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STATEMENT OF THE CASE 


Homeowners' Suit! 


On February 2, 2009, numerous homeowners initiated a lawsuit in the Circuit 

Court of Harrison County, West Virginia against Dan Ryan Builders, Inc., Dan Ryan Builders 

Realty, Inc., DRB Enterprises, Inc., Monocacy Home Mortgage, LLC, Christopher Rusch, 

Crystal Rankin, and John Doe (hereinafter sometimes collectively referred to as the "DRB 

Defendants"). The homeowners purchased lots and single family homes from the DRB 

Defendants which were located in the Crystal Ridge Development. R0034-R0052. Thereafter, 

on March 2, 2009, an Amended Complaint was filed in the state court action. R0057-R0060. On 

March 25, 2009, a Second Amended Complaint was filed in the state court action. R0065-

R0068. The Amended Complaint and Second Amended Complaint did nothing more than add 

additional individual homeowners as plaintiffs. See R0034-R0052; R0065-R0068. 

In their Complaint against the DRB Defendants, the homeowners alleged that in 

preparing and developing the property, the DRB Defendants "excavated, graded and removed 

and/or moved soil, rock, timber, vegetation and other materials, used hazardous explosives, 

installed underground utility and water lines, and constructed roads and drainage culverts, all of 

which should have required careful planning, research, study, supervision and the investment of 

adequate capital and resources." R0039 at ~ 19. It was further alleged by the homeowners that 

the DRB Defendants "caused or substantially contributed to a portion of the Crystal Ridge 

Development to subside, fall away or slip damaging the Plaintiffs' lots and land and the 

'Pursuant to Rule lO(d) of the Rules of Appellate Procedure, the Respondents/Appellees, Crystal Ridge 
Development, Inc., Lang Brothers, Inc. and Robert S. Lang (hereinafter sometimes collectively referred to 
as the "Lang Defendants") provide the following "Statement of the Case" only to the extent necessary to 
correct inaccuracies and omissions in Petitioner's Brief and provide the Court with a more thorough 
understanding of the factual and procedural background of this dispute, particularly given that the Circuit 
Court's ruling was based on a judgment on the merits in a federal action. 



Development as a whole and forcing the demolition of at least one newly built home in the 

Development to date." R0039 at ~ 20. The homeowners further alleged that the DRB 

Defendants improperly planned, engineered, tested, developed, excavated, and constructed the 

Crystal Ridge Development and the homes therein. R0039 at ~ 22. Based, in part, on the 

foregoing allegations, the homeowners' Initial Complaint asserted causes of action against the 

DRB Defendants for strict liability, negligence, trespass, nuisance, breach of warranty, 

fraudulent misrepresentation, tort of outrage/intentional infliction of emotional distress, vicarious 

liability, and declaratory judgmene. R0035-R0052. 

Dan Ryan Builder's Inc.'s Complaint in Federal Court 

After the filing of the Initial Complaint in this matter, Dan Ryan Builders, Inc. 

(hereinafter singularly referred to as "DRB") filed suit against the Lang Defendants in federal 

court on December 8, 2009. R0356-R0374. The federal court Complaint asserted the following 

causes of action against the Lang Defendants: negligence, breach of contract, fraudulent 

misrepresentation, and defense and indemnification for the state court action filed by the 

homeowners. See, generally, R0356-R0374. ORB's federal court Complaint referenced the 

following contracts between ORB and the Lang Defendants: Lot Purchase Agreement 

(hereinafter "LPA"), the Trade Contract, and the First Amendment to the LPA (hereinafter 

"Amendment"). R0359 at ~ 19; R0361 at 'if 30; R0362 at 'if 35. 

With regard to the negligence claim asserted against the Lang Defendants, the 

federal court Complaint alleged that the Lang Defendants improperly performed work under the 

LPA and the Trade Contract in the following respects: 

2The count for declaratory judgment related specifically to the purchase agreements executed by the 
homeowner plaintiffs for the purchase of their homes, including a request for the Circuit Court to find that 
"all such provisions of the Purchase Agreements which purport to require arbitration of disputes, or that 
their claims be submitted to arbitration are unconscionable, contrary to the public policy of this State and 
are void as a matter of law." R005J. 
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a) improper placement of fill and compaction of fill material under 
Subdivision lots; 

b) improper installation of roadway curbs and gutters; 

c) deviating from original, approved construction designs and plans when 
performing excavation work, and other related construction work; 

d) improper installation of storm water and sewer systems; 

e) failing to inform DRB of clouds on title to the real property; and, 

f) improper installation of utilities 

R0364-R0365 at ~ 47. The federal court Complaint also alleged that the Lang Defendants failed 

to obtain an easement on property adjacent to the development and failed to construct a storm 

water management pond to service the subdivision. R0365 at ~~ 48-49. DRB's negligence 

claim did not end with the above allegations. Instead, DRB further alleged that the Lang 

Defendants were also negligent in the following respects: 

a) 	 slope failure on multiple subdivision lots upon which existing homes built 
by DRB were occupied by third-party homeowners who purchased from 
DRB; 

b) 	 the complete loss and razing of one such home after slope failure so 
impacted and damaged the home that DRB repurchased the home from the 
third-party homeowner because of Defendants' negligence; 

c) 	 substantial slope failure mitigation efforts and expense through 
reconstruction and repair of areas affected by slippage; 

d) 	 failure to install or improper installation of elements of the storm water 
management and sewer systems requiring reconstruction and repair and 
mitigation efforts and expense on property owned by both third-party 
homeowners and DRB; 

e) 	 improper installation of the Subdivision's road, curb, and gutter system 
requiring reconstruction and repair and mitigation efforts and expense on 
property owned by both third-party homeowners and DRB; 
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t) 	 improper installation of the Subdivision's utility system requiring 
reconstruction and repair and mitigation efforts and expense on property 
owned by both third-party homeowners and DRB; 

g) the inability to build on one or more home lots purchased from 
Defendants; and, 

h) expenses incurred to obtain a necessary easement for ingress and egress 
for the subdivision 

R0366-R0367 at ~ 53. 

DRB's breach of contract claim in the federal court Complaint alleged that the 

Lang Defendants breached the LPA, Trade Contract, and Amendment by failing to perform or 

negligently performing the obligations under said contracts. R0368-R0369 at ~~ 58-66. In this 

regard, the federal court Complaint asserted in part, that the Lang Defendants "breached their 

contract with DRB by, among other things, failing to perform those certain 'Development 

Obligations' they agreed to under the LPA, the Exhibits attached thereto, and the Amendment." 

R0368 at ~ 60. Further, DRB alleged that the Lang Defendants breached the contract with DRB 

"by, among other things, negligently performing those certain 'Development Obligations' they 

agreed to under the LPA, the Exhibits attached thereto, and the Amendment." R0368 at ~ 61. 

The cause of action for fraudulent misrepresentation asserted that the Lang 

Defendants misrepresented that the property was stable and suitable for building a housing 

development. R0370 at ~ 70. DRB also alleged that the Lang Defendants misrepresented the 

capabilities of Lang Brothers, Inc. as sophisticated construction contractors. R0370 at ~ 72. As 

grounds for its breach of contract claim, DRB further asserted that the Lang Defendants did not 

disclose an avigation easement which affected a portion of the property. R0371 at ~~ 76-81. 
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With respect to the cause of action for defense and indemnification related 

specifically to this state court action, DRB noted that it "had been named as a defendant in a civil 

action styled Frank M Williams, et al. v. DRB Builders, Inc., et al., pled as a class action and 

pending in the Circuit Court of Harrison County, West Virginia, at Civil Action No. 09-C-57-I, 

by plaintiffs who are third-party owners of homes purchased from DRB in the Crystal Ridge 

Development." R0372 at ~ 82. Importantly for the issues raised in this appeal, DRB asserted 

that "plaintiffs' claims in Civil Action No. 09-C-57-1 allege damages, if any, that arise from and 

are a direct result of Defendants' negligence as alleged in Count I above." R0372 at ~ 86. 

Notably, then, the original claim by DRB against the Lang Defendants for defense and 

indemnification of the homeowners' claims in the state court action (which sought damages by 

the homeowners) was tied by DRB directly to its negligence claim against the Lang Defendants 

in the federal court action (wherein DRB sought to recover its own damages for the alleged 

negligence of the Lang Defendants). Thus, DRB alleged that it was entitled to a defense against 

the claims of the homeowners. R0372 at ~ 87. DRB's claim against the Lang Defendants in 

Count IV of its federal court Complaint not only sought a defense of the homeowners' claims in 

the state court action, but also specifically sought "relief in the form of indemnification and/or 

contribution for any damages awarded for plaintiffs in Civil Action No. 09-C-S7-1." R0372 at ~ 

88. 

The Lang Defendants' Motion to Dismiss DRB's Federal Court 
Complaint and DRB's Subsequent Filing of Amended Complaint in Federal Court 

After the filing of DRB's Complaint in federal court, the Lang Defendants filed a 

Motion to Dismiss, on or about February 19, 2010. In support of said motion, the Lang 

Defendants argued that, pursuant to the Colorado River doctrine, the district court should dismiss 

DRB's Complaint because a parallel state proceeding concerning the facts of the Complaint was 

5 




currently ongoing.3 R0769-R0786. On March 19,2010, DRB filed a response in opposition to 

the Lang Defendants' Motion to Dismiss. R0787-R0804. In said response, DRB asserted the 

following arguments, inter alia, which are of note to the issues addressed herein: 

• 	 "The Defendants herein, Lang, Lang Brothers, and Crystal Ridge 
Development are not named parties to the Harrison County civil action." 

• 	 "Neither Lang, nor Lang Brothers, nor Crystal Ridge Development is 
named in [the Harrison County civil action]." 

R0790; R0794. DRB did concede that it "does seek a defense and indemnification from the 

Defendants herein [Lang Defendants 1for any damages awarded the homeowner plaintiffs in the 

Harrison County action." R0791. 

DRB's Brief before this Court asserts that "[t]he Lang Parties most strenuously 

argued, and the federal court agreed that the indemnification/contribution claims advanced Count 

IV at least could only be asserted, ifat all, in this state court case." Petitioner's Briefat7. DRB 

also asserts that "[i]ronically, although originally asserted in Count IV of DRB's federal court 

complaint, that cause of action was deleted at the insistence of the federal court as a consequence 

of proceedings on the Lang Parties' motion to dismiss on jurisdictional grounds." Petitioner's 

Brief at 15. These assertions to the contrary notwithstanding, DRB clearly misapprehends the 

events leading up to the voluntary dismissal of its claims for contribution and indemnification in 

federal court. Indeed, the federal district court conducted a hearing on the Lang Defendants' 

Motion to Dismiss, on April 29, 2010. The transcript of the hearing plainly reflects that the 

3"In Colorado River, the Court identified four (4) non-exclusive factors that may be considered in 
determining whether abstention by the federal court in favor of duplicative parallel proceedings is 
appropriate. The court should consider (1) the preference accorded to the first court assuming jurisdiction 
over a res; (2) the relative inconvenience of the state and federal forums; (3) the need to avoid piecemeal 
litigation; and, (4) the relative order of the state and federal suits." McLaughlin v. United Virginia Bank, 
955 F.2d 930, 934 (4th Cir. 1992). 
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federal district court provided DRB the option to stay the federal matter so that its claims for 

contribution and indemnification could become ripe and then litigated in federal court: 

Now if you want to go back and amend your complaint and get that out and seek 
defense and indemnification over in state court by way of third party, I don't 
know, but if this is in here [Count IV for contribution and indemnification], here's 
what you're going to get from me. Either I'm going to grant the motion to 
dismiss as to that particular count [Count IV for contribution and 
indemnification], if I can do it and I don't know if I can or if I have to dismiss the 
whole thing, I'm going to stay the whole thing until the state court action's over 
because of the defense and indemnification issue ... I can't make a decision on 
defense and indemnification without determining who's liable to those respective 
property owners in that development because you're seeking to be defended 
against the charges there and to be indemnified for any damages you have to pay. 
Now those do not get paid out of whole thin air. They have to be based on a 
claim of liability. I can understand why I could pick it up and make that decision 
based on judgments in the state court action that Dan Ryan is obligated to pay ... 

R0856:5-13, 15-23 (emphasis added). 

As a result of the discussion had with the federal district court at the April 29, 

2010 hearing, DRB filed a Motion to Amend Complaint in the federal action, on May 10, 2010, 

seeking to "withdraw without prejudice Count IV of its original complaint [which sought defense 

and indemnification in the state court action] to streamline the claims made in this case and to 

clarify that said claims do not duplicate any claims made in Civil Action No. 09-C-571 currently 

pending in the Circuit Court of Harrison County, West Virginia." R0805-R0809. In its Motion 

to Amend Complaint, DRB also stated: 

The thrust of Plaintiff s claims in this case have been and remain its allegations of 
negligence, breach of contract, and fraud against Defendants who are not parties 
to the Harrison County action, and Plaintiff now moves to amend its complaint 
and withdraw without prejudice its claims for defense and indemnification in 
Count IV, thus preserving comity while eliminating, or, at least, greatly reducing, 
the potential for this Court to enter rulings that could impact or bind the parties in 
the Harrison County action. 

7 



R0806. Pursuant to an Order entered by the federal district court, which granted DRB's Motion 

to Amend Complaint, on June 4, 2010, ORB filed its First Amended Complaint, voluntarily 

withdrawing Count IV, which included withdrawing the claims for contribution and 

indemnification against the Lang Defendants for the homeowners' state court claims, from said 

Complaint. R0375-R039J. The First Amended Complaint also withdrew DRB's claim for "the 

provision of a defense in the lawsuit pending against ORB in the Circuit Court of Harrison 

County[.]" See R0375-R039J. 

Following the filing of DRB's First Amended Complaint in federal court, on 

August 31, 2010, the United States District Court for the Northern District of West Virginia 

denied the Lang Defendants' Motion to Dismiss. R08JO-R0826. The federal district court noted 

that, "[s]ignificantly, the Harrison County plaintiffs did not sue the Langs." R0814. 

Additionally, the district court noted that "[t]he Langs are not defendants in the Harrison County 

action." R0818. The district court declined to stay the instant matter pending resolution of the 

Harrison County action "because DRB's amended complaint no longer contains an 

indemnification count[.]" R0825. 

Third-Party Complaint Filed by DRB 
Against the Lang Defendants in the Harrison County Circuit Court 

Nearly two (2) years after voluntarily dismissing its claims for contribution and 

indemnification against the Lang Defendants in the federal court action and nearly three (3) years 

after the homeowners filed their claims against the DRB Defendants, on March 21, 2012, ORB 

brought the Lang Defendants into this matter by way of the filing of its Third-Party Complaint. 

ROO76-R0270. The Third-Party Complaint alleges that the Lang Defendants were responsible 

for the construction of an enormous fill slope along the side of Crystal Ridge adjacent to State 

Route 50 and sediment controls, storm water management system, water and sanitary sewage 
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facilities, and base course and final pavement. R0078 at ~ 8. As a basis for its claims against the 

Lang Defendants for contribution and indemnification in the Third-Party Complaint, DRB 

referenced and incorporated the LP A, which is the very same LP A upon which DRB relied to 

assert that the Lang Defendants were negligent in fulfilling their development obligations in the 

federal court action. R0078-R0079 at ~ 9; R0150-ROl77. Additionally, DRB's Third-Party 

Complaint referenced and incorporated the Trade Contract (the same Trade Contract referenced 

in the federal court Complaint) under which the Lang Defendants agreed to perform certain 

excavation, foundation, and concrete work on the individual lots within Crystal Ridge. R0079 at 

~ 11; R0182-R0223. The Third-Party Complaint further alleged that the Lang Defendants "were 

responsible for the design and construction of the same facilities that the plaintiffs herein allege 

to be defective." R0079 at ~ 12. 

Based on the foregoing allegations, as well as the LPA and the Trade Contract, 

the Third-Party Complaint asserted a claim for contribution against the Lang Defendants. See 

R0080 at ~ 16. DRB alleges that, to the extent the Lang Defendants were negligent, and their 

negligence caused or contributed to the harm and injury of which the homeowners complain, 

DRB seeks contribution. 1d. 

The Third-Party Complaint also asserted a cause of action for contractual 

indemnification against Lang Brothers, Inc. under the Trade Contract, the very same Trade 

Contract upon which ORB relied, in part, in the federal action. R0080-R0081 at ~~ 17-18. 

However, DRB's Brief conveniently omits any reference to its third-party claim against the Lang 

Defendants for contractual indemnification. See Petitioner's Brief at 1 ("On March 21, 2012, 

DRB timely filed a Third-Party Complaint asserting typical claims for contribution against the 

Lang Parties ..."). Likewise, DRB has incorrectly asserted in its Brief before this Court that 
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"[t]he claims in the Third-Party Complaint bear no relation to the claims adjudicated in the 

federal case above-described. Rather, the claims are purely contribution claims which seek 

contribution with respect to liability of DRB, if any, for the damages asserted by the plaintiffs 

against DRB." Petitioner's Briefat 8. However, even a cursory review of DRB's Third-Party 

Complaint clearly demonstrates that DRB also asserted a claim against the Lang Defendants for 

contractual indemnification, specifically premised on the Trade Contract. R0080-R0081. This is 

the very same Trade Contract upon which DRB prosecuted its claims, in part, against the Lang 

Defendants in the federal action for negligence and breach of contract. 

In response to DRB's Third-Party Complaint, on June 5, 2012, the Lang 

Defendants filed with the Circuit Court an Answer of Third-Party Defendants, Crystal Ridge 

Development, Inc., Lang Brothers, Inc. and Robert S. Lang, to Third-Party Complaint and 

Counterclaim against Third-Party Plaintiff, Dan Ryan Builders, Inc. R0292-R03JO. Included 

within the numerous affirmative defenses asserted in their Answer to the Third-Party Complaint, 

the Lang Defendants specifically asserted: 

Fifteenth Defense 

Not being fully advised as to all the facts and circumstances surrounding 
the allegations in the Third Party Complaint, these Third Party Defendants hereby 
invoke and asserts all affirmative defenses which may prove applicable herein, so 
as not to waive them, including, but not necessarily limited to, those defenses 
specifically set forth in Rules 8(c) and 12 of the West Virginia Rules of Civil 
Procedure, including lack ofjurisdiction over the subject matter, lack ofjurisdiction 
over the person, improper venue, insufficiency of process, insufficiency of service of 
process, accord and satisfaction, arbitration and award, duress, estoppel, failure of 
consideration, fraud, laches, release, res judicata, statute of frauds, statute of 
limitations and collateral estoppel and further reserves the right to raise such 
additional defenses as may appear appropriate following further discovery and 
factual development in this case. 
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R0295-R0296 (emphasis added).4 Notably, at the time the Lang Defendants' Answer to the 

Third-Party Complaint was filed, there had been no absolutely adjudication of any issues by the 

federal district court in regard to DRB's claims against the Lang Defendants. 

Resolution of Federal Court Matter 

Following a five (5) day bench trial in August 2012, the federal district court 

issued its ninety (90) page memorandum opinion on September 24, 2013. The district court 

awarded $175,646.24 in damages against Lang Brothers, Inc. (hereinafter singularly referred to 

as "LBI") for breach of the Amendment. See R0442-R0443. The district court also awarded 

$77,6] 5.2] in pre-judgment interest. R0445. The district court ruled against DRB with respect 

to the remainder of DRB's breach of contract claims. R0447-R0461. The district court found 

that the gist of the action doctrine precluded DRB's negligence claims as a matter of law. 

R0461-R0482. The district court also found that, notwithstanding the gist of the action doctrine, 

DRB failed to prove the Lang Defendant's liability for some damages, specifically with regard to 

a claim for slope failure behind Lots 15-17, R0484 f'Given that DRB has failed to produce any 

evidence with respect to the slope failure behind Lots 15-17, the Court denies this claim"/, and 

4DRB's Brief asserts that the "Lang Parties Answer to the Third-Party Complaint, filed on June 5,2012, 
mentions res judicata literally in passing, as part of a catch-all listing of boilerplate defenses in the 
Fifteenth Defense, but Lang's Answer too neglects to give notice of any particularized contention that the 
adjudication of ORB's action for its own property damages bars the third-party claim for contribution in 
this court case. Petitioner's Briefat 8-9. Moreover, DRB asserts that "[t]he Lang Parties' Answer to the 
Third-Party Complaint contains no clearly delineated defense based upon claim preclusion/res judicata." 
Petitioner's Brief at 25. However, as will be discussed in more detail below, the Lang Defendants' 
assertion of res judicata as an affirmative defense, contained within its Fifteenth Defense, clearly 
complied with Rule 8(c) of the West Virginia Rules of Civil Procedure. Moreover, this issue was never 
raised by DRB before the Circuit Court below as a ground for denying the Lang Defendants' Motion for 
Summary Judgment. 
sThis finding and conclusion by the district court with regard to Lots 15-17 is important to the issues 
before this Court. DRB's Brief asserts that, as the allegations of the homeowners have developed in 
discovery, "it is also evidence that the plaintiffs contend the defendants, including DRB, also caused soil 
movement behind the homes on Lots 15, 16 and 17 in Crystal Ridge." Petitioner's Briefat 5. However, 
it is clear that issues relating to the alleged soil movement behind Lots 15-17 were actually litigated 
before the federal district court. Despite having the opportunity to litigate alleged slope failure issues 
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for alleged "bad soil" on Lot 10. R0485-R0487. The district court also concluded that LBI's 

contribution claim against Hornor Brothers Engineers (hereinafter "HBE") was moot as DRB 

failed to prove any damages sounding in negligence. R0487. 

DRB appealed the federal district court's findings and conclusions to the United 

States Court of Appeals for the Fourth Circuit. Following oral argument before the Fourth 

Circuit on December 10, 2014, the Fourth Circuit issued its opinion, on April 20, 2015, affirming 

the district court in full. See Dan Builders, Inc. v. Crystal Ridge Development, Inc., 783 F.3d 

976 (4th Cir. 2015), R0489-R0515. In so doing, the Fourth Circuit stated: 

This is a messy case, spanning four years and thousands of pages of trial 
submissions. During the course of such protracted litigation, parties must be 
vigilant not to lose sight of the necessity of pleading and proving all of the 
elements ofeach cause of action. 

The district court properly dismissed Dan Ryan's tort claim, alleging 
negligence in construction of the fill slope, because Dan Ryan rested that claim 
solely on asserted breach of two contracts-the LPA and the Amendment. We 
now hold that Dan Ryan never alleged, and the parties never consented to trial on, 
a claim of breach of the fill slope contracts. Contrary to Dan Ryan's contention, 
this result does not unfairly penalize it for a purely formal error. Rather, it simply 
holds Dan Ryan to the requirements of the law. A claim grounded on breach of 
contract (here, the LAP and the Amendment) does not give rise to tort liability, 
and a claim never pled (here, breach of the fill slope contracts) will not be 
regarded as pled unless actually tried by consent. These are the only fair 
standards, for without them litigants and courts alike would be unable to ever 
adequately prepare for trial. Parties would be forced to defend against shadow 
claims, and trial courts would be forced to search, as for a needle in a haystack, 
for unpled causes of action purportedly hiding in the parties' submissions. 

behind Lots 15-17, ORB failed in regard to these claims before the district court as the district court 
specifically found that "ORB has failed to produce any evidence with respect to the slope failure behind 
Lots 15-17[.)" 
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It is not the responsibility of a trial court to wade through ambiguously or 
incorrectly labeled allegations in pursuit of any potential basis for awarding relief. 
In the case at hand, the district court did a commendable job of sorting through a 
museum of non-sequiturs to identify the plaintiffs meritorious claims. 
Notwithstanding Dan Ryan's dissatisfaction with the resulting judgment, it is 
clear that the district court committed no error. 

R0508-R0510. 

DRB then petitioned the Fourth Circuit for a rehearing en banco DRB's petition 

for rehearing en bane was denied by the Fourth Circuit by Order entered May 9, 2015. R0516-

R0517. The Fourth Circuit's Mandate was then issued on May 27, 2015. R0518-R0519. No 

further appeal was made by DRB and the district court's rulings became final. 

Motions for Summary Judgment before the 
Circuit Court and Appeal to this Court 

Following the Fourth Circuit's affirmance of the district court's findings and 

conclusions, on October 22, 2015, the Lang Defendants filed with the Circuit Court a Motion for 

Summary Judgment with Incorporated Memorandum of Law of Robert S. Lang, Lang Brothers, 

Inc., and Crystal Ridge Development, Inc. (hereinafter "Motion for Summary Judgment").6 

R0645-0663. Three (3) days earlier, HBE had filed with the Circuit Court Third-Party Defendant 

Hornor Brothers Engineers' Motion for Summary Judgment and Memorandum of Law in 

Support of Third-Party Defendant Hornor Brothers Engineers' Motion for Summary Judgment. 

R0341-R0355. Following additional briefing by the parties, including responses to the foregoing 

motions by DRB, R0827-0858, as well as reply briefs submitted by the Lang Defendants, R0859

6DRB asserts that the Lang Defendants filed their Motion for Summary Judgment "contending that the 
adjudication in federal court operated as res judicata as to the contribution claims asserted in the Third
Party Complaint." Petitioner's Briefat 9. DRB also asserts that the "claims for which the circuit court 
granted summary judgment in favor of the third-party defendants are claims for contribution for liability 
of DRB, if any, for the damages asserted by the plaintiffs." Petitioner's Briefat 16. However, the Lang 
Defendants' Motion for Summary Judgment was not limited to DRB's contribution claim. To the 
contrary, the Motion for Summary Judgment, and the Circuit Court's subsequent order, addressed the 
entirety of DRB' s third-party claims, including both the claim for contribution, as well as the claim for 
contractual indemnification. See R0659; R0013-R0014 at ~~ 13-14. 
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R0868, and HBE, R0869-R0879, the Circuit Court entered its Order Granting Motion for 

Summary Judgment of Third-Party Defendants, Robert S. Lang, Lang Brothers, Inc., and Crystal 

Ridge Development, Inc., on March 17,2016. ROOOJ-ROOJ6. On March 24, 2016, the Circuit 

Court entered an Amended Order Granting Third-Party Defendant Hornor Brothers Engineers' 

Motion for Summary Judgment. ROOJ 7-R0029. 

On April 13, 2016, DRB filed separate Notices of Appeal relating to the Circuit 

Court's summary judgment orders in favor of both the Lang Defendants and HBE. Thereafter, 

DRB filed with this Court a Motion to Consolidate, seeking to consolidate the separate appeals 

involving the Lang Defendants and HBE. By Order entered June 13, 2016, this Court granted 

the Motion to Consolidate and consolidated both appeals under Docket No. 16-0401. 

SUMMARY OF ARGUMENT 

In this action, DRB is without question seeking a second bite at the litigation 

apple. ORB is asserting claims against the Lang Defendants in its Third-Party Complaint in this 

matter which it previously asserted, or could have asserted, in a related, now-fully resolved 

federal lawsuit. However, DRB's attempt to re-litigate the federal lawsuit is clearly prohibited 

by res judicata. The precJusive effect of the federal court judgment is controlled by federal res 

judicata rules. 

Under federal law, three (3) elements are required to establish res judicata: (1) a 

judgment on the merits in a prior suit resolving (2) claims by the same parties or their privies, 

and (3) a subsequent suit based on the same cause of action. Applying federal law to the circuit 

court's summary judgment ruling, each of these elements is satisfied in this case. The federal 

court action, tried as a five (5) day bench trial and appealed to the Fourth Circuit, constitutes a 

judgment on the merits. The fact that DRB voluntarily dismissed its claim for contribution in 
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federal court before a final judgment on the merits was issued does not prevent the application of 

res judicata. The rule against "claim splitting" prohibits ORB from attempting to re-litigate 

claims that it voluntarily dismissed in the federal court action. 

As to the second element, the claims brought against the Lang Defendants herein 

involve the same party (DRB) which brought claims against the Lang Defendants in the related 

federal court proceeding. 

With respect to the third element, ORB's Third-Party Complaint is based on the 

same "cause of action" and arises out of the same transactions or series of transactions as the 

federal court action. Under federal law, the legal theory under which the party seeks to recover 

does not control whether or not the proceedings arise out of the same "cause of action." Instead, 

the critical issue is whether the actions arise out of the same series of connected transactions and 

the same nucleus of facts. Like the prior federal court action, the claims asserted by DRB in this 

action arise from the work performed by the Lang Defendants at the Crystal Ridge Development. 

In fact, the third-party claims against the Lang Defendants would not have arisen but for the 

work performed at the Crystal Ridge Development. It was this same work of the Lang 

Defendants upon which DRB based its claims in the federal court action. 

Moreover, as to this third element, DRB claims that it could not have brought its 

contribution action in state court due to procedural and substantive limitations. This claim is 

incorrect in light of the fact that DRB indisputably did bring a contribution claim in federal court 

before voluntarily dismissing the same so that it could remain in federal court. Regardless, as set 

forth below, DRB chose to bring a separate suit in federal court instead of litigating all its claims 

against the Lang Defendants in a unitary fashion through a third-party complaint in state court. 

The fact that DRB is dissatisfied with the outcome of the federal court action and believes that 
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the Lang Defendants "escaped liability" does not provide an excuse to subject the Lang 

Defendants to duplicative litigation in violation of the public policy behind application of the 

doctrine of res judicata in the first instance. 

Finally, DRB's attempt to rely on purported "fundamental fairness" should be 

rejected. DRB never raised such an argument at the Circuit Court below and, therefore, cannot 

raise the issue for the first time on appeal before this Court. Regardless, even if this issue is 

considered by the Court, it should still be rejected. DRB has made no claim of fraud or 

misrepresentation so as to justify a departure from the application of res judicata. 

As part of their "fundamental fairness" argument, DRB claims that the Lang 

Defendants' Answer to the Third-Party Complaint contains no "clearly delineated" defense 

based on res judicata. DRB also failed to raise this argument at the Circuit Court level and, 

therefore, is prohibited from now raising it for the first time on appeal. In any event, DRB's 

contention in this regard plainly lacks merit as the Lang Defendants' Answer to the Third-Party 

Complaint asserted res judicata as an affirmative defense, in compliance with Rule 8(c) of the 

West Virginia Rules of Civil Procedure. 

The foregoing, as will be discussed in more detail below, amply demonstrates that 

the Circuit Court committed no error in granting the Lang Defendants' Motion for Summary 

Judgment. Consequently for these reasons, the Order Granting Motion for Summary Judgment 

of Third-Party Defendants, Robert S. Lang, Lang Brothers, Inc., and Crystal Ridge 

Development, Inc. should be affirmed. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


The Lang Defendants assert that oral argument is unnecessary, pursuant to Rule 

18(a) of the West Virginia Rules of Appellate Procedure, as the dispositive issues have been 

authoritatively decided and the facts and legal arguments are adequately presented in the briefs 

and record on appeal, and the decisional process would not be significantly aided by oral 

argument. However, if the Court is inclined to grant oral argument, the Lang Defendants submit 

that any such argument would be appropriate, pursuant to Rule 19 of the West Virginia Rules of 

Appellate Procedure, as this case involves the application of settled law. 

STANDARD OF REVIEW 

In general, "[a] circuit court's entry of summary judgment is reviewed de novo." 

Syl. Pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). Although this Court's 

review is de novo, this Court will not consider nonjurisdictional questions which have not been 

decided by the circuit court in the first instance. Syl. Pt. 2, Sands v. Sec. Trust Co., 143 W. Va. 

552,102 S.E.2d 733 (1958); see also, Barney v. Auvil, 195 W. Va. 733, 741, 466 S.E.2d 801, 

809 (1995). This Court will not consider evidence or arguments that were not presented to the 

circuit court at the time the circuit court made a ruling on a motion. Powderidge Unit Owners 

Ass'n v. Highland Props, 196 W. Va. 692,474 S.E.2d 872 (1996). More recently, in affirming 

the granting of a motion to dismiss by the circuit court on the basis of res judicata, this Court 

recognized: 

"Our general rule is that nonjurisdictional questions ... raised for the first time on 
appeal, will not be considered." Shaffer v. Acme Limestone Co., Inc., 206 W.Va. 
333, 349 n.20, 524 S.E.2d 688, 704 n. 20 (1999). See also, Whitlow v. Board of 
Education, 190 W.Va. 223,226,438 S.E.2d 15, 18 (1993)("Our general rule in 
this regard is that, when nonjurisdictional questions have not been decided at the 
trial court level and are then first raised before this Court, they will not be 
considered on appeal."); Konchesky v. S.J. Groves & Sons Co., Inc., 148 W.Va. 
411,414, 135 S.E.2d 299, 302 (1964)("[I]t has always been necessary for a party 
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to object or except in some manner to the ruling of a trial court, in order to give 
said court an opportunity to rule on such objection before this Court will consider 
such matter on appeal."). 

MidkifJv. Shepherd Univ., 2016 WL 3092807, No. 15-0346 (Memorandum Decision, May 25, 

2016). 

ARGUMENT 

I. 	 West Virginia precedent requires that federal law determine the preclusive effect of 
the related federal court action. 

DRB's Third-Party Complaint is unquestionably barred by the doctrine of res 

judicata. In this case, a federal court issued the judgment at issue. Therefore, federal law 

determines the preclusive effect of the district court's decision. State ex rei. Small v. Clawges, 

231 W. Va. 301,311,745 S.E.2d 192,202 (2013). In Smail, this Court found, without 

qualification: 

It has been recognized that "[t]he preclusive effect of a prior federal court 
judgment is controlled by federal res judicata rules." Jefferson Marine Towing, 
Inc. v. Kostmayer Constr., LLC, 32 So.3d 255, 259 (La. Ct. App. 2010). See 
Anderson v. Pheonix Inv. Counsel of Boston, Inc., 387 Mass. 444, 440 N.E.2d 
1164, 1167 (1982) ("When a State court is faced with the issue of determining the 
preclusive effect of a Federal court's judgment, it is the Federal law of res 
judicata which must be examined."). 

Small, 231 W. Va. at 311,745 S.E.2d at 202. Although a compulsory counterclaim under Rule 

13(a) of the Federal Rules of Civil Procedure was at issue in Small, this Court did not limit its 

holding to the application of res judicata in the context of a compulsory counterclaim. To the 

contrary, the Small court plainly stated that, in West Virginia, any prior federal court judgment is 

controlled by federal res judicata rules. 

As such, in regard to res judicata, this Court in Small recognized that the United 

States Court of Appeals for the Fourth Circuit has held the following under federal law: 
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Res judicata or claim preclusion bars a party from suing on a claim that has 
already been litigated to a final judgment by that party or such party's privies and 
precludes the assertion by such parties of any legal theory, cause of action, or 

defense which could have been asserted in that action. For res judicata to prevent 
a party from raising a claim, three elements must be present: (1) a judgment on 
the merits in a prior suit resolving (2) claims by the same parties or their privies, 
and (3) a subsequent suit based on the same cause of action. 

Id (quoting Ohio Valley Envtl. Coal v. Aracoma Coal Co., 556 F.3d 177,210 (4th Cir. 2009) 

(internal quotation marks and citations omitted). 

With only a cursory reference to the issue regarding application of federal law 

versus West Virginia law, DRB simply references this issue as a "subsidiary argument". 

Petitioner's Briefat 11-12. This, however, is not a "subsidiary argument," but is, instead, central 

to the issues before this Court. Indeed, West Virginia res judicata law is applied more narrowly 

than federal res judicata law, particularly as to the third required element. Federal law applies 

the broad "same transaction" approach to res judicata and only requires a showing that the 

litigation "arises out of the same transaction or series of transactions as the claim resolved by the 

prior judgment." Pittston v. u.s., 199 FJd 694,704 (4th Cir. 1999). On the other hand, West 

Virginia law, in determining the preclusive effect of West Virginia judgments, applies the more 

narrow "same evidence" test which examines whether "the same evidence would support both 

actions or issues.,,7 Slider v. Stale Farm Mur. AuIO. Ins. Co., 210 W. Va. 476, 557 S.E.2d 883 

(2001). 

7Although West Virginia applies a narrower approach than federal law in the application of res judicata, 
th is Court has nonetheless recognized the importance of res judicata in the context of public policy: "The 
doctrine of res judicata is based on a recognized public policy to quiet litigation and on a desire that 
individuals should not be forced to litigate an issue more than once." Hayes v. Brady, 2016 WL 3197435, 
No. 15-0518 at 4 (Memorandum Decision, June 8, 2016)(quoting White v. SWCC, 164 W. Va. 284, 289, 
262 S.E.2d 752, 756 (1980)). 
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Given that federal law applies to the Circuit Court's grant of summary judgment 

in favor of the Lang Defendants, the transactional approach under federal law applies for 

purposes of addressing DRB's appeal. Applying federal law to DRB's third-party claims against 

the Lang Defendants, including the transactional approach, it is clear that the doctrine of res 

judicata applies to preclude the entirety ofDRB's claim against the Lang Defendants. 

II. 	 Each of the three (3) elements required for application of res judicata are present in 
this case and. therefore. the Circuit Court was correct in granting the Lang 
Defendants' Motion for Summary Judgment. 

As set forth above, for res judicata to prevent a party from raising a claim, three 

(3) elements must be present: (l) a judgment on the merits in a prior suit resolving (2) claims by 

the same parties or their privies, and (3) a subsequent suit based on the same cause of action. 

See Ohio Valley Envtl. Coal v. Aracoma Coal Co., supra. Each of the three (3) elements8, as will 

be set forth below, is satisfied in this case and, therefore, summary judgment in favor of the Lang 

Defendants was and is proper. 

A. 	 The federal court action resulted in a final judgment on the merits. 

The first element, a judgment on the merits in a prior suit, is clearly established in 

this case. As noted above, DRB's claims in the federal court action were tried in a five (5) day 

bench trial which resulted in a ninety (90) page memorandum opinion and order issued by the 

district court. R0399-R0488. DRB then appealed the district court's decision to the Fourth 

Circuit, where it was fully affirmed. R0489-R0515. Moreover, dissatisfied with the Fourth 

Circuit's April 20, 2015 opinion, DRB filed a petition for rehearing en bane, which was denied 

by the Fourth Circuit on May 19,2015. R00516-R0517. Thereafter, the Fourth Circuit issued its 

mandate, pursuant to Rule 41(a) of the Federal Rules of Appellate Procedure. R0518-R0519. No 

8Although DRB's Brief addresses only the last element required for application of res judicata, this Court, 
upon a de novo review, must find that each of the three (3) elements has been satisfied. Accordingly, 
each of the necessary three (3) elements will be addressed herein below. 
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further appeal was taken by DRB in regard to the federal action and the district court's opinion 

became final. Unquestionably, this constitutes a judgment on the merits. 

Moreover, the fact that DRB voluntarily dismissed its claims for contribution and 

indemnification in federal court in a gamesmanship attempt to prevent the application of the 

Colorado River abstention doctrine does not preclude the application of res judicata.9 "The 

voluntary dismissal of the complaint does not preserve or withhold it from the doctrine of res 

judicata; indeed, one of the underlying rationales for the doctrine is to prevent this type of ad 

infinitum claim splitting and piecemeal litigation." Canterbury v. J.P. Morgan Acquisition 

Corp., 958 F. Supp. 2d 637, 648 (W.D. Va. 2013). "The rule against claim splitting prohibits a 

plaintiff from prosecuting its case piecemeal and requires that all claims arising out of a single 

wrong be presented in one action." Sensormatic Sec. Corp. v. Sensormatic Electronics Corp., 

273 Fed. Appx. 256 (4th Cir. 2008). See also Kutzik v. Young, 730 F.2d 149 (4th Cir. 

9DRB contends that it "deleted" its contribution/indemnification claims from the federal Complaint "[a]t 
the insistence of the Lang Parties in a motion to dismiss[.]" However, the Lang Defendants did not insist 
that Count IV of the federal Complaint, seeking contribution and indemnification, be dismissed. Instead, 
the Lang Defendants requested that the district court abstain from exercising jurisdiction over ORB's 
claims against the Lang Defendants. R0784. The Lang Defendants further contended, before the district 
court, that the "state court action 09-C-57-1, currently underway in the Harrison County Circuit Court of 
West Virginia, and predating the instant action, is a parallel proceeding more than adequate to protect the 
Plaintiff's rights arising out of their West Virginia state law claims contained in the instant action." 
R0784. On this issue of adequate protection by the state court action, the Lang Defendants asserted: 

Moreover, pursuant to the West Virginia Rules of Civil Procedure, Dan Ryan Builders is 
permitted to "cause a summons and complaint to be served upon a person not party to the 
action who is or may be liable to the third-party plaintiff for all or part of the plaintiff's 
claim against the third-party plaintiff." W. Va. Rule Civ. Proc. 14(a). Additionally, a 
Rule 14(a) third-party complaint is permitted "at any time after commencement of the 
action." Id While these Defendants are not alleging jurisdictional fencing, it is 
questionable why, given the early stage of the state court proceeding, Dan Ryan Builders 
did not bring these Defendants into that action. Furthermore, Rule 14(a) permits such a 
complaint as of the date of this Motion. Accordingly, this factor cuts in favor of 
dismissal under Colorado River. 

R0784. As such, contrary to ORB's assertion, the Lang Defendants did not insist that ORB dismiss or 
"delete" Count IV for contribution and indemnification from its federal Complaint. 
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1984)("Although Kutzik would have had no right to keep his suit in state court if federal law 

allowed removal, he could draw his state complaint to avoid grounds for removal. But the price 

is the relinquishment of his federal claims. Claim preclusion cannot be defeated by so obvious a 

ploy."); Dade County v. Matheson, 605 So.2d 469, 472 (Fla. App. 1992)("Especially in cases 

where a party voluntarily drops a claim in a first action, and then later seeks to maintain a 

separate second action on the abandoned claim, the rule against splitting causes of action applies 

to preclude that party from maintaining the separate second suit on the abandoned claim."); 

Casto v. Arkansas-Louisiana Gas Co., 597 F.2d 1323 (10th Cir. 1979)("[W]here, as here, a 

plaintiff joins in a suit, includes multiple claims for his damages from a single tort on which the 

suit is based, and in silence drops one claim, he may not, after judgment in that suit, maintain a 

separate second suit on that dropped claim."). 

Further, as explained below, res judicata prohibits not only the re-litigation of 

claims that were asserted in a prior matter, but also any claims which could have been asserted in 

said matter. For this reason, as well, DRB's claims for contribution and indemnification are 

precluded by res judicata regardless of the fact that they were voluntarily abandoned by DRB. 

The foregoing plainly establishes that the first requirement of res judicata, a prior 

judgment on the merits, is easily established. It matters not whether DRB voluntarily chose to 

dismiss the indemnification and contribution claims. These claims initially were asserted and 

voluntarily dismissed in a ploy by DRB to avoid dismissal of its federal action under the 

Colorado River doctrine. Where a party, such as DRB, voluntarily drops a claim in a first action, 

i. e., the federal action, and then later seeks to maintain a separate second action on the 

abandoned claim, i.e., the case sub judice, the rule against splitting causes of action applies to 
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preclude DRB from maintaining the separate second suit on the abandoned claim. See Dade 

County, supra. 

B. 	 The Third-Party Complaint against the Lang Defendants involves the same 
parties as the federal court matter. 

As noted above, under federal law, the second element of res judicata is that the 

parties are identical, or in privity, in the two (2) actions. In the federal court action, DRB 

brought suit against Crystal Ridge Development, Inc., Lang Brothers, Inc., and Robert S. Lang. 

See R0356-R0374; R0375-R0391. In the state court action, DRB's Third-Party Complaint seeks 

recovery from Crystal Ridge Development, Inc., Lang Brothers, Inc., and Robert S. Lang. 

ROO76-R0083. Thus, ORB's Third-Party Complaint involves identical parties to the federal 

lawsuit. 

Before the Circuit Court below, DRB asserted that res judicata did not apply 

because "this case does not involve the same parties as the adjudication in federal court." 

R0847-R0848. From a review ofDRB's Brief filed with this Court, it appears that DRB has now 

abandoned this assertion. However, inasmuch as this Court's review of the Circuit Court's 

award of summary judgment in favor of the Lang Defendants is de novo, the required second 

element for res judicata, and DRB's previous assertion that the actions did not involve the same 

parties, will be addressed herein. 

DRB admitted before the Circuit Court below that "[i]solated to the Third Party 

Complaint, the federal court adjudication appears to satisfy the second element" of the res 

judicata analysis. R0847. The Third-Party Complaint filed by DRB represents the only claims 

brought against the Lang Defendants in this case. Therefore, by DRB's own admission, the 

claims brought against the Lang Defendants herein involve the same party (ORB) which brought 

claims against the Lang Defendants in the related federal court proceeding. 
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Below, DRB argued that because the homeowner plaintiffs were not parties to the 

federal case, the "same parties" test is not satisfied. R0847. However, under federal law, the 

question is whether the "claims [are] by the same parties or their privies[.]" Small, 231 W. Va. at 

311, 745 S.E.2d at 202 (quoting Ohio Valley Envtl. Coal v. Aracoma Coal Co., 556 F.3d at 210). 

In the case, the claims asserted against the Lang Defendants are being brought by the same party 

which asserted claims against the Lang Defendants in federal court. 

The fact that the homeowners are parties in the state court action and were not 

parties in the federal court action should not preclude a finding that the two (2) actions involve 

the same parties. The homeowners have not asserted direct claims against the Lang Defendants 

in the state court action. R0037-R0068. This Court has recognized that if a plaintiff does not 

assert a direct claim against a third-party defendant, the plaintiff can only collect a judgment 

against the original defendant. See Sitzes v. Anchor Motor Freight, Inc., 169 W. Va. 698, 714, 

289 S.E.2d 679, 688 (1982). Therefore, the only claims asserted against the Lang Defendants in 

this matter are those of DRB. Accordingly, the only claims being asserted against the Lang 

Defendants are being asserted by the same party (DRB) which asserted claims in the related 

federal court action. Thus, the Third-Party Complaint against the Lang Defendants involves the 

same parties which were involved in the federal matter, thereby satisfying the second element 

necessary for res judicata. 

C. 	 The Third-Party Complaint is based on the same "cause of action" and arises 
out of the same transactions as those claims brought in the now resolved 
related federal court action. 

As explained above, the third requirement for the application of res judicata under 

federal law is "a subsequent suit based on the same cause of action." Ohio Valley, supra. "In 

finding that the second suit involves the same cause of action, the court need not find that the 
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plaintiff in the second suit is proceeding on the same legal theory he or his privies advanced in 

the first suit." Id. at 210. Rather, "[w]here the same series of connected transactions is involved 

and the same operative facts are at issue, the third res judicata factor is made out." Weiner v. 

ForI, 197 Fed. Appx. 261, 264 (4th Cir. 2006)(internal quotation marks omitted). 

"Even claims that were not raised in the original suit may be precluded if they 

arose from the same transaction or occurrence as those raised in the first suit and were available 

to plaintiff at the time of the first suit." Ohio Valley, supra, at 210. Stated differently, this 

inquiry turns on "whether the claim presented in the new litigation 'arises out of the same 

transaction or series of transactions as the claim resolved by the prior judgment.' " Pittston, 199 

F.3d at704 (quoting Harnett v. Billman, 800 F.2d 1308, 1313 (4th Cir.1986». "The expression 

'transaction' in the claim preclusion context 'connotes a natural grouping or common nucleus of 

operative facts.' " ld. (quoting Restatement (Second) of Judgments § 24 cmt. b (1982». When 

determining whether suits arise out of the same transaction or series of connected transactions, 

the factors to be considered "are [the claims'] relatedness in time, space, origin, or motivation, 

and whether, taken together, they form a convenient unit for trial purposes." Id. (quoting 

Restatement (Second) of Judgments § 24 cmt. b.). Therefore, the focus of the inquiry is the 

"core of operative facts" - not the legal labels attached to them. 1o Serna v. Holder, 559 Fed. 

Appx. 234, 237 (4th Cir. 2014). When this analysis is applied to the current third-party claims 

against the Lang Defendants, it is clear that the same arise from the transaction or series of 

transactions - the Lang Defendants' work at Crystal Ridge Development. 

IOAs noted previously, West Virginia does not follow the "same transaction" approach to res judicata. See 
Slider v. State Farm Mut. Auto. Ins. Co., 210 W. Va. 476,557 S.E.2d 883 (2001). Instead, West Virginia 
applies the more narrow "same-evidence" approach which examines whether "the same evidence would 
support both actions or issues[.]" [d. However, as set forth above, federal law governs the preclusive 
effect of the federal court action. 
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Indeed, res judicata operates to preclude not only claims that were actually 

litigated in a prior proceeding, but also all claims that could have been litigated. ld. "Not only 

does res judicata bar claims that were raised and fully litigated, it 'prevents litigation of all 

grounds for, or defenses to, recovery that were previously available to the parties, regardless of 

whether they were asserted or determined in the prior proceeding. ", Peugeot Motors ofAm., 

Inc. v. E. Auto Distributors, Inc., 892 F.2d 355, 359 (4th Cir. 1989)(quoting Brown v. Felsen, 

442 U.S. 127, 131,99 S. Ct. 2205,2209,60 L.Ed.2d 767 (1979». 

In this case, both the Third-Party Complaint and the federal court action relate to 

work performed by the Lang Defendants at the Crystal Ridge Development. R0078-R0080 at ~~ 

8-12, 15, J6-18;R0379-14 at ~~ 25-40, 45-57, 60-66. Both actions allege that the Lang 

Defendants failed to properly design and/or construct various components of the Crystal Ridge 

Development. ld. Thus, both the federal action and the Third-Party Complaint are related in 

time, space, origin, and motivation and, therefore, arise from the same core ofoperative facts. 

Furthermore, DRB has asserted claims for contribution and contractual 

indemnification against the Lang Defendants in the Third-Party Complaint, despite DRB's 

convenient omission of reference to its contractual indemnification. R0080-R0081 at ~~ 16-18. 

DRB's contractual indemnification arises out of the Trade Contract between DRB and LBI. 

R0080-R0081 at ~~ 17-18. As previously noted, in the federal court action in both its original 

Complaint and in its First Amended Complaint, DRB asserted a claim for breach of the Trade 

Contract. R0368-R0369 at ~~ 63-66; R0387-R0388 at ~~ 63-66. Thus, both DRB's current 

claim for contractual indemnification and prior breach of contract claim arise from the Trade 

Contract. Therefore, the contractual indemnification claim and the prior breach of contract claim 

arise out of the same transaction, occurrence, or core of operative facts. 

26 



Similarly, DRB's present claim for contribution also arises out of the same 

transaction and occurrence as the prior federal court action. The Third-Party Complaint and the 

federal court action both arise out of the work performed by the Lang Defendants at the Crystal 

Ridge Development. See, generally R0076-0083 R0357-R0391. 

In regard to its claim for contribution, DRB asserts that such a claim could not 

have been brought outside of this case. This assertion is easily disproved by only a cursory 

examination of the procedural history of the federal court action. In fact, there is no mystery as 

to whether DRB could have asserted the instant contractual indemnification and contribution 

claims in federal court. DRB did originally assert claims for indemnification and contribution in 

its Complaint in federal court. R037 J-R0373 at ~~ 82-88. Thus, DRB's argument that it could 

not have brought a claim for contribution in the federal court proceeding is belied by the 

undisputed fact that DRB did bring a claim for contribution in the federal action. R037J-R0373 

at ~~ 82-88. In other words, DRB is paradoxically arguing that it could not bring a claim that it 

did in fact bring. 

Moreover, as discussed above, DRB only voluntarily dismissed its claims for 

indemnification and contribution in federal court to avoid the application of the Colorado River 

abstention doctrine. R805-809. DRB expressly stated as much in its Motion to Amend 

Complaint: 

[DRB] seeks amendment to withdraw without prejudice Count of its original 
complaint IV [which sought contribution and indemnification in the instant 
proceeding] to streamline the claims made in this case and to clarify that said 
claims do not duplicate any claims made in Civil Action No. 09-C-S7-1 currently 
pending in the Circuit Court of Harrison County. West Virginia. 

R0805 (emphasis added). The fact that DRB brought such claims, including a claim for 

contribution, and then voluntarily dismissed them is dispositive of the issues before this Court. 
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Indeed, the fact that DRB voluntarily abandoned its claim for contribution and indemnification in 

federal court does not prevent the application of res judicata herein. As the Fourth Circuit 

succinctly explained in Pueschel: 

Were we to focus on the claims asserted in each suit, we would allow parties to 
frustrate the goals of res judicata through artful pleading and claim splitting given 
that a single cause of action can manifest itself into an outpouring of different 
claims, based variously on federal statutes, state statutes, and the common law. 

Pueschel v. U.S., 369 F.3d 345, 355 (4th Cir. 2004).11 

Additionally, DRB's Brief, without question, fails to include an accurate and 

complete recitation of the events leading up to and surrounding the voluntary dismissal of its 

claims for contribution and indemnification before the federal district court. DRB's Brief before 

this Court asserts that "[t]he Lang Parties most strenuously argued, and the federal court agreed 

that the indemnification/contribution claims advanced Count IV at least could only be asserted, if 

at all, in this state court case." Petitioner IS Brief at 7. DRB also asserts that "[i]ronically, 

although originally asserted in Count IV of DRB's federal court complaint, that cause of action 

was deleted at the insistence of the federal court as a consequence of proceedings on the Lang 

Parties' motion to dismiss on jurisdictional grounds." Petitioner's Briefat 15. These assertions, 

however, are clearly refuted by that which transpired before the federal district court at the April 

29, 2010 hearing, in part, on the Lang Defendants' Motion to Dismiss. In point of fact, the 

district court provided DRB the option to stay the federal action so that its claims for 

contribution and indemnification, as set forth in Count IV of its federal court Complaint, could 

become ripe and then be litigated in federal court: 

IIAs noted above, the claim splitting doctrine precludes ORB from voluntarily dismissing a cause of 
action and then asserting the cause of action in different litigation. 
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Now if you want to go back and amend your complaint and get that out and seek 
defense and indemnification over in state court by way of third party, I don't 
know, but if this is in here [Count IV], here's what you're going to get from me. 
Either I'm going to grant the motion to dismiss as to that particular count [Count 
IV], ifI can do it and I don't know ifI can or ifl have to dismiss the whole thing, 
I'm going to stay the whole thing until the state court action's over because of the 
defense and indemnification issue. . . I can't make a decision on defense and 
indemnification without determining who's liable to those respective property 
owners in that development because you're seeking to be defended against the 
charges there and to be indemnified for any damages you have to pay. Now those 
do not get paid out of whole thin air. They have to be based on a claim of 
liability. I can understand why I could pick it up and make that decision based on 
judgments in the state court action that Dan Ryan is obligated to pay ... 

R0856:5-13, 15-23 (emphasis added). Consequently, despite DRB's representation that it 

dismissed its claim for contribution at the insistence of the federal court, the district court 

expressly contemplated staying the federal proceeding to allow the state court action to be 

adjudicated and then allow DRB to proceed with its contribution and indemnification claims in 

federal court. 

Despite this procedural offer by the district court, DRB, for whatever perceived 

strategic reason, decided not to go this route. Instead, it made a decision to voluntarily dismiss 

its claims for contribution and indemnification. While it was DRB's prerogative to do so, DRB 

cannot now resurrect those claims in this proceeding. It is not the Lang Defendants' fault that 

DRB weaved a tangled web of litigation and has attempted to litigate its claims against the Lang 

Defendants in a piecemeal fashion. The fact that DRB chose to bring suit in federal court, 

including opposing a request for the federal court to abstain from exercising jurisdiction, and 

litigated its federal action prior to the state court action, is not an excuse or justification for this 

Court to permit such blatant forum-shopping and procedural gamesmanship. DRB could have 

simply brought all of its claims against the Lang Defendants in the state court action in a unitary 

fashion. The fact that DRB now regrets its decision not to do so is not an excuse to contravene 
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public policy and subject the Lang Defendants to duplicative litigation. Permitting DRB to do so 

now would be claim splitting, which is not permitted. 

The rule against claim splitting is a principle of res judicata. Nash County Bd of 

Educ. V. Biltmore Co., 640 F.2d 484, 490 (4th Cir. 1981). "The rule against claim splitting 

prohibits a plaintiff from prosecuting its case piecemeal and requires that all claims arising out of 

a single wrong be presented in one action." Sensormatic Sec. Corp., 273 Fed. Appx. at 265 

(internal quotation marks omitted). In a claim splitting case, the second suit will be barred if the 

claim involves the same parties and arises out of the same transaction or series of transactions as 

the first claim. Id. DRB's third-party claims against the Lang Defendants arise out of the same 

core of operative facts, or the same series of transactions, as were asserted in the federal action

the Lang Defendants' work. The doctrine of res judicata prevents DRB' s attempt at a mUlligan. 

DRB also relies on Charleston Area Medical Center, Inc. v. Parke-Davis, in 

support of its argument that it could only bring its "inchoate" contribution action in state court. 

However, the rule enunciated in Parke-Davis was to prevent the very type of piecemeal litigation 

and multiplicity of lawsuits that DRB has created by its procedural maneuvering: 

The fundamental purpose of inchoate contribution is to enable all parties who 
have contributed to the plaintiffs injuries to be brought into one suit. Not only is 
judicial economy served, but such a procedure also furthers one of the primary 
goals of any system of justice-to avoid piecemeal litigation which cultivates a 
multiplicity of suits and often results in disparate and unjust verdicts. Moreover, 
as we have already indicated, joinder of contribution claims serves to ensure that 
those who have contributed to the plaintiffs damages share in that responsibility. 

Charleston Area Medical Center, Inc. v. Parke-Davis, 217 W. Va. 15, 21, 614 S.E.2d 15, 22 

(2005)(emphasis added). Thus, Parke-Davis should not be permitted to be used by DRB to 

create piecemeal litigation and mUltiple lawsuits. 
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Neither Parke-Davis nor Charleston Area Medical Center addressed a situation 

similar to the case at hand. In this case, DRB was sued by homeowners in Circuit Court 

regarding issues with the Crystal Ridge Development by February 2, 2009. Instead of filing a 

third-party complaint against the Lang Defendants in the same action in Circuit Court, DRB 

chose to file a separate action against the Lang Defendants in federal court on December 8, 2009. 

When it became clear that the federal court was either going to be dismissed (in full or in part) or 

stayed pursuant to the Colorado River doctrine, DRB voluntarily chose to dismiss its claim for 

contribution and indemnification so that it could remain in federal court. The federal court 

action was fully and finally adjudicated on the merits. DRB, apparently dissatisfied with the 

outcome of the federal court action, now seeks to adjudicate duplicative claims in state court 

through its third-party complaint. 12 

For all of these reasons, the "cause of action" at issue herein arises out of the 

same transactions as those claims brought in the now resolved related federal court action. 

Therefore, this Court should affirm the Circuit Court's granting of summary judgment in favor of 

the Lang Defendants as res judicata clearly applies. 

III. 	 DRB's reliance on purported "fundamental fairness" as grounds for denial of the 
Lang Defendants' Motion for Summary Judgment was not raised before the Circuit 
Court below and, therefore, should not be considered by this Court. 

As an additional basis for seeking reversal of the Circuit Court's summary 

judgment ruling, DRB's Brief refers generically to what it terms "fundamental fairness." 

Petitioner's Brief at 24. DRB asserts that "[e]ven if the circuit court did not err in its 

determination that the all [sic] three elements are satisfied for claim preclusion/res judicata, then 

12DRB asserts that the Lang Defendants "escaped liability" in the federal court action. However, being 
dissatisfied with the outcome of the federal court proceeding does not prevent the application of res 
judicata. Moreover, while DRB asserts that the Lang Defendants "escaped liability," the Lang 
Defendants assert (and the Fourth Circuit agreed) that DRB simply failed to properly plead and try its 
claims against the Lang Defendants. 
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claim preclusion/res judicata should not apply to the circumstances of this case as a matter of 

fundamental fairness." Petitioner's BrieJ at 24. However, no such argument was ever advanced 

by DRB before the Circuit Court below and the Circuit Court's summary judgment ruling did not 

address such an argument. RB0840-RB0857. This Court has repeatedly advised litigants that it 

will not consider nonjurisdictional questions which have not been decided by the circuit court in 

the first instance. Syl. Pt. 2, Sands v. Sec. Trust Co., supra. This Court will not consider 

evidence or arguments that were not presented to the circuit court at the time the circuit court 

made a ruling on a motion. Powderidge Unit Owners Ass 'n v. Highland Props, 196 W. Va. 692, 

474 S.E.2d 872 (1996). More recently, in affirming the granting of a motion to dismiss by the 

circuit court on the basis of res judicata, this Court recognized: 

"Our general rule is that nonjurisdictional questions ... raised for the first time on 
appeal, will not be considered." Shaffer v. Acme Limestone Co., Inc., 206 W.Va. 
333, 349 n.20, 524 S.E.2d 688, 704 n. 20 (1999). See also, Whitlow v. Board oj 
Education, 190 W.Va. 223, 226, 438 S.E.2d 15, 18 (1993)("Our general rule in 
this regard is that, when nonjurisdictional questions have not been decided at the 
trial court level and are then first raised before this Court, they will not be 
considered on appeal."); Konchesky v. SJ. Groves & Sons Co., Inc., 148 W.Va. 
411,414, 135 S.E.2d 299,302 (1964)("[I]t has always been necessary for a party 
to object or except in some manner to the ruling of a trial court, in order to give 
said court an opportunity to rule on such objection before this Court will consider 
such matter on appeal."). 

Midkiffv. Shepherd Univ., 2016 WL 3092807, No. 15-0346 (Memorandum Decision, May 25, 

2016). Inasmuch as DRB failed to advance any such argument at the Circuit Court level, the 

same should not be considered by this Court for the first time on appeal. 

Nonetheless, even if this Court were to give due consideration to DRB's newly 

found "fundamental fairness" argument, the same should not preclude affirmance of the Circuit 

Court's summary judgment ruling by this Court. In support of its argument that fundamental 

fairness prevents application of res judicata, DRB relies on this Court's opinion in Blake v. 
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Charleston Area Medical Center, Inc., 201 W. Va. 469, 498 S.E.2d 41 (1997), asserting that 

"even where all there elements for claim preclusion/res judicata are satisfied, this Court has 

cautioned that res judicata should not be enforced 'where to do so would plainly defeat the ends 

of justice. '" Petitioner's Brief at 24-25. However, this Court also recently addressed this 

exception to application of res judicata in Hayes v. Brady, supra. Importantly, the Hayes court 

noted that 

an exception to the preclusion of claims that previously could have been 
determined exists where the party bringing the subsequent lawsuit claims that 
fraud, mistake, concealment, or misrepresentation by the defendant of the second 
suit prevented the subsequent plaintiff from earlier discovering or litigating 
his/her claims. 

Hayes at 6 (quoting Blake, 201 W. Va. at 477, 498 S.E.2d at 49)(emphasis in original). In this 

case, DRB makes no claim, and there can be none, that the Lang Defendants engaged in any of 

the conduct contemplated by Blake, such as misrepresentation or fraudulent conduct. Instead, it 

was the gamesmanship and forum shopping of DRB that led to the present circumstances. DRB 

should not be permitted to benefit from it now. If anything, "fundamental fairness" should 

prohibit DRB attempting to collaterally attack the federal court judgment in this fashion. The 

Lang Defendants should not be subjected to multiple, duplicative lawsuits due to the manner 

which DRB has disjointedly attempted to litigate its claims against the Lang Defendants. 

Also included within its argument on fundamental fairness is DRB's argument 

that "[t]he Lang Parties' Answer to the Third-Party Complaint contains no clearly delineated 

defense based upon claim preclusion/res judicata." Petitioner's Brief at 25. Again, an 

examination of the record unmistakably reveals that no such argument was ever advanced by 

DRB before the Circuit Court below in opposition to the Lang Defendants' Motion for Summary 

Judgment. Inasmuch as this Court will not consider arguments that were not presented to the 
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Circuit Court at the time the Circuit Court made a ruling on a motion, this new argument by 

DRB should be disregarded. See, e.g., Powderidge Unit Owners Ass In v. Highland Props, supra. 

Nonetheless, should this Court consider DRB's previously un-asserted argument, 

this argument nonetheless fails. DRB provides absolutely no legal authority to support its 

assertion that the Lang Defendants should be precluded from asserting res judicata in the form of 

a Motion for Summary Judgment because their Answer "contain [ ed] no clearly delineated 

defense based upon claim preclusion/res judicata." In response to DRB's Third-Party 

Complaint, the Lang Defendants filed with the Circuit Court an Answer of Third-Party 

Defendants, Crystal Ridge Development, Inc., Lang Brothers, Inc. and Robert S. Lang, to Third-

Party Complaint and Counterclaim against Third-Party Plaintiff, Dan Ryan Builders, Inc., which 

included a number of affirmative defenses. R0292-R03JO. Included within the numerous 

affirmative defenses asserted in their Answer to the Third-Party Complaint, the Lang Defendants 

specifically asserted: 

Fifteenth Defense 

Not being fully advised as to all the facts and circumstances surrounding 
the allegations in the Third Party Complaint, these Third Party Defendants hereby 
invoke and asserts all affirmative defenses which may prove applicable herein, so 
as not to waive them, including, but not necessarily limited to, those defenses 
specifically set forth in Rules 8(c) and 12 of the West Virginia Rules of Civil 
Procedure, including lack ofjurisdiction over the subject matter, lack ofjurisdiction 
over the person, improper venue, insufficiency ofprocess, insufficiency of service of 
process, accord and satisfaction, arbitration and award, duress, estoppel, failure of 
consideration, fraud, laches, release, res judica~ statute of frauds, statute of 
limitations and collateral estoppel and further reserves the right to raise such 
additional defenses as may appear appropriate following further discovery and 
factual development in this case. 

R0295-R0296 (emphasis added). The Lang Defendants' assertion of res judicata as an 

affirmative defense, contained within its Fifteenth Defense, clearly complied with Rule 8(c) of 
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the West Virginia Rules of Civil Procedure. In that regard, Rule 8(c) of the West Virginia Rules 

of Civil Procedure provides: 

(c) Affinnative defenses. - In pleading to a preceding pleading, a party shall set 
forth affinnatively accord and satisfaction, arbitration and award, assumption of 
risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, injury by fellow servant, laches, license, payment, 
release, res judicata, statute of frauds, statute of limitations, waiver, and any other 
matter constituting an avoidance or affinnative defense. When a party has 
mistakenly designated a defense as a counterclaim or a counterclaim as a defense, 
the court on tenns, if justice so requires, shall treat the pleading as if there had 
been a proper designation. 

W. Va. R. Civ. P. 8(c). Rule 8(c) does not require any kind of magic or special delineation of the 

affinnative defense of res judicata as long as the same is pled in response to a preceding 

pleading. This was clearly accomplished with the Lang Defendants' Answer and its Fifteenth 

Defense which identified "res judicata" as an affirmative defense. It is also worth noting that, at 

the time the Lang Defendants' Answer to the Third-Party Complaint was filed, there had been no 

absolutely adjudication of any issues by the federal district court in regard to DRB's claims 

against the Lang Defendants. Thus, a more specific reference to the defense of res judicata was 

not possible at the time the Lang Defendants' Answer was filed. 

Under its general catchall argument regarding fundamental fairness, DRB also 

contends that it "could not have foreseen that by not insisting that the 

contribution/indemnification claim remain in the federal case, it would later be foreclosed." 

Petitioner's Brief at 26. However, the foresight (or lack thereof) of DRB regarding the effect of 

voluntarily dismissing its claims for contribution and indemnification in the federal action does 

not preclude application of res judicata. See Kutzik v. Young, supra ("Although Kutzik would 

have had no right to keep his suit in state court if federal law allowed removal, he could draw 

his state complaint to avoid grounds for removal. But the price is the relinquishment of his 
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federal claims. Claim preclusion cannot be defeated by so obvious a ploy."); Dade County v. 

Matheson, 605 So.2d at 472 ("Especially in cases where a party voluntarily drops a claim in a 

first action, and then later seeks to maintain a separate second action on the abandoned claim, the 

rule against splitting causes of action applies to preclude that party from maintaining the separate 

second suit on the abandoned claim."); Casto v. Arkansas-Louisiana Gas Co., 597 F.2d 1323 

(10th Cir. 1979)("[W]here, as here, a plaintiff joins in a suit, includes multiple claims for his 

damages from a single tort on which the suit is based, and in silence drops one claim, he may 

not, after judgment in that suit, maintain a separate second suit on that dropped claim."). 

Thus, whether DRB appreciated the possible effect of its procedural maneuvering 

before deciding to voluntarily dismiss the contribution and indemnification claims from the 

federal action has no effect on whether the required three (3) elements necessary for application 

of res judicata have been satisfied. They clearly have and, therefore, the Circuit Court 

committed no error in granting summary judgment in favor of the Lang Defendants as to all 

third-party claims asserted by DRB in the Third-Party Complaint. 

CONCLUSION 

WHEREFORE, for all of the foregoing reasons, the Respondents! Appellees, 

Crystal Ridge Development, Inc., Lang Brothers, Inc. and Robert S. Lang respectfully requests 

that this Honorable Court affirm the Circuit Court of Harrison County's March 17, 2016 Order 

Granting Motion for Summary Judgment of Third-Party Defendants, Robert S. Lang, Lang 

Brothers, Inc., and Crystal Ridge Development, Inc. R0001-R0016. 
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