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I. ASSIGNMENTS OF ERROR 


I. The circuit court erred in granting summary judgment in favor of the third-party 

defendants and against Dan Ryan Builders, Inc. because the circuit court mistakenly concluded 

that Dan Ryan Builders' third-party claims for contribution arising out of and in relation to the 

underlying tort claims of the state court plaintiffs against Dan Ryan Builders are barred by the 

doctrine of claim preclusion, formerly known as res judicata, emanating from the adjudication in 

federal district court of Dan Ryan Builders' claims against Crystal Ridge Development, Inc .. 

Lang Brothers, Inc. and Robert S. Lang to recover damages for its own property damagc. 

II. STATEMENT OF THE CASE 

This is a consolidated appeal from two summary judgment orders entered by the circuit 

court. These orders granted final judgment in favor of the third~party defendants and against the 

defendantlthird~party plaintiff on its claims for contribution arising from multifaceted tort and 

property damages claims asserted against the defendant and others by a group of plaintiffs who 

are the original owners of homes located in a residential development known as "Crystal Ridge" 

near Bridgeport, West Virginia. The defendantlthird-party plaintiff, Dan Ryan Builders, Inc. 

("DRB") incrementally acquired the development during the developmental stages from the 

third-party defendants, Crystal Ridge Development, Inc., Lang Brothers, Inc. and its principal, 

Robert S. Lang (hereinafter the "Lang Parties"), and after completion of the developmental work 

sold lots, with homes constructed thereon to the plaintiffs. In 2007, after the acquisition, a large 

fill slope constructed by the Lang Parties failed. Plaintifls instituted this action against ORB and 

affiliated entities and individuals on February 9, 2009 seeking damages for property damage, 

decreased property values, and emotional distress largely related to the collapse of the till slope, 

and assorted other alleged detects in the development. On March 21,2012, ORB filed a timely 

Third-Party Complaint asserting typical claims for contribution against the Lang Parties and 
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Hornor Brothers Engineers which was the consulting engineer for the Lang Parties in connection 

with the Crystal Ridge development. In the meantime, DRB had initiated an action in tort and 

breach of contract to recover 1ts own property damages against the Lang Parties in the United 

States District Court for the Northern District of West Virginia. The Lang Parties joined Hornor 

Brothers Engineers as a third-party defendant in that case. The action in the circuit court was 

effectively stayed pending the outcome of the federal case, which was tried to the ourt, and 

ultimately resulted in a judgment in favor of DRB and against Lang Brothers. Although DRB 

prevailed, the federal court did not allow the recovery of damages that DRB had incurred in 

reconstructing the failed fill slope. reasoning that the claim sounded only in contract, not tort, 

and evidently concluding that DRB had neglected to plead the claim for those particular damages 

as a contract claim. The federal court reached that conclusion, despite a series of factual findings 

that the till slope failed specifically because the Lang Parties constructed it in a '''shoddy'' 

manner. The judgment was affirmed on appeal in May 2015. In October 2015, the third-party 

defendants filed motions for summary judgment based upon an application of claim 

preclusion/res judicata ostensibly emanating from the adjudication in federal court. Even though 

DRB's contribution claims were not litigated, and tor invariable reasons could not be adjudicated 

in the federal court action, the circuit court mistakenly concluded that claim preclusion/res 

judicata applied. Accordingly, the circuit court erroneously granted the motions for summary 

judgment. 

A. STATEMENT OF THE FACTS 

The family of third-party defendant Robert S. Lang had owned a 70 acre parcel ofland in 

Harrison County, West Virginia since the 1960' s. Lang decided to develop the pro pert y into 

"Crystal Ridge" in 2005, and envisioned doing the development work through his family-owned 

construction business, Lang Brothers, Inc. ("Lang Brothers"), and se1ling individual lots in 
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Crystal Ridge to a residential home builder. Lang engaged Hornor Brothers Engineers 

("Hornor'') to perfornl engineering services in connection with the infrastructure for Crystal 

Ridge. Lang then transferred ownership ofthe property to an entity formed by Lang tor the sole 

purpose of developing the property, Crystal Ridge Development, Inc. ("CRD"). (R0400-407). 

DRB is a Maryland based residential home builder. In a Lot Purchase Agreement dated 

June 30, 2005, ORB agreed to purchase as many as 143 finished, buildable lots in Crystal Ridge 

and the Lang Parties agreed to effcctuate the design, development, excavation. and construction 

of the lots. The Lang Parties were responsible for, intcr alia. the design, development and 

construction of aU sediment controls, a storm water management system, water and sanitary 

sewage facilities, and the base and final course of asphalt pavement. (RO 150-177). 

Development work at Crystal Ridge began in Fall 2005, and by February 2006, the 

elevation and physical parameters of the primary road through Crystal Ridge - Emerald Drive 

were visibly apparent. As laid out by Hornor and the Lang Parties. DRB was expected to 

purchase lots both to the right of Emerald Drive where the earth sloped steeply upward, and to 

the left of Emerald Drive where the earth sloped steeply downward to State Route 50. It was 

evident that the lots on both sides of Emerald Drive would require significant grading and 

recontouring. Particularly as to the lots on the downslope side of Emerald Drive, to 

accommodate homes, it became necessary to construct a massive fill slope at the back of seven 

lots (Lots 1-7), between Emerald Drive and Route 50. Lang Brothers contracted to construct that 

slope for a sum of$100,000 under a specific agreement entitled the ;"Contract With Independent 

Contractor" executed on April 4, 2006. (RO178-181). According to Lang, Hornor provided 

engineering services relative to the construction of the fill slope, inter alia, preparing drawings 
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which depicted the finished slope and contour of the slope and the finished lots. (R0317-323, 

408-409). 

Pursuant to the terms of the Lot Purchase Agreement, DRB purchased 12 contiguous 

finished lots in Crystal Ridge from CRD on August 4, 2006; 5 contiguous finished lots from 

CRD on January 8, 2007; and the remaining 33 lots on May J 5, 2007. Of course, in its role as a 

residential home builder, following the purchase of individual lots in Crystal Ridge from CRD, 

DRB marketed the lots to consumers for the construction and sale of a home. Thus, almost 

immediately following the initial purchase of 12 lots on August 4,2006, DRS began sclling lots 

and constructing homes in Crystal Ridge. 

The relationship between the parties deteriorated in 2007 because Lang did not complete 

the development work in a timely manner. Also, on or about February of 2007, it became 

apparent that Lot 7, one of the lots adjacent to the massive fill slope, was beginning to manifest 

significant soil movement behind the house that had been built thereon. Although originally 

thought to be a consequence of di nerential settlement of the fill, this soil movement ultimately 

turned out to be a harbinger of the disastrous failure of the entire slope, as more fully described 

hereinbelow. (R0413-414,417-418). In the spring of 2007, ORB began to negotiate a buyout of 

CRD's interest in the development, including all remaining lots. At the same time, ORB retained 

soils engineers to remediate Lot 7, and investigate the quality of the fill material of the vacant 

lots in and near the fill slope. (R0413-417). 

The DRB buyout of CRD's interest was embodied in a First Amendment to Lot Purchase 

Agreement dated May 7, 2007, and effectuated the purchase of the remaining 33 lots. (R0756

762). In total, DRB purchased fifty lots in Crystal Ridge. 
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Despitc ORB's earlier remediation efforts, Lot 7 continued to exhibit soil movement in 

late 2007. In December 2007, the soils in the fill slope behind Lot 7 suddenly slid so 

dramatically as to open large fissures in and adjacent to the fill slope. The structural stability of 

the home on Lot 7 was endangered; lherefore, DRB repurchased the lot from the homeowner, 

and at thc recommendation of another consulting engineer, the home was demolished. (R0418

420). DRB then engaged the services of another soils engineer, Pennsylvania Soil & Rock 

Incorporated ("PSR"), and a thorough investigation revealed that the entire fill slope behind Lots 

1-7 between Emerald Drive and Route 50 which had been constructed by the Lang Parties was 

failing. (R0421). At enormous expense, ORB initiated an extensive project to remediate the site 

and reconstruct the entire till slope. (R0422-423). 

The predominant thrust of the plaintiffs' claims in this case involve the catastrophic 

failure of that fill slope. The plaintiffs contend that the negligence of the defendants, including 

DRB, caused the failure to occur, that the failure constitutes a breach of warranty, and 

furthennore, that the defendants fraudulently, intentionally, and knowingly misrepresented to the 

plaintiffs that the property was safe and suitable lor the homes. (R0030-S2). As those 

allegations have developed in discovery, it is also evident that the plaintiffs contend the 

defendants, including ORB, also caused soil movement behind the homes on Lots 15, 16 and 17 

in Crystal Ridge. That slope, too, was constructed by the Lang Parties. Insofar as the plaintiffs 

seek damages arising out of the failure of the massive fill slope, or for any other subsidence or 

soil movement in Crystal Ridge, the Third-Party Complaint secks contribution on the basis that 

the Lang Parties constructed, and Hornor designed and engineered those features of Crystal 

Ridge. (R0076-83). 
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As a secondary matter, the plaintiffs also contend that the defendants, including DRB, 

allowed water and other materials to intrude upon the plaintiffs' real property. The plaintiffs 

assert tort and contract claims. and seek to recover compensatory damages for property damage, 

including associated diminution in the value of their homes, annoyance, aggravation and 

inconvenience, and punitive damages. (R0030-52). Insofar as the plaintiffs seek damages 

arising out of intrusions onto their real property, the Third-Party Complaint seeks contribution on 

the basis that the Lang Parties with the assistance of Hornor designed and implementcd the 

sediment controls, storm water management system, water and sanitary sewage facilities, and 

base course and final pavement ln Crystal Ridge. (R0076-83). 

B. 	 THE FEDERAL COURT ADJUDICATION OF DRB's CLAIMS AGAINST THE LANG 

PARTIES FOR ITS OWN PROPERTY DAMAGES. 

Given that the circuit court's summary judgment orders are predicated upon the res 

judicata/claim preclusive effect of the adjudication in federal court of DRB's claims against the 

Lang Parties for its own property damages, the nature and circumstances of the federal case are 

pertinent to the issue in this appeal. 

On December 8, 2009 DRB commenced an action against the Lang Parties in the United 

States District Court for the Northern District of West Virginia seeking to recover damagcs for 

its own damages incurred in connection with Crystal Ridge, including subslantial property 

damage that DRB suffered due to the catastrophic failure of the fill slope behind Lots 1-7. DRB 

asserted theories of negligence, breach of contract, and fraudulent misrepresentation. 

Signiticantly as relatcs to the summary judgment ruling of the circuit court, in Count IV of its 

initial federal court complaint against the Lang Parties, DRB sought indemnification and/or 

contribution for any damages awarded to the plaintiffs in this state court action, and sought a 

determination that the Lang Defendants were obligated to defend DRB against the state court 
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claims. (R0356-374). In connection with a motion to dismiss the federal case based upon the 

so-called "Colorado River" doctrine, see Colorado River Water Conservation District v. United 

States, 424 U.S. 800 (1976), the Lang Partics argued that the federal court should abstain from 

exercising jurisdiction in deference to this slate court action. (R0791-0803). The Lang Parties 

most strenuously argued, and the federal court agreed that the indemnification/contribution 

claims advanced Count IV at least could only be asserted, if at a11, in this state court case. The 

presiding federa1 judge actually remarked at the hearing: "I think. your whole effort to litigate this 

thing in federal court collapses on Count 4." (R0855-0856). The federal court declined to 

dismiss the case, but only on condition that DRB amend its complaint to remove the claim in 

Count IV for indemnification/contribution, presumably so that the claim could be pursued in this 

case. (R081O-0826). Thus, ORB's First Amended Complaint in the federal case deleted the 

indemnification/contribution claim in the entirety. (R0375-391). 

Thereafter, the Lang Parties filed a Third-Party Complaint against Hornor in the federal 

case, asserting claims for implied indemnity and contribution as to DRB' s damages claims 

against the Lang Parties. (R0392-398). DRB made no claim against Hornor in the federal case. 

The federal case proceeded to a non-jury trial in August 2012. (R0399). On September 

24, 2013, the federal court issued a lengthy Memorandum Opinion and Order including detailed 

findings of facts and conclusions of law. The Court found that Lang Brothers breached the First 

Amendment to Lot Purchase Agreement and the Court assessed damages and entered judgment 

in favor ofDRB on that ba'lis. (R0487-488). 

As to DRB's claims for its damages for the massive fill slope failure, the district court 

made extensive fact findings to the effect that poor and "shoddy" construction practices by the 

Lang Parties caused the slope Hlilure. The district court specifically found that the Lang Parties 
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"failed to construct a keyway, strip the natural soil, implement a drainage system, bench 

individual lifts, or appropriately compact the fill." (R0475). The district judge found as a fact 

that Lang Brothers' "poor construction practices were the sole proximate cause of the slope 

tailure on Lots 2 through 7." (R0479 n44). However, in its conclusions oflaw the district court 

held that DRB's tort claims against the Lang Parties for its property damages emanating from the 

slope failure were barred because the "gist of the action" doctrine, in the court's view, relegated 

claims between DRB and the Lang Parties to contract. and the court presumably found that DRB 

had neglected to plead a contract-based claim for these damages. Therefore, in its judgment in 

favor of DRB. the district court awarded DRB no damages for the slope failure. 

C. 	 PROCEDURAL HISTORY OF TilE STATE COlIR... CASE. 

As stated, the plaintiffs instituted this action on February 9, 2009 asserting claims against 

ORB and certain entities and individuals associated with DRB for damages for the alleged 

defects and deficiencies in their lots and homes set forth above. (R0030-52). DRB responded to 

the complaint by filing a motion to dismiss and compel arbitration. Proceedings on that motion 

essentially stayed the case until December 2011. (R0069-72). 

On March 21, 2012, DRB filed the Third-Party Complaint against the Lang Parties and 

Hornor. The claims asserted in the Third-Party Complaint bear no relation to the claims 

adjudicated in the federal case above-described. Rather, the claims are purely contribution 

claims which seek contribution with respect to liability of ORB, if any, for the damages asserted 

by the plaintiffs against ORB. (R0074-270). Hornor's Answer to the Third-Party Complaint, 

filed on April 26,2012, fails to assert claim preclusion or res judicata as an affirmative defense, 

and is devoid of any contention that the adjudication of DRB's federal court action imposes any 

obstacles to DRS's pursuit of the third-party claims in this case. (R0271-284). Thc Lang 

Parties' Answer to the Third-Party Complaint, filed on June 5, 2012, mentions res judicata 
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literally in passing, as part of a catch-all listing of boilerplate defenses in the Fifteenth Defense; 

but Lang's Answer too neglects to give notice of any particularized contention that the 

adjudication of DRB's action for its own property damages bars the third-party claim for 

contribution in this court casco (R0292-310). 

Upon motion by Hornor, the circuit court ordered a stay of all discovery directed to the 

third-party defendants pending the adjudication in federal court of ORB's claims against the 

Lang Parties for its own property damage. (R0337-340). Naturally, that stay was lifted upon the 

final resolution ofthe federal court litigation in May 2015. Subsequently, in October 2015 both 

the Lang Parties and Hornor tiled separate motions for summary judgment contending that the 

adjudication in federal court operated as res judicata as to the contribution claims asserted in the 

Third-Party Complaint. (R0341-355,645-663). The circuit court entered summary judgment in 

favor of the Lang Parties and Hornor on March 17, 2016 and March 24, 2016, respectively. 

(ROOOl-29). 

III. SUMMARY OF ARGUMENT 

As a threshold matter, the circuit court could have concluded that since Hornor 

completely failed to assert claim preclusion or res judicata in its Answer, and because the Lang 

Parties did not distinctly present the defense in their Answer, the contention at summary 

judgment that DRB's third-party claims for contribution werc foreclosed based upon an 

application of claim preclusion or res judicata has been waived, and the circuit court could have 

refused to consider the issue on the merits entirely. Having considered the issue, the trial court's 

entry of judgment in favor of the third-party defendants/appellees in this case is the result of a 

misconception and incorrect application of the doctrine of res judicata or claim preclusion. The 

trial court determined that claims for contribution with respect to the damages sought by the 

plaintiffs, which were not litigated in the federal case between DRB and the Lang Parties, 
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nonetheless could have been litigated in the federal case and were therefore barred. However, 

under applicable West Virginia substantive and procedural law, c1aims for contribution can only 

be litigated and only accrue in the proceeding brought by the injured party. Thus, the instant 

claims for contribution asserted against the third-party defendants could not have been litigated 

in federal court, and as a procedural and substantive matter can only be litigated as third-party 

claims in this state court case. The reasoning employed by the trial court disregards that DRB's 

claims for contribution with respect to the instant plaintiffs' alleged damages could not 

conceivably have been separately litigated and determined in the federal court action, because 

ORB's liability, if any, to the instant plaintiffs and the basis therefor has yet to be determined. 

Accordingly, even if the claims for contribution could have been asserted in the federal case as a 

matter of substantive or procedural law, the claims were not ripe for adjudication in federal 

court. Apart from the fact that ORB's contribution claims could not have been litigated in the 

federal case, the claims are clearly not the same as the causes of action adjudicated by the federal 

court under any test employed for that analysis. Moreover, the application of claim 

preclusion/res judicata to foreclose the contribution claims against the third-party defendants 

would be fundamentally unfair and "defeat the ends of Justice". For those reasons, the trial 

court's grant of summary judgment on the basis of claim preclusion/res judicata is manifestly in 

error. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to the criteria set forth in West Virginia Rule of Appellate Procedure 18(a), oral 

argument is necessary in this case. Although the facts and arguments are adequately presented in 

this Brief, the decisional process will be significantly aided by oral argument. This case is 

suitable for Rule 20 oral argument because it involves an issue of fundamental public 

importance, to wit, the preclusion of claims for contribution based upon claim preclUsion/res 
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judicata when the claims were not substantively available in the fonner litigation and 

procedurally could only be asserted in this case which was instituted by the allegedly injured 

party. 

V. ARGUMENT 
THE COURT MISCONCEIVED AND MISAPPLIED THE DOCTRINE OF 


CLAIM PRECLUSIONIRES JUDICATA 


A. REs JUDICATA. 

The summary judgment rulings in this case are founded upon claim preclusion, formerly 

known as res judicata. It is very important at the outset to distinguish between claim preclusion 

or res judicata - upon which the circuit court mistakenly granted summary judgment - and the 

related but different concept of collateral estoppel or issue preclusion. The public policy 

considerations that underlie both doctrines have been expressed by the United States Supreme 

Court as follows: 

To preclude parties from contesting matters that they have had a full and 
fair opportunity to litigate protects their adversaries from the expense and 
vexation attending multiple lawsuits, conserves judicial resources. and 
fosters reliance on judicial action by minimizing the possibility of 
inconsistent decisions. 

Montana v. United States, 440 U.S. 147, 153-154 (1979)~ see also Conley v. Spillers, \71 W.Va. 

584, 301 S.E.2d 216 (1983). Although the same considerations support claim preclusion/res 

judicata and the related doctrine of issue prec1usion/collateral estoppel, only the latter doctrine 

applies in the circumstances of this case. The contribution claims asserted in the Third-Party 

Complaint are not foreclosed by claim preclusion/res judicata. 

When properly interposed, claim preclusion or res judicata operates to "preclude[] 

relitigation of the same cause of action." Blake v. Charleston Area Merl. Ctr.. Inc. 201 W.Va. 

469, 476, 498 S.E.2d 41, 48 (1997) (quo/ing Christian v. Sizemore, 185 W.Va. 409, 412, 407 

S.E.2d 715, 718 (1991). Because in the present case, there is a subsidiary argument as to 
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whether federal or state claim preclusion law applies, it becomes necessary to set out the 

frameworks under both federal and state law for claim preclusion/res judicata. I 

ln West Virginia and under the federal rubric, three elements must be satisfied before a 

lawsuit may be barred on the basis of claim preclusion/res judicata: "( 1) a judgment on the merits 

in a prior suit resolving (2) claims by the same parties or their privies, and (3) a subsequent suit 

based on the same cause of action." State ex reI Small v. Clawges, 231 W.Va. at 311, 745 

S.E.2d at 202 (quoting Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 556 F.3d 177, 2] 0 (4th 

Cir. 2009)). This Court has explained each element as follows: 

First, there must have been a final adjudication on the merits in the prior 
action by a court having jurisdiction of the proceedings. Second, the two 
actions must involve either the same parties or persons in privity with 
those same parties. Third, the cause of action identified for resolution in 
the subsequent proceeding either must be identical to the cause of action 
determined in the prior action or must be such that it could have been 
resolved, had it been presented, in the prior action. 

Syl. Pt. 4, in part, Blake v. Charleston Area Med. Center, Inc., 201 W.Va. 469, 498 S.E.2d 41. 

By contrast with claim preclusion/res judicata, issue preclusiOn/collateral estoppel "is 

designed to foreclose relitigation of issues in a second suit which have actually been litigated in 

the earlier suit even though there may be a difference in the cause of action between the parties 

of the first and second suit." Syl. Pt. 2, in part, Conley v. Spillers, 171 W.Va. 584,301 S.E.2d 

216 (1983). Thus, where the third element for claim preclusion/res judicata - the "same cause of 

1 Relying on dicta in State ex reI. Small v. Clawges, 231 W.Va. 301, 745 S.E.2d 192 (2013), the circuit 
court applied federal claim preclusion/res judicata rules. (ROO I 0, 21 ("when a state court is faced with 
determining the preclusive effect of a federal court's judgment, federal res judicata rules must be 
examined.")). However, even if federal res judicata rules apply, under the federal rubric the claim
preclusive rule for the adjudication of a federal case sitting in diversity jurisdiction is determined by state 
substantive law for the state in which the federal court sits. In that way, 

nationwide uniformity in the substance of the matter is better served by having 
the same claim-preclusive rule (the state rule) apply whether the dismissal has 
been ordered by a state or a federal court. This is, it seems to us, a classic case 
for adopting, as the federally prescribed rule of decision, the law that would be 
applied by state courts in the state in which the tederal diversity court sits. 

Semtek Int'l Inc. v. Lockheed Martin Corp., 531 U.S. 497,508 (2001). 
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act jon" - cannot be met, the doctrine of issue preclusion/collateral estoppel may operate to 

foreclose "only those matters which were actually litigated in the former proceeding, as 

distinguished from those matters that might or could have been litigated therein." Syl. Pt. 2, in 

part, rd. (quoting Lane v. Williams, 150 W.Va. 96, 100, 144 S.E.2d 234, 236 (1965)). "The 

doctrine of collateral estoppel also requires as does res judicata that the first jUdgment be 

rendered on the merits and be a final judgment by a court having competent jurisdiction over the 

subject matter and the parties." Syl. Pt. 3, Id. In issue preclusion/collateral estoppel, the central 

inquiry is whether the particular issue in controversy was "actually litigated" in the first suit, 

whereas the central inquiry for claim preclusion/res judicata is "whether the cause of action in 

the second suit is the same as in the first suit. Id. at 588,301 S.E.2d at 220. 

Under the doctrine of res judicata, a judgment on the merits in a prior suit 
bars a second suit involving the same parties or their privies bascd on the 
same cause of action. Under the doctrine of collateral estoppel, on the 
other hand, the second action is upon a different cause of action and the 
judgment in the prior suit precludes relitigation of issues actually litigated 
and necessary to the outcome of the first action. 

rd. at 589, 301 S.E.2d 220 (quoting Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326 n5 

(1979)). Thus, this Court recognizes that issue preclusion/collateral estoppel require the 

particular issue in question to have been "(1) decided on its merits, (2) actually litigated, and (3) 

that the entity against whom collateral estoppel is asserted had a prior opportunity to litigate his 

claim." Christian v. Sizemore, 185 W.Va. at 412,407 S.E.2d at 718.2 

2 In Blake v. Charleston Area Med. Center, Inc. and Conley v. Spillers, this Court cited with approval 
sec lions of the Restatement (Second) of Judgments which deal with the doctrine of claim preclusion/res 
judicata. Actually, Section 17 of the Restatement (Second) of Judgments deals with Lhese concepts under 
the general lexicon of the doctrines of merger (§ 18), bar (§ t9), and issue preclusion/collateral estoppel 
(§ 27). Thus, the rules stated in Section 17 are as follows: 

A valid and final personal judgment is conclusive between the parties, except on 
appeal or other direct review, to the following extent: 
(1) If the judgment is in favor of the plaintiff, the claim is extinguished and 
merged in the judgment and a new claim may arise on the judgment. (See § 18); 
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(2) If the judgment is in favor of the defendant, the claim is extinguished and the 
judgment bars a subsequent action on that claim. (See § 19); 
(3) A judgment in favor of either the plaintiff or the defendant is conclusive, in a 
subsequent action between them on the same or a different claim, with respect to 
any issue actually litigated and determined if its detennination was essential to 
that judgment. (See § 27). 

Given that DRB was the judgment winner in the prior federal action against the Lang Defendants, merger 
is the legal doctrine most applicable to the instant dispute as between DRB and the Lang Defendants. 
Insofar as the key issue is whether the claim for contribution emanating from the underlying plaintiffs' 
damages claims against DRB is part of the "claim" that is extinguished as between DRB and the Lang 
Parties by the prior federal court judgment, guidance is found in § 24, entitled "Dimensions of 'Claim' for 
Purposes of Merger or Bar~General Rule Conceming 'Splitting'''. That Section provides: 

(I) When a valid and final judgment rendered in an action extinguishes the 
plaintiff's claim pursuant to the Rules of Merger or Bar (See §§ 18, 19), the 
claim extinguished includes all rights of the plaintiff to remedies against the 
defendant with respect to all or any part of the transaction, or series of connected 
transactions, out of which the action arose; 
(2) What factual grouping constitutes a 'transaction', and what groupings 
constitute a 'series', are to be determined pragmatically, given weight to such 
considerations as whether the facts are related in time, space, origin, or 
motivation, whether they form a convenient trial unit, and whether their 
treatment as a unit conforms to the parties' expectations or business 
understanding or usage. 

Clearly, § 24 of the Restatement administers a very broad and flexible scope to the concept of a "claim" 
for merger and bar purposes. However, § 24 makes clear that: "the general rule of this Section '" is 
subject to the exceptions stated in § 26:' Significantly, with respect to the instant case, § 26 of the 
Restatcment provides, in pertinent part as follows: 

(I) When any of the following circumstances exist, the general ru Ie of § 24 does 
not apply to extinguish the claim. and part or all of the claim subsists as' a 
possible basis for a second action by the plaintiff against the defendant: 

(c) The plaintiffwas unable to rely on a certain theory of the case or to seek a 
certain remedy or form of relief in the first action because of the limitations on 
the subject matter jurisdiction of the courts or restrictions on their authority to 
entertain multiple theories or demand for multiple remedies or fonns of relief in a 
single action, and the plaintiff desires in the second action to rely on that theory 
or to seek that remedy or form of relief. 

As will be shown, in this instance, West Virginia procedural and substantive law, not to mention a 
specific ruling of the federal district court rendered in connection with the Lang Parties' motion to dismiss 
on jurisdictional grounds, precluded DRB from pursuing a contribution remedy relative to the damages 
claims of the state court plaintiffs in the prior federal court action. Therefore, if for no other reason, that 
clear exception to the ordinary operation of the doctrine of merger would preclude the extinction of at 
least that aspect of the claim that ORB has against the Lang Parties. 

Since ORB asserted no claim against Hornor, and no claim by ORB against Hornor was 
adjudicated in the prior federal action, there is no aspect of the doctrines of merger, bar, or any other 
provision of the Restatement (Second) of Judgment that would extinguish the claim for contribution that 
DRB asserts in this case against Hornor. 
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Here, although the issue in this appeal arises because the third-party defendants raised 

claim preclusion/res judicata to foreclose thc contribution claims asserted in the Third-Party 

Complaint, ironically, only issue prec1usion/collateral . estoppel should apply to the 

circumstances. Among other things, the cause of the massive slope failure was actually litigated 

in federal court, and it was determined that Lang Brothers' "poor construction practices were the 

sole proximate cause of the slope failure on Lots 2 through 7." (R0479 n44). While the 

relitigation of that issue should be foreclosed in this state court proceeding, the contribution 

claims asserted in the Third-Party Complaint are not the same as the causes of action litigated in 

federal court, and could not have been litigated in federal court. Thus, claim preclusion/res 

judicata cannot operate to foreclose the contribution claims as a matter of law. 

B. 	 THE CONTRIBUTION CLAIMS ASSERTED IN THE THIRD-PARTY COMPLAINT WERE NOT 
LITIGATED IN FEDERAL COURT, AND COULD NOT HAVE BEIi':N LITIGATED IN FEDERAL 
COURT. THUS. THE CA(;SES OF ACTION ARE NOT THE SAME. 

As indicated, the key element and central inquiry for claim preclusion/res judicata under 

both West Virginia and federal law is whether the cause of action in the second suit is the same 

as the first suit such that it either was litigated in the fIrst suit, or could have been litigated in the 

fIrst suit. Because of the nature of the claims, that element cannot be met in the circumstances of 

the federal and state court suits. Obviously DRB's claim for contribution arising out of the 

plaintiffs' damages claims was not litigated in the federal court adjudication. Ironical1y, 

although originally asserted in Count IV of DRB's federal court complaint, that cause of action 

was deleted at the insistence of the federal court as a consequence of proceedings on the Lang 

Parties' motion to dismiss on jurisdictional grounds. Nor could that claim properly have been 

litigated in federal court for reasons wholly apart from federal jurisdictional constraints. As 

more fully explained below, fundamental principles of West Virginia law mandate that these 

contribution claims can only be litigated as third-party claims in this suit brought by the 
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plaintiffs. Moreover, apart from those fundamental principles, the nature of the claims as a 

practical matter make them a distinct cause of action from the claims litigated in the federal case. 

1. 	 The Substantive And Procedural Limitations Inherent In Contribution 
Claims Of This Nature Prohibited The Claims From Being Resolved In The 
Federal Court Adjudication. 

The claims for which the circuit court granted summary judgment in favor of the third

party defendants are claims for contribution for liability ofDRB, if any, for the damages asserted 

by the plaintiffs. As stated, the claims were not litigated in the federal case. Moreover, becausc 

of substantive and procedural limitations inherent in the claims under West Virginia law, the 

claims could not have been litigated in the federal case under any circumstances. 

The doctrine of contribution "has its roots in equitable principles" and "arises when 

persons having a common obligation, either in contract or tort, are sued on that obligation and 

one party is forced to pay more than his pro tanto share of the obligation." Sydenstricker v. 

Unipunch Prods .. Inc., 169 W.Va. 440,447-448,288 S.E.2d 511, 516 (1982) (citing Tennant v. 

Craig, 156 W.Va. 632,195 S.E.2d 727 (1973); Hardin v. N. Y. Cent. R.R. Co., 145 W.Va. 676, 

116 S.E.2d 697 (1960); Brewer v. Appalachian Constr., Inc., 135 W.Va. 739,65 S.E.2d 87 

(1951)). There are only two methods of asserting contribution under West Virginia law. First, 

by statute a right of contribution arises out of a joint judgment against joint tort-feasors pursuant 

to West Virginia Code 55-7-13.3 Second, wherejoint-tortfeasors aTe not sued as co-defendants. 

a defendant has a right to join a third-party defendant to assert the inchoate right of contribution. 

Thc contribution claims involved in this case fall under the latter type. 

3 West Virginia Code 55-7-13 provides: "Where a judgment is rendered in an action ex delecto against 
several persons jointly, and satisfaction of a judgment is made by anyone or more of such persons, the 
others shall be liable to contribution to the same extent as if the judgment were upon an action ex 
contractu. " 
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At one point in our jurisprudence, the inchoate right of contribution was rejected, thus 

enabling "the plaintiff to cast the entire responsibility for an accident on one of several joint 

tortfeasors by deciding to sue only him." Bradley v. Awalachian Power Co., 163 W.Va. 332, 

344, 256 S.E.2d 879, 886 (1979). In Bluefield Sash & Door Co. v. Corte Construction Co., 158 

W.Va 802.216 S.E.2d 216 (1975), this Court expressed that ·"there is no right of contribution 

between joint tort-feasors in the absence of a joint jUdgment." Therefore, the Court concluded, 

"a joint tort-feasor cannot implead a third party defendant who is a joint tort-feasor under Rule 

14(a)." 158 W.Va. at 805, 216 S.E.2d at 218. Two and a half years later, Bluefield Sash was 

overruled by Haynes v. City of Nitro, 161 W.Va. 230,240 S.E.2d 544 (1977), which recognized 

that a common law, general, 'inchoate' right of contribution has existed since before the 

fonnation of West Virginia. This Court observed in Haynes that three early West Virginia 

opinions, Buskirk v. Sanders, 70 W.Va. 363, 73 S.E. 937 (1912), Payne v. Charleston National 

Bank, 112 W.Va. 251, 164 S.E. 252 (1932), and Hutcherson v. Slate, 105 W.Va. 184, 142 S.E. 

444 (1928). establish the right of contribution even in the absence of joint judgment. The focus 

in the Haynes case was on trial court error in directing a verdict in favor of one joint tort-feasor. 

which fixed all liability upon a second joint tort-feasor. The Haynes Court detennined that the 

second joint tort-feasor is still entitled to seek contribution from the first joint-tortfeasor. Haynes 

has been viewed as extending "a right of contribution to a tortfeasor to bring in as a third-party 

defendant a fellow joint tortfeasor to share by way of contribution on the verdict recovered by 

the plaintiff." Sydenstricker, 169 W.Va. 440, 448. 288 S.E.2d 511, 516. In that way, Haynes 

"moderate[dl the inequity which existed in [the prior] law." ld. at 452, 288 S.E.2d at 518 

(quoting Bradley, 163 W.Va. at 344, 256 S.E.2d at 886). 
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Following Haynes, this Court refined the procedural and substantive aspects of the 

inchoate right of contribution in two seminal decisions, Howell v. Luckey, 205 W.Va. 445, 518 

S.E.2d 873 (1999), and Charleston Area Medical Center, Inc. v. Parke-Davis, 217 W.Va. 15,614 

S.E.2d 15 (2005). 

In Howell, a contractor attempted to pursue contribution or indemnification in a separate 

action after the entry of judgment on a jury verdict in the underlying case. The trial court 

granted summary judgment in favor of the defendant on the basis that the contribution claim was 

barred because the defendant was never made a party to the underlying case. This Court 

affirmed on appeal, recognizing that "[a] defendant may not pursue a separate cause of action 

against a joint tortfeasor for contribution after judgment has been rendered in the underlying 

case, when that joint tortfeasor was not a party in the underlying case and the defendant did not 

file a third-party claim pursuant to Rule 14(a) of the West Virginia Rules of Civil Procedure," 

Syl. Pt. 5, Howell, supra. That procedure serves judicial economy and avoids "piecemeal 

litigation which cultivates a multiplicity of suits and often results in disparate and unjust 

verdicts." Id. at 449, 205 W.Va. at 877 (quoting Bd. of Educ. of McDowell County v. Zando. 

Martin & Milstead. Inc., 182 W.Va. 597, 603, 390 S.E.2d 796, 802 (1990». Based upon Howell 

alone, all liability for the property damage allegedly sustained by the plaintitls in this case must 

be adjudicated in one action in the state court - the contribution claims included. By 

adjudicating the contribution claims in the state court, judicial economy is served and piecemeal 

litigation of the plaintiffs' claims for damages is avoided. 

Six years after Howell, the Court made crystal clear in Charleston Area Medical Center. 

Inc. v. Parke-Davis that the inchoate right of contribution only arises in the suit brought by the 

injured party by way of third-party impleader, and does not arise if the injured party never brings 
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suit. Parke-Davis involved a claim for contribution stemming from a settlement reached before 

the injured party instituted litigation. Since the settlement was reached before litigation, the 

claim for contribution never arose as a matter of substantive law. 

The inchoate right of contribution recognized by this state e-an only be 
asserted by means of third-party impleader in an action brought by the 
injured party against a tortfeasor. Consequently, a tortfeasor who 
negotiates and consummates a settlement with an injured party on behalf 
of itself before any lawsuit is filed cannot subsequently bring an action 
seeking contribution from a tortfeasor who was not apprised of and not a 
party to the settlement negotiations and agreement. 

Syl. Pt. 6, Parke-Davis, supra. 

Parke-Davis and its progenitors clearly dictate that the third-party claims asserted by 

DRB against the third-party defendants could only be asserted in this case by third party 

impleader. A fortiori, those substantive and procedural limitations would have posed an 

insuperable legal obstacle to DRB's litigation of those claims in the federal case. The relevant 

section of the Restatement (Second) of Judgments, See-tion 26, makes clear that those 

circumstances constitute a clear exception to any rationale that would allow a prior adjudication 

to constitute an obstacle to subsequent litigation. The Restatement explains it thusly: "The 

plaintiff was unable to rely on a certain theory of the case or to seek a certain remedy or form of 

relief in the tiTSt action because of the limitations on the subject matter jurisdiction of the courts 

or restrictions on their authority to entertain multiple theories or demands for multiple remedies 

or forms of relief in a single action, and the plaintiff desires in the second action to rely on that 

theory or to seek that remedy or form of relief." Restatement (Second) of Judgments § 26( 1)( c) 

(1982). In the words of this Court in Syllabus Point 4 of Blake v. Charleston Area Medical 

Center. Inc., 201 W.Va. 469, 498 S.E.2d 41, the liability of the third-party defendants for 

contribution as to the state court plaintiffs' damages could not "have been resolved, had it been 
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presented" in federal court.4 Thus, claim preclusion/res judicata cannot operate in this case to 

bar the third·party claims asserted herein. The rulings of the circuit court to the contrary 

reprcsent a misunderstanding of the law and must be reversed 

Aside from the procedural and substantive limitations embedded in contribution claims as 

a matter of West Virginia law, the fact of the matter is that the contribution claims asserted in the 

Third-Party Complaint in this case had not accrued at the time of the federal court adjudication. 

As a practical matter, a defendanl's claim for contribution against an alleged joint tortfeasor 

cannot be litigated prior to a determination of the defendant's liability on the underlying claim. 

At best, the claim can be adjudicated contemporaneously in thc same suit. But, of course, 

contribution claims always remain contingent on the underlying detennination that the defendant 

is liable to the plaintiff, and for specific damages. Thus, although instantly the case in the circuit 

court was pending at the time of the federal court adjudication, the contribution claims against 

the third-party defendants had not yet accrued and have yet to accrue in the general sense 

because there has been no detennination ofliability on the part ofDRB to the plaintiffs. See e.g. 

Tye v. Co-Mar Offshore Operators, Inc., 669 So.2d 438 (La. App. 1 Cir. 1995); Greyhound 

Lines, Inc. v. Cobb County, 681 F.2d 1327 (11 th Cir. 1982). A determination that DRB could 

have, and therefore should have asserted the contribution claims in the federal case or be forever 

barred from asserting the claims is akin to placing the cart before thc proverbial horse. 

4 Even under the federal res judicata rules, res judicata does not operate to bar a claim which was not 
previously available 10 the parties. See Howard v. (nova Health Care Servs., 302 Fe~. Appx. 166, 182 
(4th Cir. 2008); Peugeot Motors of Am., Inc. v. E. Auto Distribs., Inc., 892 F.2d 355, 359 (4th Cir. 1989) 
(noting that res judicata ·'prevents litigation of all grounds for, or defenses to, recovery that were 
previously available to the parties ...") (emphasis added). Moreover. res judicata does not apply if the 
first forum cannot provide the relief sought in the second forum. See Nash County Bd. of Educ. v. 
Biltmore Co., 640 F.2d 484, 490 (4th Cir. 1981) ("'The principle of res judicata which prohibits splitting a 
cause of action applies only to claims 'then capable of recovery' in the first action. In this case, the tirst 
forum, a Texas state court, could not provide the relief sought in the second forum, federal antitrust 
damages (i.e .• treble damages). We hold. therefore, that this case was not barred by the splitting 
prohibition") (quoting Hayes v. Solomon, 597 F.2d 958,984 (5th Cir. ]979». 
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2. 	 The Contribution Claims Asserted In The Tbird-Party Complaint In Tbis 
Case Are Not The Same As The Causes Of Action Litigated In The Federal 
Case. 

Apart from the fact that the contribution claims ofORB against the third-party defendants 

could not "have been resolved, had it been presented" in the federal case, the claims fail to 

satisfy the traditional test for determining whether two causes of action are the same for purposes 

of invoking claim preclusion/res judicata. For this analysis, Wesl Virginia adheres to a test 

which focuses on lhe evidentiary facts required to sustain both actions. 

For purposes of res judicata, 'a cause of action' is the fact or facts which 
establish or give rise to a right of action, the existence of which affords a 
party a right to judicial relief The test to delennine ifthe issue of cause of 
action involved in two suits is identical is to inquire whether the same 
evidence would support both actions or issues. If the two cases require 
substantially different evidence to sustain them, the second cannot be said 
to be the same cause of action and barred by res judicata. 

Syl. Pt. 4, Slider v. State Farm Mut. Auto Ins. Co., 210 W.Va. 476, 557 S.E.2d 883 (2001); see 

also White v. SWCC, 164 W.Va. 284, 262 S.E.2d 752 (1980). Thus, under West Virginia's 

analysis, if after looking at the evidence required to sustain the claims, the cases would require 

substantially different evidence, then "the second cannol be said to be the same cause of action 

and barred by res judicata.." Syl. Pt. 4, in part, Slider, supra. Similarly, the inquiry under federal 

claim preclusion/res judicata rules is whether the "same series of connected transactions" and 

"the same 'operative facts' are at issue." Weiner v. Fort, 197 Fed.Appx. 261, 264 (4th Cir. 

2006). 

On the surface, DRB's claims against the Lang Defendants in the federal case and the 

contribution claims asserted by DRB against the third-party defendants in the present ease may 

appear to be the same because some of the issues in the cases, i.e. the cause of the massive slope 

failure, are the same. In addition, some of the allegations in both suits may assert that the Lang 

Parties are liable to ORB on the basis thal th~y negligently constructed, controlled, and 
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implemented certain elements of the Crystal Ridge development. However, the differences in 

the cases are insunnountable. The key evidence and 'operative facts' which underscore the 

third-party claims in this case are the nature and cause of the plaintiffs' property damages, and 

whether those damages to the individual homeowners of Crystal Ridge were caused or 

contributed to by the third party defendants. By contrast, the key evidence and 'operative facts' 

in the federal case were the nature and cause of DRB's property damages, and whether those 

damages were caused by the Lang Parties. Because the evidence and the operative facts required 

to sustain the contribution claims in this case are substantially ditlerent from the evidence 

required to sustain DRB's claims against the Lang Parties for its own property damages, West 

Virginia and federal law mandate the conclusion that the causes of action are different, and res 

judicata cannot apply. See e.g. Vineyard v. Fowler, 197 Ga.App. 453, 308 S.E.2d 709 (1990). 

In addition to the evidence and 'operative facts' test for ascertaining identical causes of 

action under the claim preclusion/res judicata framework, there is authority under tederallaw for 

a modem test which focuses upon "whether the claim presented in the new litigation 'arises out 

of the same transaction or series of transactions as the claim resolved by the prior judgment.'" 

Pittston Co. v. United States, 199 F.3d 694, 704 (4th Cir. 1999) (quoting Harnett v. Billm1ID, 800 

F.2d 1308, 1313 (4th Cif. 1986)). However, even illlder the modern test the focus is actually 

upon the "operative facts". "Among the factors to be considered in deciding whether the facts of 

the current and prior claims 'are so woven together' that they constitute a single claim 'are their 

relatedness in time, space, origin, or motivation, and whether, taken together, they form a 

convenient unit for trial purposes. '" Id. (quoting Restatement (Second) of Judgments § 24 cmt. 

B).5 Although the contribution claims asserted against the third-party defendants in this case in 

5 As explained in footnote 2, hereinabove, the Restatement (Second) of Judgments would preclude the 
extinction of ORB's contribution claims on elaim preclusion/res judicata grounds. 
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part arise out of the same catastrophic slope failure and incidents of soil movement as the claims 

against the Lang Parties in federal court the origin and motivation behind the claims are 

completely unrelated. The origin of the contribution claims in this case is the damages allegedly 

sustained by the state court plaintiffs, whereas, in the federal case, the origin of the tort and 

contract claims against the Lang Parties was DRB's property damages. In the federal case, DRB 

alleged that the Lang Defendants breached a duty owed to DRB. The instant case involves the 

plaintiffs' claims for damages for their alleged property damage sustained in connection with 

Crystal Ridge. The claims against the third-party defendants in the instant case are based not 

upon the duties owed to DRB, but upon the duties owed concurrently with DRB to the plaintiffs 

in connection with the property damages allegedly sustained by the plaintiffs. See e.g. Tucker v. 

Arthur Anderson & Co., 646 F.2d 721 (2d Cir. 1981). Similarly, the motivation behind the 

claims adjudicated in federal court was for ORB to recover its out-of-pocket losses sustained as a 

result of the Lang Parties conduct, while the motivation behind the contribution claims in this 

state court case is for ORB to be held harmless for any liability ofDRB to the plaintiffs. 

As a practical matter, the contribution claims asserted in the Third-Party Complaint in 

this ca<;e would not have formed "a convenient unit for trial purposes" with the tort and contract 

claims advanced by ORB against the Lang Parties in the federal case. If it were procedurally 

appropriate and substantively pennissible to assert the contribution claims in the federal case, an 

effort to try the claims together would have been confusing, and borderline chaotic. It would 

have been vexing to delineate between the damage claims advanced by DRB on the one hand, 

and the damage claims advanced by the state court plaintiffs on the other, in the federal case. By 

contrast, the assertion of the contribution claims in the state court case by way of third-party 

impleader is not only procedurally mandated under West Virginia law, but it also makes 
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complete logical sense. and results in "a convenient unit for trial purposes." Pittston Co. v. 

United States, 199 F.3d at 704 (quoting Restatement (Second) of Judgments § 24 emt. B). 

Consequently, under the modern trend for determining whether a cause of action is identical for 

federal claim preclusion/res judicata purposes, the contribution claims asserted by third-party 

impleader in this case are not the same as the causes of action litigated in the federal 

adjudication.6 

3. 	 As A Matter Of Fundamental Fairness, The Contribution Claims Asserted In 
The Third-Party Complaint Cannot Be Foreclosed By The Federal 
Adjudication Of ORB's Claims Against The Lang Parties For Its Own 
Property Damages. 

Although it is abundantly clear that the contribution claims advanced in the Third-Party 

Complaint are not the same cause of action litigated in the federal case, and that the claims could 

not have been resolved in the federal case, the circuit court was convinced that the third-party 

claims were barred as arising from the same "transaction" as the federal court action. Even if the 

circuit court did not err in its determination that the all three elements arc satisfied for claim 

preclusion/res judicata. then claim preclusion/res judicata should not apply to the circumstances 

of this case as a matter of fundamental fairness. 

This Court admonished in Blake v. Charleston Area Medical Center, Inc. that the 

application of res judicata must be "justified" in the circumstances of the case, and courts must 

be especially scrupulous to make sure that the application of res judicata is not only legally well 

founded, but also fundamentally fair. At the end of the day, even where all three elements for 

6 The circuit court misapplied and misanalysed the modem trend and erroneously determined that "both 
the Third-Party Complaint and the federal court action relate to work performed by the Lang Defendants 
at the Crystal Ridge Development. Both claims allege that the Lang Defendanls failed to properly design 
and/or construct various components of the Crystal Ridge Development. Thus, both claims are related in 
time, space, origin, and motivation and. therefore, arise from the same core of operative facts." (ROO 13, 
12). Similarly, the circuit court erroneously detennined as to Hornor that the contribution claims "are 
based upon the same transaction as the claims resolved by the Federal Case judgment." (R0027 ~ 27). 
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claim preclusion/res judicata are satisfied, this Court has cautioned that res judicata should not be 

enforced "where to do so would plainly defeat the ends of Justice." Id. at 478,498 S.E.2d at 50 

(quoting Gently v. Farruggi~ 132 W.Va. 809,811,53 S.E.2d 741, 742 (1949)). Thus, in Blake, 

although all of the elements were arguably satisfied, the defendant's "misrepresentations and 

fraudulent conduct prevented [the plaintitTs] from learning of these claims until after the final 

adjudication" of the first suit, and they "were unable to toresee the consequences of not raising 

these assertions in the earlier action." Id. Consequently, the adjudication in the first suit 

between those parties did not preclude the second suil. 

Although possibly procedurally inappropriately, DRB did initially try to litigate the 

contribution/indemnification claim against the Lang Parties in the federal court. At the 

insistence of the Lang Parties in a motion to dismiss, that claim was deleted from the case to be 

asserted, if at all, as a third~party claim in the state court case. Consequently, the claim was not 

tried in federal court, and under applicable West Virginia substantive and procedural law, the 

claim could not have been tried in the federal court. As to the tort and contract claims against the 

Lang Parties for ORB's property damages that were tried in the federal court, despite a finding 

by the federal judge that the Lang Parties "were the sole proximate cause of the slope failure on 

Lots 2 through 7", the Lang Parties escaped liability for DRB's property damages arising out of 

the massive slope failure. Prior to the federal court adjudication, contribution claims against the 

Lang Parties and Hornor were asserted in this state court action by Third-Party Complaint. The 

Lang Parties' Answer to the Third~Party Complaint contains no clearly delineated defense based 

upon claim preclusion/res judicata. Hornor's Answer to the Third-Party Complaint is completely 

devoid of any contention that claim preclusion, res judicata, or any other mechanism operates to 

foreclose the contribution claims advanced in the Third-Party Complaint. On that basis alone, 
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the third-party defendants should have ·been foreclosed from raising the affirmative defense in 

their motions for summary judgment. See Nellas v. Loucas, 156 W.Va. 77, 81,191 S.E.2d 160, 

163 (1972) C'A failure to plead an affirmative defense results in the waiver of that defense and 

its exclusion from the trial of the case.")~ Kenmen Eng'g v. City of Union, 314 F.3d 468 (10th 

Cir. 2002); W.Va. R. Civ. P. 8(c). The Lang Parties cannot again escape liability for damages 

they caused arising out of the slope failure, and based upon the circumstances of the federal case 

and the procedural and substantive limitations in this State for contribution claims, ORB could 

not have foreseen that by not insisting that the contribution/indemnification claim remain in the 

federal case, it would later be foreclosed. As to Hornor, given that no claims were advanced by 

DRB against Hornor in the federal case, and no claims against Hornor were adjudicated in the 

federal case, DRB could not have foreseen that the federal adjudication would foreclose any 

claims of any nature against Hornor. Under well-settled claim preclusion/res judicata principles, 

the third-party claims for contribution asserted against the third-party defendants in this case 

cannot be foreclosed as a consequence of the adjudication in federal court of DRB's claims 

against thc Lang Parties for its own property damages. 

C. 	 THERE WAS No ADJUDICATION OF ANY C1JAIM By DRB AGAINST HORNOR IN THE 

FEDERAL COURT THAT WOllLD RENDER AN INVOCATION OF CLAIM PRECLlISIONIRES 

JUDICATA ApPROPRIATE. 

The circuit court's order granting judgment in favor of Hornor is in error for all of the 

foregoing reasons, but in addition, the adjudication in federal court of DRB's claims against the 

Lang Parties does not satisfy any of the essential requirements for the application of res judicata 

in favor of Hornor. The entire genesis of res judicata is relitigation of the same cause of action 

where there is "a judgment on the merits" between "the same parties", Blake, 201 W.Va. at 476, 

498 S.E.2d at 48. In the federal case, DRB asserted no claims against Hornor. which was 

brought in as a third-party defendant by the Lang Parties. The third-party claims asserted against 
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Hornor by the Lang Parties in the federal case were denied as moot. Thus, the federal 

adjudication did not adjudicate any claims against Hornor. In particular, the federal adjudication 

did not even involve any claims by DRB against Hornor. Consequently, even if the cases, in 

general, involved the same "cause of action" - which they do not - res judicata cannot operate to 

foreclose any claims by DRS against Hornor. See Unisys Med. Plan v. Timm, 98 F.3d 971 (7th 

Cir. 1996). 

VI. CONCLUSION 

The rulings of the circuit court entering summary judgment in favor of the third-party 

defendants on the basis of claim preclusion/res judicata prcdicated upon the adjudication in 

federal court of ORB's claims against the Lang Parties for DRB's property damages must be 

reversed. Neither the West Virginia, nor the federal res judicata rules foreclose the contribution 

claims asserted in the Third-Party Complaint. 
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