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I. ASSIGNMENTS OF ERROR 


1. The Circuit Court erred in finding and concluding that Plaintiffs were wrongfully 

discharged from employment because they refused to sign the non-competition provision in their 

new hire paperwork. 

2. The Circuit Court erred in finding and concluding that Plaintiffs were wrongfully 

discharged from employment because they refused to sign the non-solicitation of customers 

provision in their new hire paperwork. 

3. The Circuit Court erred in finding and concluding that Plaintiffs were wrongfully 

discharged from employment because they refused to sign the arbitration provision in their new 

hire paperwork. 

4. The Circuit Court erred in awarding Plaintiffs emotional distress and similar damages 

they allegedly suffered in connection with police officers escorting them from the premises 

when, after they had been instructed to leave, they failed and refused to do so. 

5. Regardless of whether Plaintiffs established the substantive elements of their claims, the 

Circuit Court erred in finding and concluding that Mr. Luborsky should be liable to Plaintiffs on 

any of their claims. 

II. STATEMENT OF THE CASE 

A. Factual and procedural background. 

Plaintiffs Kimberly S. Carroll, James C. Brown, Carrie Shook, Ginger R. Riggins, 

Amanda R. Malone, and Cordia S. Little (collectively, "Plaintiffs") sued Premier Salons Beauty, 

Inc., Premier Salons, Inc., Premier Salons International, Inc., Regis Corp. (and Regis 

Corporation, hereafter "Regis"), and Cindy Walton for wrongful discharge in violation ofpublic 

policy and for untimely payment of wages under the West Virginia Wage Payment and 

Collection Act, W.Va. Code § 21-S-4(e). 



Prior to mid-February 2009, Plaintiffs, who were hairstylists or associated customer 

service personnel, were employed by Trade Secret Beauty Stores, Inc., which was a subsidiary of 

Trade Secrets, Inc., which was owned by Regis. (A.R. 404-06) On approximately February 14, 

2009, Premier Salons Beauty purchased the Trade Secret entities from Regis, which included, as 

relevant here, the Vienna Mall Store where Plaintiffs worked. (/d.) Effectively, Plaintiffs ended 

their employment with Regis and became new employees with Premier Salons Beauty.) (A.R. 

406-07) 

The events that gave rise to the wrongful discharge claims occurred when Plaintiffs 

refused to sign new hire paperwork with Premier Salons Beauty, including a non-competition, 

non-solicitation of customers, and arbitration provisions. (A.R. 55-67) Their employment with 

Premier Salons Beauty tenninated on March 11, 2009, following meetings at the Vienna Mall 

Store with Cindy Walton, the Premier Salons Beauty Regional Manager. (A.R. 59-62) During 

these meetings, once the tenninations occurred, Plaintiffs were instructed to leave the store. 

(E.g., A.R. 170, 185,227-28) They did not leave the store. Walton then called her supervisor 

for advice and was advised to call, and did call, the local police. (A.R. 161-62) The local police 

arrived and escorted Plaintiffs from the Vienna Mall Store. (E.g., A.R. 171,227-28) The wage 

payment claims are based on claims that Plaintiffs were not timely paid following the 

tenninations. 

During the course of the litigation, Premier Salons Beauty filed for bankruptcy on July 6, 

2010. (A.R. 3-5, 6-10) Plaintiffs voluntarily dismissed Premier Salons Beauty and Premier 

Salons International following the Premier Salons Beauty bankruptcy. (A.R. 78-80) Plaintiffs 

moved to amend their complaint on January 21,2011 to add Mr. Luborsk-y as a defendant (A.R. 

I The parties dispute whether Plaintiffs were employed by Premier Salons Beauty or Premier Salons. This 
distinction is discussed in detail below. (Infra pp. 5 n.3, 11-14, 14 n.4, 35-40) 
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700), seeking to hold him personally liable under a "piercing the corporate veil" theory. (A.R. 

29-67) Mr. Luborsky was added as a defendant through Plaintiffs' Second Amended Complaint, 

filed July 13,2012. (A.R.55-67)2 

Just a few months before trial, Regis was dismissed from the case after prevailing on a 

Motion for Summary Judgment. (A.R. 137-45) Shortly thereafter, Plaintiffs voluntarily 

dismissed Walton (A.R. 150-51), leaving only Premier Salons, essentially a defunct corporation, 

and Mr. Luborsky as defendants. 

Unbeknownst to Mr. Luborsky, trial was held on January 27, 2015. After submission of 

Plaintiffs' Proposed Findings of Fact and Conclusions of Law (A.R. 703), the Circuit Court 

issued its Judgment Order on April 27, 2015 (A.R. 267-82) in favor of Plaintiffs against Premier 

Salons and Mr. Luborsky, in varying amounts for each Plaintiff, for a total of approximately 

$400,000.00, plus prejudgment interest on the back pay and wage payment components of the 

award. (A.R. 279-80) Part of the damages award also compensated Plaintiffs for "emotional 

distress, humiliation, embarrassment, and stress from being terminated . . ., from suffering the 

ignominy of being escorted from the store by police ..., and from facing the uncertainty of being 

unemployed." (A.R. 275 (Judgment Order, Findings" 51-57); A.R. 279 (Conclusions, 6» 

Upon learning of the Judgment Order, Mr. Luborsky filed his Post-Trial Motion. Among 

other things, he maintained that the Judgment Order was based on manifest errors of fact and law 

and, accordingly, that judgment should be entered for him on all claims. (A.R. 283-85 (Post-

Trial Motion), 285-564 (Exhibits to Post-Trial Motion), 565-626 (Memo in Support of Post-Trial 

Motion) These issues involved the merits of Plaintiffs' cases at trial, including whether the 

2 The first part of these consolidated appeals involves the Circuit Court's July 15,2015 Post-Trial Order 
that denied Mr. Luborsky's Post~Trial Motion on several procedural issues, including service of process, 
personal jurisdiction and denial of due process. Those issues are discussed in Mr. Luborsky's Initial Brief 
filed on November 16,2015, Docket No. 15-0787. 
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Circuit Court erred in finding and concluding that Plaintiffs were wrongfully discharged in 

violation of a substantial public policy because they refused to sign several provisions in their 

new hire paperwork (A.R. 605-611), that Plaintiffs were allowed to recover emotional distress 

and similar damages as a result of being escorted from the premises by police officers (A.R. 

612), and that Mr. Luborsky should be liable, personally, to Plaintiffs on any of their claims 

(A.R. 612-19). 

B. 	 The Circuit Court's Second Pre-Trial Order denying Mr. Luborsky's Post-Trial 
Motion and the issues presented here. 

On March 3, 2016, the Circuit Court issued its Second Order Denying Defendant 

Luborsky's Motion to Alter or Amend Judgment or for a New Trial ("Second Post-Trial Order"), 

essentially holding that the record evidence supported the Findings of Fact and Conclusions of 

Law in its April 27, 2015 Judgment Order. (A.R.807-827) Mr. Luborsky now appeals from that 

Second Post-Trial Order and respectfully requests that this Court reverse the Circuit Court's 

denial of his Post-Trial Motion and remand this case to the Circuit Court with instructions that 

judgment be entered in favor of Mr. Luborsky. 

C. 	 The facts surrounding the wrongful discharge claims. 

Until March 11, 2009, Plaintiffs were employed at the Trade Secret Beauty Stores, Inc. 

beauty salon in the Vienna Mall (also referred to hereinafter as the Vienna Mall Store). (A.R. 

404-07) Their positions and dates of employment at the Vienna Mall Store were as follows: 

Kimberly Carroll- Hairdresser, November 16, 1996 - March 11,2009 (A.R. 163); 

James Brown - Barber/Stylist, September 2001 - March 11,2009 (A.R. 179); 

Carrie Shook - Hair Stylist, November 1999 - August 2005 and January 2006 - March 
11,2009 (A.R. 192-93); 


Sue Little - Hairdresser, approximately March 1999 - March 11,2009 (A.R. 221); 


Ginger Riggins - Beauty Advisor, October 2007 - March 11, 2009 (A.R. 198); and 
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Amanda Malone - Beauty Advisor, February 14, 2006 - approximately February 2007 
and May 31, 2008 - March 11,2009 (A.R. 214). 

Prior to approximately February 14, 2009, the Vienna Mall Store was owned by Trade 

Secret Beauty Stores, Inc., which was owned by Trade Secret, Inc., which was owned by Regis. 

(A.R. 156-57,404,406-07) On or about February 14,2009, Regis sold Trade Secret, Inc. (and, 

thus, Trade Secret Beauty Stores, Inc.), including the Vienna Mall Store and approximately 625 

other beauty salons, to Premier Salons Beauty. (A.R. 406-07)3 

In connection with the acquisition, Premier Salons Beauty provided Plaintiffs with new 

hire paperwork, which included non-competition, non-solicitation of customers, and arbitration 

provisions. (A.R. 165, 250-51) The new hire paperwork also included things like federally

required 1-9 and W-4 fomls, acknowledgments of Premier Salons Beauty policies, and an 

application for employment with Premier Salons Beauty. (A.R. 236-60, 165, 410-11) 

In a conference call among Regional Managers, Area Supervisors and members of upper 

management of Premier Salons Beauty, including Mr. Luborsky, they discussed that the 

employees who previously had worked for Regis would have to sign the new hire paperwork 

with Premier Salons Beauty to become employed or continue employment with Premier Salons 

Beauty. (A.R. 397-98) According to Cindy Walton, a Regional Manager, the former Regis 

employees had to sign the new hire paperwork or they would be considered to have "voluntarily 

3 At trial, two witnesses, without any foundation, testified that Premier Salons, not Premier Salons Beauty, 
purchased the stores from Regis and employed Plaintiffs. CA.R. 160, 164) Mr. Luborsky, who was 
deposed as a Rule 30(b)(7) designee of Premier Salons Beauty and Premier Salons, testified in that 
deposition (which was introduced into evidence at trial by Plaintiffs' counsel) that Premier Salons Beauty 
purchased the stores from Regis and became the employer of Plaintiffs. (A.R. 92) In the text above, Mr. 
Luborsky refers to the correct, not the pretend, corporate entity. The findings of fact and conclusions of 
law that refer to "Premier," and to "corporate defendants," are not supported by the record evidence. 
There are multiple "Premier" entities discussed in the Judgment Order, and there was only one "corporate 
defendant," Premier Salons, at the time oftrial. 
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terminated" their employment. (A.R. 159-60, 396-97) At trial, Regional Manager Walton 

testified that "they" said this on this particular conference call. (A.R. 159-60) 

Generally, Plaintiffs testified that they read their new hire paperwork and disagreed with 

the non-competition, non-solicitation of customers, and arbitration provisions. (E.g., A.R. 165

66, 200-01, 216, 223) Plaintiff Carroll expressed Plaintiffs' concerns about signing the new hire 

paperwork, over the phone, to their Area Supervisor. (A.R. 158, 165-66) 

Mr. Luborsky testified that there were a number of management calls concerning the 

Premier Salons Beauty purchase from Regis and that the non-competition provision was 

addressed at one point. He further testified, and it is uncontradicted in the record, that 

commissioned stylists would not be required to sign the non-competition provision, which would 

be left to the discretion of the Regional Managers and Area Supervisors. (A.R. 398-401) 

Regional Manager Walton testified in her Rule 30(b)(7) deposition (read into the record by 

Plaintiffs' counsel in Mr. Luborsky's Rule 30(b)(7) deposition and introduced into evidence at 

trial by Plaintiffs' counsel) that Mr. Luborsky said this on a conference call. (A.R. 396-97) This 

also was verified by Shook (A.R. 190-94), who admitted at trial that Walton told Shook that 

Shook did not have to sign the non-competition provision. 

On March 11, 2009, Regional Manager Walton (A.R. 392, 405-06) visited the Vienna 

Mall Store to discuss the new hire paperwork with the new employees. (A.R. 160-61) She met 

with Carroll, Brown, Shook and Little (A.R. 166-70, 183-85, 190-94,225-27), all of whom were 

stylists who worked on a commission basis. 

Carroll, testifying about the new hire paperwork generally, said that Walton advised that 

"It's non-negotiable. You either sign it, or you get your stuffalld get oue' (A.R. 167-68) There 

is no evidence that they discussed any particular provision in the new hire paperwork. Brown 

testified that Walton said, "'The reason I'm down here is for you to sign,' and I stopped her and I 
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said, 'I'm not signing anything.' She said, 'I'll have to ask you to pack your things and leave. '" 

(A.R. 183-84) There is no evidence that they discussed any particular provision in the new hire 

paperwork. Little testified that "She [Walton] just asked me if I was going to sign the 

paperwork, and I said no." (A.R. 226) There is no evidence that they discussed any particular 

provision in the new hire paperwork, and, at trial, Carroll did not complain about the non

competition provision, only the non-solicitation of customers and arbitration provisions. (A.R. 

224) Shook, the only stylist who even discussed the non-competition provision with Walton, 

was told by Walton that she "didn't have to sign the non-compete ...." (A.R. 191) 

Plaintiffs Riggins and Malone were beauty advisors, not stylists, who were paid on an 

hourly basis, not on a commission basis. (A.R. 198-99) Walton did not have an opportunity to 

meet with Riggins and Malone on March 11,2009 like she met with the stylists. Walton had no 

discussion with them about signing the new hire paperwork, except that she specifically told 

Riggins that Riggins had not been asked to sign the new hire paperwork, a fact admitted by 

Riggins at trial. (A.R. 202-206, 209) 

Certainly, Mr. Luborsky never required any Plaintiff to sign a non-competition provision. 

At most, Mr. Luborsky was part of a conference call about new hire paperwork in which "they" 

said that new hires had to sign new hire paperwork or they would be "voluntarily terminating" 

their employment, and another conference call in which he explained that Regional Managers 

and Area Supervisors were to exercise their discretion about requiring commissioned stylists to 

sign the non-competition provision. (A.R. 397-400, 408) This was confirmed by the Rule 

30(b)(7) deposition testimony of Walton (read into the record by Plaintiffs' counsel in Mr. 

Luborsky's Rule JO(b)(7) deposition aIld itltroduced i11to evidence at trial by Plaintiffs' counsel) 

and, in effect, confirmed in Shook's testimony - the only Plaintiff who even discussed the non
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competition provision with Walton. There is no evidence that Mr. Luborsky ever had a 

conversation about any particular employee or Plaintiff. 

The non-competition provision provided that, for a period of six months following 

employment with Premier Salons Beauty, the employee would not "render services to or for any 

person, finn, corporation or business, directly or indirectly, involved in the provision of hair 

salon services within a radius of seven (7) miles of your home salon(s) ...." (A.R. 250) 

Plaintiffs produced no evidence as to the wrreasonableness of this provision (which, in any event, 

some, and maybe all, were not required to sign). Plaintiffs generally testified that signing the 

new hire paperwork would have affected their livelihoods. This testimony focused on the 

combined effect of the non-competition and non-solicitation ofcustomers provisions. 

Carroll testified that "it would have affected me being able to get another job anywhere in 

town .... I couldn't have worked within a seven mile radius," and "that pretty well covers the 

area" in a small town like Parkersburg. (A.R. 168) Brown testified that the non-competition 

provision would have required him to work outside the seven mile radius for six months, out of 

town, maybe in Marietta, and most of "his" customers (that Regis and Premier Salons Beauty 

paid him to develop for them) "probably wouldn't have followed" him that far. (A.R. 181-82) 

Little did not testify about the non-competition provision specifically, only that she did not 

''think I would have been able to have kept them," referring to "her" customers (that Regis and 

Premier Salons Beauty had paid her to develop for them). (A.R. 224-25) Shook testified that 

she was not required to sign the non-competition provision. (A.R. 191) Riggins, a beauty 

advisor who did not meet with Walton on March 11, 2009 (except that Walton reminded Riggins 

that Riggins had not been asked to sign the new hire paperwork (A.R. 204, 209)) did 110t testify 

about any detrimental effect on her livelihood with respect to the non-competition provision. 

Malone, the other hourly-paid beauty advisor, testified that signing the non-competition 
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provision (that Walton had not asked her to sign either), in "this small area," would make it 

"kind of hard." (A.R.217) 

With respect to the non-solicitation of customers provision, the stylist Plaintiffs, the only 

Plaintiffs who met with Walton to discuss the new hire paperwork, generally complained that 

their livelihoods would be affected if they could not continue to service ''their'' customers. All of 

them were paid on a commission basis and had worked at the Vienna Mall store for some time. 

They were compensated for their work, and they were provided with space and equipment 

(unlike the way other salons operated (A.R. 229)), by Regis and, eventually, by Premier Salons 

Beauty. In effect, the stylists were compensated by the business entities for developing the 

customers of the business. Moreover, the non-solicitation of customers provision in the new hire 

paperwork simply provided that they would not, for a period of 12 months, solicit "any customer 

of Premier Salons [Beauty] to discontinue being a customer ... for any reason." (A.R. 251) 

In addition, Little testified that the other beauty salons in the Vienna Mall required 

employees to sign similar paperwork as a condition of their employment (A.R. 227-28), and Mr. 

Luborsky confirmed that Plaintiffs had non-competition agreements with Regis, before the 

acquisition by Premier Salons Beauty, which probably were similar to the new hire paperwork of 

Premier Salons Beauty. (A.R. 409) This is uncontradicted in the record. 

Plaintiffs further maintain that they refused to sign the new hire paperwork because it 

contained an arbitration provision, and their relatively consistent testimony was that signing the 

arbitration provision would interfere with their right to a trial by jury. (E.g., A.R. 170, 183, 192, 

202, 216-17, 225) There is no evidence in the record that any Plaintiff actually discussed this 

provision with Walton; Plaintiffs generally just refused to sign the new hire paperwork. 

Similarly, at trial, Plaintiffs did not identify any other problem with the arbitration provision 
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L I 

(A.R. 170, 183, 192, 202, 216-17, 225), which required that they and Premier Salons Beauty 

arbitrate all employment disputes between them. (A.R. 251) 

As to each of the stylists - Carroll, Brown, Shook and Little - who refused to sign the 

new hire paperwork, Regional Manager Walton advised them that they were "voluntarily 

terminating" their own employment by refusing to execute the necessary paperwork for new 

employees, at least that is what Walton testified was discussed on an earlier conference call. 

(A.R. 159-60) When each stylist refused to sign the new hire paperwork, Walton instructed him 

or her, in turn, to leave the store. (A.R. 168, 184, 193-94,226-27) None of them left the store. 

D. 	 The facts surrounding the call to the Vienna Police Department. 

Things in the Vienna Mall Store became "really weird," "confusing" and "chaotic." 

(A.R. 162-63, 184, 215) There were about five customers in the store. (A.R. 187) One of the 

customers was the boyfriend of Plaintiff Shook. (A.R. 191-92, 207-08) Another customer was 

very aggravated about the situation and could not get rung up to leave. (A.R. 186) Because of 

this confusing and chaotic situation, and because the stylists had failed and refused to leave the 

premises after they were instructed to leave (A.R. 171-72, 183-84, 192-93, 225-27), Walton 

contacted her supervisor, Shelby Michaelis. (A.R. 161-62) Ms. Michaelis advised Walton to call 

the local police, and Walton then called the Vienna Police Department. (A.R. 161-62) There is 

absolutely no evidence in the record that Mr. Luborsky had anything to do with the advice given 

to Walton about calling the local police. 

When police officers arrived at the store, they first had to sort out the employees from the 

customers. (E.g., A.R. 171-72, 193,206-07,227-28) Significantly, all ofthe Plaintiffs were still 

in lhe slure. J usl by way of example, Canoll testified that she was the first employee to speak 

with Regional Manager Walton, and she was still in the store talking with a customer when the 

local polic arrived. (A.R. 171-72) Shook testified that, after Walton told her to leave , she 
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actually "clocked in and proceeded to cut her 'boyfriend's hair,' and that she was not going to 

leave the store." (A.R. 192-93) The police officers advised Plaintiffs that Walton had told them 

that Plaintiffs had been terminated and that they had to leave the premises. (E.g., A.R. 171-72, 

193) The police officers then escorted Plaintiffs from the store. (A.R. 193-94) 

Plaintiffs' testimony about emotional distress and similar damages, generally, failed to 

distinguish between harm caused from being escorted from the premises by the police officers 

and harm caused by the termination of their employment. (E.g., A.R. 173, 194,212-13,217-18) 

Plaintiffs Brown and Little testified only about termination and the "manner" in which they were 

terminated, but not particularly about the local police. (A.R. 187, 230-31). Regardless of their 

specific testimony, the Circuit Court awarded damages to all Plaintiffs for "emotional distress, 

humiliation, embarrassment, and stress from being terminated . . ., from suffering the ignominy 

of being escorted from the store by police . . ., and from facing the uncertainty of being 

unemployed." (A.R. 275 (Judgment Order, Findings ~~ 51-57); A.R. 279 (Conclusions ~ 6» 

E. 	 The facts related to the wage payment claims. 

Plaintiffs claimed that they were not paid all wages due them within 72 hours of their 

terminations and that their final paychecks were untimely. Be that as it may, there is no evidence 

that Mr. Luborsky had any involvement with the issuance ofPlaintiffs' paychecks. 

F. 	 The facts concerning Mr. Luborsky's liability to Plaintiffs under their "piercing the 
corporate veil" theory. 

Plaintiffs want to identify their employer as Premier Salons, likely because their real 

employer, Premier Salons Beauty, went bankrupt and was dismissed from the case. We review 

the facts below with respect both to Premier Salons and Premier Salons Beauty, but it is critical 

that the Circuit Court's Judgment Order, as clarified in the Second Post-Trial Order, held that 

Mr. Luborsky's liability to Plaintiffs is based on "piercing the corporate veil" of Premier Salons. 
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Further, it is critical that Mr. Luborsky, through the introduction of his Rule 30(b )(7) deposition 

into evidence by Plaintiffs' counsel, was the only witness to testify on this entire subject. 

1. 	 Premier Salons Beauty, bankrupt and voluntarily dismissed from the case, 
was the only entity with any possible liability to Plaintiffs. 

Premier Salons Beauty was incorporated in January 2009. (A.R.406-08) It was formed 

for the purpose of purchasing Trade Secret, Inc. and, thus Trade Secret Beauty Stores, Inc., from 

Regis. (A.R. 406-08) 

Plaintiffs became employed by Premier Salons Beauty at the newly purchased Vienna 

Mall Store. (A.R. 406-08) When asked about the store, Mr. Luborsky testified as follows: 

Q: Are you familiar with the salon that's at issue in this litigation 
[that is located in Parkersburg at the Vienna Mall]? 

A: Yes 

Q: Do you know what company owned that salon? 

A: Well it was owned by Trade Secret Beauty Stores, Inc. which is 
a subsidiary of Trade Secret, Inc. which is a subsidiary of Premier 
Salons Beauty, Inc. 

Q: [D]id Premier Salons, Inc. own any of the companies in that 
chain of parent and subsidiaries that you just described? 

A: No. 

Q: Did Premier Salons, Inc. have any ownership interest in the 
salon in Parkersburg [at the Vienna Mall]? 

A: No. 

(A.R. 404-05) 

Premier Salons Beauty was owned by Premier Salons Beauty Canada, Inc., which was 

owned by the Luborsky Family Trust II ("LFT II"). (A.R. 356,413) Mr. Luborsky, along with 

his wife and children, are beneficiaries of LFT II. (A.R. 356-57) Mr. Luborsky is not the trustee 

ofLFT II. (A.R. 327, 359-60) 
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At its inception, Premier Salons Beauty was capitalized with a $30 million loan from 

Regis. (A.R. 373) Mr. Luborsky explained that Premier Salons Beauty "had assets, it had 

inventory in its stores, it had fixtures and equipment in its stores, it had computers in its stores, 

things like that, and a loan to Regis." (A.R. 374) 

Mr. Luborsky further explained that Premier Salons Beauty had three Vice-Presidents, 

Lee Rogers, Shelby Michaelis, and Denise Perez, as well as a Senior Vice-President of Human 

Resources, Bob Sanders. (A.R. 367) Mr. Luborsky was the President of Premier Salons Beauty. 

(A.R. 347) 

Premier Salons Beauty filed for bankruptcy in July 2010 (A.R. 370-71) and was 

dissolved upon the sale of its assets and the completion of the bankruptcy proceeding in January 

2011 (A.R. 335-36). Upon the dissolution of Premier Salons Beauty, Mr. Luborsky received no 

direct or indirect benefit from Premier Salons Beauty. (A.R. 353) 

None of these facts are controverted. They all came from the Rule 30(b)(7) deposition 

testimony given by Mr. Luborsky and introduced into evidence at trial by Plaintiffs' counsel. 

2. 	 Premier Salons has no ownership interest in Premier Salons Beauty or the 
Vienna Mall Store. 

Premier Salons is wholly-owned by PS Hold Co., which has three shareholders: 

Falconhead Capital (59.1%), Luborsky Family Trust I ("LFT I") (39%), and Capital Source 

Financing (1.9%). (A.R. 322, 323,325-26) 

The Board of Premier Salons consists of Mr. Luborsky and two directors appointed by 

Premier Salons' majority shareholder, Falconhead Capital. (A.R. 351-52) Mr. Luborsky has no 

ownership interest in Falconhead Capital. (A.R. 326) Mr. Luborsky has no ownership interest in 

Capital Source Financing. (A.R. 335) Mr. Luborsky is neither the trustee nor a beneficiary of 

LFT I. (A.R. 327, 329-31, 343) Mr. Luborsky is the President ofPremier Salons. (A.R. 367) 
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Premier Salons never employed Plaintiffs. (A.R. 405)4 Premier Salons did not own or 

operate the Vienna Mall Store where Plaintiffs worked prior to and at the time of the events that 

led to this lawsuit. (A.R. 405) Premier Salons does not appear in the corporate ownership chain 

of Premier Salons Beauty. (A.R. 405) 

Premier Salons Beauty and Premier Salons were headquartered in the same location. 

(A.R. 363-64) Prior to the bankruptcy of Premier Salons Beauty, they shared some back-office 

expenses, as is not uncommon, such as splitting rent and telephone systems. (A.R. 353-54) 

Premier Salons charged Premier Salons Beauty for the expenses incurred by Premier Salons 

Beauty. (A.R. 354) There was no diversion or transfer of assets the companies. (A.R.4l2) All 

of this is uncontradicted in the record, from the Rule 30(b)(7) deposition testimony of Mr. 

Luborksy, which Plaintiffs' counsel introduced into evidence at trial. (A.R. 232) 

III. SUMMARY OF ARGUMENT 

This Court should reverse the Circuit Court's Judgment Order and Second Post-Trial 

Order because the Circuit Court erred in (1) concluding that Plaintiffs were wrongfully 

discharged because they refused to sign new employee paperwork consisting of non-competition, 

non-solicitation of customers, and arbitration provisions (A.R. 814-15; (Assignments of Error 1

3)), (2) awarding emotional distress and similar damages to Plaintiffs allegedly suffered as a' 

result of being escorted from the premises by police officers when, after having been instructed 

to leave, they failed and refused to do so (A.R. 279-80; (Assignment of Error 4)), and (3) 

4 As noted earlier, Walton and Little, with no foundation whatsoever, testified that they were employed by 
Premier Salons and that Pl't!111it!1' Salulls was tht! purchast!r of thtl Vitlnna Mall Store. (A.R. 156-57, 162
64) That testimony cannot possibly be credited in light of Mr. Luborsky's Rule 30(b)(7) deposition 
testimony on behalf of Premier Salons Beauty and Premier Salons that was introduced into the trial record 
by Plaintiffs' counsel. It is hard to believe that Plaintiffs' counsel would have introduced Mr. Luborsky's 
entire Rule 30(b)(7) deposition testimony if this were the case. Be that as it may, we will analyze the 
Circuit Court's "piercing the corporate veil" theory with respect to Premier Salons. (Infra pp. 33-40) 

14 




concluding that Mr. Luborsky is personally liable to Plaintiffs (A.R. 819-27; (Assignment of 

Error 5». There is no basis in fact or law for these conclusions. 

First, the Circuit Court erroneously concluded that discharging a newly-hired individual 

from employment because he or she refused to sign a non-competition agreement violates a 

substantial public policy of West Virginia. (A.R. 300-01 (Conclusions 'if'if1-4» There is no 

substantial public policy disfavoring non-competition agreements or prohibiting employers from 

conditioning employment on them. Moreover, terminating a newly-hired individual for refusing 

to sign a non-competition agreement does not jeopardize any potential public policy against such 

agreements. 

Even assuming that discharging a newly-hired individual from employment because he or 

she refuses to sign a non-competition agreement would violate a substantial public policy, the 

Circuit Court erroneously concluded that all Plaintiffs were discharged from employment 

because they refused to sign a non-competition agreement. (A.R. 301 (Conclusions 'if 3» To 

prove a claim for wrongful discharge in violation of public policy, Plaintiffs were required to 

prove that their dismissal was motivated by conduct related to the alleged public policy. Not all 

Plaintiffs were required to sign the non-competition provision. These Plaintiffs could not 

possibly prove, and there is no such evidence in the record, that the decision to terminate their 

employment was motivated by their failure to sign the non-competition provision. 

Second, the Circuit Court erroneously concluded that discharging a newly-hired 

individual from employment because he or she refused to sign a non-solicitation of customers 

agreement violates a substantial public policy. (A.R. 300-01 (Conclusions 'if'if1-4» There is no 

substantial public policy disfavoring non-solicitation of customers agreements or prohibiting 

employers from conditioning employment on them. Moreover, terminating a newly-hired 
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individual for refusing to sign a non-solicitation of customers agreement does not jeopardize any 

potential public policy against such agreements. 

Even assuming that discharging a newly-hired individual from employment because he or 

she refuses to sign a non-solicitation of customers agreement would violate a substantial public 

policy, the Circuit Court erroneously allowed Plaintiffs to recover on this claim. (A.R. 301 

(Conclusions ~~ 3-5» Plaintiffs did not raise this issue in their Second Amended Complaint or 

move at trial to conform the pleadings to the evidence. In effect, the Circuit Court awarded 

Plaintiffs damages on an unasserted claim. 

Third, the Circuit Court erroneously concluded that terminating a newly-hired individual 

from employment because he or she refused to sign an arbitration agreement violates a 

substantial public policy. (A.R. 300-01 (Conclusions ~~ 1-4» There is no substantial public 

policy disfavoring arbitration agreements or prohibiting employers from conditioning 

employment on them. Moreover, terminating a newly-hired individual for refusing to sign an 

arbitration agreement does not jeopardize any potential public policy against such agreements. 

If any of these reasons for terminating Plaintiffs' employment was lawful, then the 

Circuit Court further erred in concluding that Plaintiffs were wrongfully discharged because they 

would have been terminated regardless of any alleged protected activity. 

Fourth, the Circuit Court found that "[e ]ach of the plaintiffs suffered emotional distress, 

humiliation, embarrassment, and stress from being terminated . . ., from suffering the ignominy 

of being escorted out of the store by the police, and from facing the insecurity of being 

unemployed." (A.R. 297 (Findin~ 51» The Circuit Court then concluded that Mr. Luborsky 

was liable to Plaintiffs "for their hWlliliation, embarrassment, anxiety and other fonus of 

emotional distress" in varying amounts. (A.R. 301-02 (Conclusion ~ 6» The Circuit Court 

erroneously failed to segregate (1) the damages related to the termination of their employment 
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from (2) the damages related to "the ignominy of being escorted out of the store by the police." 

(A.R. 297, 301-02) Plaintiffs simply cannot recover for harm associated with police officers 

escorting them from the premises because such damages can lie only where there is wrongful 

conduct. It was not unlawful to have police officers escort Plaintiffs from the premises when, 

after having been instructed to leave, they failed and refused to do so. 

Finally, the Circuit Court relied on the theory of piercing the corporate veil to impose 

liability on Mr. Luborsky. (A.R. 298-300 (Findings ~~ 58-73); A.R. 302-04 (Conclusions ~~ 10

20» In its Second Post-Trial Order, the Circuit Court concluded that Plaintiffs could pierce the 

corporate veil of Premier Salons to impose personal liability on Mr. Luborksy. There is no basis 

in fact or law to disregard the corporate form of Premier Salons (or Premier Salons Beauty) to 

hold Mr. Luborksy personally liable to Plaintiffs on any of their claims. 

Besides piercing the corporate veil, there is no other basis for imposing personal liability 

on Mr. Luborksy. There is no evidence in the record that Mr. Luborsky discharged or made the 

decision to discharge any Plaintiff from employment, called or made the decision to call the local 

police to remove Plaintiffs from the store, or had any involvement in the late payment of wages. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Mr. Luborsky respectfully requests that this Court grant oral argument under Rules 

19(a)(I), (3) and (4). W.Va. R. App. P. 19. Rule 19 provides for oral argument when cases 

involve "assignments of error in the application of settled law," and in "cases claiming 

insufficient evidence or a result against the weight of the evidence." W.Va. R. App. P. 19(a)(1), 

(3). All five Assignments of Error turn on the sufficiency or weight of the evidence and whether 

evidence supp0l1s findings of fact atld cOllclusiollS of law made by the Circuit Court. All five 

Assignments of Error relate to the application of settled law in West Virginia: specifically, the 

application of wrongful discharge law, the law of damages, and the law of piercing the corporate 
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veil to the facts of this case. Further, Rule 19 provides for oral argument in "cases involving a 

narrow issue of law." W.Va. R. App. P. 19(a)(4). All five Assignments of Error involve the 

narrow legal issues just referenced above. 

v. ARGUMENT 

A. Jurisdiction. 

An order denying a motion to alter or amend a judgment is a final, appealable order. 

Corp. ofHarpers Ferry v. Taylor, 227 W.Va. 501,504, 711 S.E.2d 571, 574 (2011); Richardson 

v. Kennedy, 197 W.Va. 326, 330, 475 S.E.2d 418, 422 (1996). Likewise, an order denying a 

motion for a new trial is a final, appealable order. Browning v. Hickman, 235 W.Va. 640,644, 

776 S.E.2d 142, 146 (2015). This appeal is proper because Mr. Luborsky appeals from the 

Circuit Court's Second Post-Trial Order that denied his Post-Trial Motion. (A.R.807-27) 

B. Standard of Review. 

The "standard of review applicable to an appeal from a motion to alter or amend a 

judgment, made pursuant to W.Va. R. Civ. P. 59(e), is the same standard that would apply to the 

underlying judgment upon which the motion is based." Wickland v. Am. Travellers Life Ins. Co., 

SyI. Pt. 1,240 W.Va. 430, 513 S.E.2d 657 (1998). This "Court reviews the circuit court's final 

order and ultimate disposition under an abuse of discretion standard. [This Court reviews] 

challenges to fmdings of fact under a clearly erroneous standard; conclusions of law are 

reviewed de novo." Haines v. Kimble, SyI. Pt. 1,221 W.Va. 266, 654 S.E.2d 588 (2007); see also 

Hammer v. Hammer, No. 12-1476, 2013 WL 5788568, at *3 (W.Va. Oct. 28, 2013). 

"[O]stensible findings of fact, which entail the application of law or constitute legal judgments 

which tratlSCel1d ordinary factual determinations, must be reviewed de novo." State ex rei. 

Cooper v. Caperton, Syi. Pt. 1, 196 W.Va. 208,470 S.E.2d 162 (1996). 
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"[T]he standard for appellate review of a circuit court's decision whether to grant a Rule 

59 motion for a new trial is an abuse of discretion. When the circuit court's ruling hinges on its 

view of the law, however, its decision is subject to de novo review." Tennant v. Marion Health 

Care Found, Inc., 194 W.Va. 97, 109 n.11, 459 S.E.2d 374, 386 n.ll (1995) (citing Munn v. 

Algee, 924 F.2d 568, 575 (5th Cir. 1991». 

C. 	 The Circuit Court erred in concluding that Plaintiffs were wrongfully discharged 
for refusing to agree to the non-competition, non-solicitation of customers, and 
arbitration provisions. 

Plaintiffs argued that their terminations violated public policies against the use of non

competition, non-solicitation of customers, and arbitration provisions. (A.R. 62) The elements 

ofwrongful discharge are: 

(1) [Whether a] clear public policy existed and was manifested in 
a state or federal constitution, statute or administrative regulation, 
or in the common law (the clarity element); 

(2) [Whether d]ismissing employees under circumstances like 
those involved in the plaintiff's dismissal would jeopardize the 
public policy (the jeopardy elements); 

(3) [Whether t]he plaintiff's dismissal was motivated by conduct 
related to the public policy (the causation element); and 

(4) [Whether t]he employer lacked overriding legitimate business 
justification for the dismissal (overriding justification element). 

Feliciano v 7-Eleven, Inc., 210 W.Va. 740, 745, 559 S.E.2d 713, 723 (2001). 

"The burden is on the plaintiff to establish the existence of a substantial public policy." 

Roth v. DeFelice Care, Inc., 226 W.Va. 214, 221, 700 S.E.2d 183, 190 (2010) (citing Page v. 

Columbia Natural Res., Syl. Pt. 8, 198 W.Va. 378,480 S.E.2d 812 (1996». In Swears v. R.M 

Roach & Sons, Inc., tllls Court explained that, ~~to be substa.11tial, a public policy must not just be 

recognizable as such but must be so widely regarded as to be evident to employers and 

employees alike." 225 W.Va. 699, 704, 696 S.E.2d 1, 6 (2010) (quoting Feliciano, 210 W.Va. at 
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745, 559 S.E.2d at 722). "'Inherent in the term, 'substantial public policy' is the concept that the 

policy will provide specific guidance to a reasonable person." Id. at 704, 696 S.E.2d at 6 

(quoting Birthisel v. Tri-Cities Health Servs. Corp., Syl. Pt. 3, 188 W.Va. 371,424 S.E.2d 606 

(1992)). 

It has been noted that "[o]ur retaliatory discharge cases are 
generally based on a public policy articulated by the legislature." 
Shell v. Metropolitan Life Insurance Co., 183 W.Va. 407,413,396 
S.E.2d 174, 180 (1990) (internal citations are omitted). Therefore, 
courts are to "proceed cautiously if called upon to declare public 
policy absent some prior legislative or judicial expression on the 
subject." Tiernan v. Charleston Area Med. Ctr., Inc., 203 W.Va. 
135, 141, 505 S.E.2d 578, 584 (1998) (internal citations omitted). . 
.. [C]ourts are to "exercise restraint" when using such power." Id., 
283 W.Va. at 141, 506 S.E.2d at 584. See also Shell, 183 W.Va. at 
413, 396 S.E.2d at 180. . .. "It is only when a given policy is so 
obviously for or against the public health, safety, morals or welfare 
that there is a virtual unanimity of opinion in regard to it, that a 
court may constitute itself the voice of the community so 
declaring." Tiernan,203 W.Va. at 141,506 S.E.2d at 584 (internal 
citations omitted). 

Id. at 704-05, 696 S.E.2d at 6-7. 

1. 	 The Circuit Court erred in concluding that the Plaintiffs were wrongfully 
discharged for refusing to sign the non-competition and non-solicitation of 
customers provisions. 

a. 	 All Plaintiffs' claims for wrongful discharge based on their refusals 
to sign the non-competition and non-solicitation of customers 
provisions fail as a matter of law. 

Plaintiffs' claim that they were wrongfully discharged for refusing to sign the non

competition and non-solicitation of customers provisions fail, as a matter of law, because 

refusing to agree to these provisions does not implicate a substantial public policy and the 

termination of an employee for the refusal does not jeopardize any public policy against 

unreasonable non-competition or non-solicitation agreements. Although this Court has never 

had the opportunity to decide the issue, the Supreme Courts of Vermont, Wisconsin, and New 

20 




.. " 

Jersey have all held that the termination of an employee for refusing to sign non-competition or 

non-solicitation agreements does not give rise to a cause of action for wrongful discharge.5 

Madden v. Omega Optical, Inc., 165 Vt. 306, 683 A.2d 386 (1996); Tatge v. Chambers & Owen, 

Inc., 219 Wis. 2d 99, 579 N.W.2d 217 (1998); Maw v. Advanced Clinical Commc'ns, Inc., 179 

N.J. 439, 846 A.2d 604 (2004).6 

In Madden, plaintiffs were fired because they refused to sign a confidentiality, non

disclosure, and non-competition agreement. 165 Vt. at 308-09, 683 A.2d at 388. They argued 

that their termination for refusing to sign the non-competition agreement constituted a wrongful 

discharge in violation of public policy. Id at 313, 683 A.2d at 391. The Supreme Court of 

Vermont held, "regardless of whether the Agreement was enforceable, plaintiffs' termination for 

refusing to sign it did not violate public policy." Id The court reasoned that, "[i]f the 

Agreement is unenforceable, plaintiffs took no risk by signing it because they could later 

challenge the Agreement when defendant sought to enforce it." Id at 314, 683 A.2d at 391. 

5 Only California courts have recognized similar claims. D'Sa v. Playhut, Inc., 85 Cal.AppAth 927, 102 
Cal. Rptr. 2d 495 (2000); Walia v. Aetna, Inc., 93 Cal. App. 4th 1213, 113 Cal. Rptr. 2d 737 (2001), op. 
superseded by 41 P.3d 548, 117 Cal. Rptr. 2d 541 (2002); Thompson v. Impaxx, Inc., 113 Cal. App. 4th 
1425, 7 Cal. Rptr. 3d 427 (2003). These lawsuits were brought under California's broad public policy 
exception to at-will employment and based on a statute which strictly prohibits non-competition 
agreements. Cal. Bus. & Prof. Code § 16600 ("Except as provided in this chapter, every contract by 
which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that 
extent void."); see also In re Gault S. Bay Litig., No. C 07-04659 JW, 2008 WL 4065843, at *4 (N.D. 
Cal. Aug. 27, 2008) ("Section 16600 may not be interpreted under a 'rule of reasonableness' or 'narrow 
restraint' standard; its prohibition is strict."). 

6 In addition to these opinions, the Supreme Court of Oregon, multiple federal courts, and one state trial 
court have reached the same conclusion. Dymock v. Norwest Safety Protective Equip. for Oregon Indus., 
Inc., 334 Or. 55,45 P.3d 114 (2002); O'Regan v. Arbitration Forums, Inc., 121 F.3d 1060, 1064 (7th Cir. 
1997) (holding, under Illinois law, no public policy violation for employer to discharge plaintiff for 
refusing to sign non-competition agreement because plaintiff's refusal implicated only private interests in 
her job, not health, safety, or public policy issues); Vaske v. DuCharme, McMillen & Assocs., Inc., 757 F. 
Supp. 1158, 1163 (D. Colo. 1990) (applying Colorado law); Stewart v. Cendant Mobility Servs. Corp., 
No. CV000337994S, 2002 WL 442385 (Conn. Super. Ct. Feb. 21, 2002) (concluding that refusal to sign 
a non-competition agreement was not sufficient to permit an action by an at-will employee for wrongful 
termination, because non-competition agreements do not violate public policy). 
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Further, assuming the agreement was enforceable, plaintiffs' refusal to sign the agreement 

"because of its potential impact on their careers" fell outside the public policy exception to the 

at-will doctrine because plaintiffs were "protecting a 'private or proprietary' interest." Id. 

(quoting Wagenseller v. Scottsdale Mem'l Hosp., 147 Ariz. 370, 379, 710 P.2d 1025, 1034 

(1985)). 

In Tatge, plaintiff was fIred because he refused to sign a non-disclosure and non-compete 

agreement. 219 Wis. 2d at 103, 579 N.W.2d at 219. He argued that the agreement was unlawful 

under a Wisconsin statute prohibiting unreasonable restraint of trade and therefore his refusal to 

sign was protected under the public policy exception to the at-will doctrine. Id. at 110, 579 

N.W.2d at 222. The Supreme Court of Wisconsin disagreed, and held that the statute's 

expression of policy was to render the agreement void and unenforceable, not to protect 

employees against retaliatory discharge. Id. at 115, 579 N.W.2d at 223. The court reasoned 

further that, even assuming there was a public policy against these agreements, the termination of 

an employee for refusing to agree to an unenforceable non-competition agreement does not 

jeopardize the public policy because the employee was not put at any risk by signing a void 

agreement. Id. at 122-23, 579 N.W.2d at 227. 

In Maw, plaintiff "was terminated for refusing to execute an employment agreement 

containing a do-not-compete.provision." 179 N.J. at 443,846 A.2d at 607. Plaintiff argued that 

the employer wrongfully discharged her "because she refused to sign an employment agreement 

that she perceived to be contrary to public policy." Id. The Supreme Court of New Jersey held 

"that plaintiffs private dispute over the terms of the do-not-compete provision in her 

employment agreement [did] not implicate violation of a clear mandatc of public policy." Id. at 

448, 846 A.2d at 609. The court explained that "plaintiffs true dispute was over the 

reasonableness of the terms of the noncompete agreement, an argument she was free to make if 
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and when her employer tried to prevent her from working at another company." Id. at 446, 846 

A.2d at 608. Regardless of the private nature of the dispute, the court concluded that New 

Jersey's "public policy respecting noncompete agreements is not set forth in a clear mandate, and 

does not concern[] the public health, safety or welfare" because non-compete agreements are not 

illegal per se. Id. at 446-47, 846 A.2d at 608-09 (quotation omitted). Recognizing that "non

compete agreements are a common part of commercial employment," the court refused to accept 

"that employers, in large numbers, are engaging in a practice that is 'indisputably dangerous to 

the public health, safety or welfare'" by requiring employees to sign non-competition agreements 

as a condition of employment. Id. at 447-48, 846 A.2d at 609 (quoting Dzwonar v. McDevitt, 

177 N.J. 451,464,828 A.2d 893,901 (2003». 

In this case, the Circuit Court concluded that Plaintiffs were wrongfully discharged in 

violation of public policy for refusing to sign the non-competition and non-solicitation provisions 

because this Court has recognized that public policy favors free employment opportunities and 

disfavors unreasonable restraints on them. CA.R. 278.) The Circuit Court relied on policies 

embodied in judicial opinions, not any constitutional or legislative enactment and, accordingly, it 

was required to "proceed cautiously ... to declare public policy ...." Tiernan v. Charleston 

Area Med. Ctr., Inc., 203 W.Va. 135, 141, 505 S.E.2d 578, 584 (1998). There is no public 

policy prohibiting non-competition or non-solicitation agreements. See Reddy v. Cnty. Health 

Found. of Man, 171 W.Va. 368, 372, 298 S.E.2d 906, 910 (1982) ("[T]here are situations in 

which enforceable restrictive covenants are essential to an effective marketplace, not inimical to 

one."). Further, there is no substantial public policy against tenninating employees who refuse 

to agree to a non-competition or non-solicitation agreement. Plaintiffs' concerns with these 

provisions only implicate their own proprietary interests (A.R. 168, 181-82, 217, 224-25), not 

any policy "so obviously for or against the public health, safety, morals or welfare that there is a 
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virtual unanimity of opinion in regard to [them.]" Swears, 225 W.Va. at 704-05, 696 S.E.2d at 

6-7. Essentially, the Circuit Court noted that there is a public policy against unreasonable non

competition and non-solicitation of customers agreements (A.R. 278-79) but did not identify why 

Plaintiffs' refusal to sign the non-competition and non-solicitation of customers provisions 

violates this public policy. Accordingly, terminating Plaintiffs for refusing to sign the non

competition or non-solicitation of customers provisions does not implicate any substantial public 

policy. 

Moreover, assuming for the sake of argument that the non-competition or non-solicitation 

provisions are unreasonable (and they are not), West Virginia public policy favors free 

employment opportunities and disfavors unreasonable restraints by voiding or rewriting 

unreasonable agreements, not prohibiting employers from conditioning employment on them. 

Reddy, 171 W.Va. at 377, 298 S.E.2d at 914-15. Any general public policy favoring free 

employment opportunities and disfavoring unreasonable restraints on them is not jeopardized 

when an employer terminates an employee for refusing to agree to a non-competition Or non

solicitation agreement the employee considers unreasonable. As Madden, Tatge, and Maw 

illustrate, terminating Plaintiffs for refusing to sign non-competition or non-solicitation of 

customers provisions they perceived are unreasonable does not threaten any public policy against 

unreasonable restrictive covenants. Madden, 165 Vt. at 314, 683 A.2d at 391; Tatge, 219 Wis. 

2d at 122-23,579 N.W.2d at 227; Maw, 179 N.J. at 446,846 A.2d at 608. If Plaintiffs agreed to 

the provisions, later ended their employment, and Premier Salons Beauty had sought to enforce 

the agreements, they could have challenged the agreements as unreasonable. Reddy, 171 W.Va. 

at 377, 298 S.E.2d at 914-15. 

Finally, Plaintiffs seemed to argue, and the Circuit Court agreed, that they were 

wrongfully discharged because they refused to sign unenforceable non-competition and non
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solicitation agreements. (A.R. 62, 278-79, 816) The above-cited opinions determined that the 

enforceability of a non-compete or non-solicitation of customers agreement is irrelevant in this 

context. Madden, 165 Vt. at 314,683 A.2d at 391; Tatge, 219 Wis. 2d at 122-23,579 N.W.2d at 

227; Maw, 179 N.J. at 446, 846 A.2d at 608. Nonetheless, even assuming the enforceability of 

the non-competition and non-solicitation of customers provisions is relevant, the provisions here 

were enforceable. 

"An inherently reasonable restrictive covenant is presumptively enforceable in its 

entirety upon a showing by the employer that he has interests requiring protection from the 

employee." Reddy, Syl. Pt. 3, 171 W.Va. 368, 298 S.E.2d 906. The provision explains that it is 

necessary because the employee may develop a personal relationship with clients, which are 

clients of the business. (A.R. 250) It further notes that employees are exposed to confidential 

information, "including client lists, marketing, [and] sales," as part of their employment. (A.R. 

250) To protect these interests, the non-competition provision would have prohibited Plaintiffs 

from competing with Premier Salons Beauty within seven miles of the Vienna Mall Store for six 

months following the end of their employment. CA.R. 250) This is common in the industry. 

(A.R. 409-10 ("Every person who worked in the Regis Stores, I think they had Regis non

competes which ... I believe were similar to ours."); A.R. 229 ("[T]he other hair places in the 

mall would have also been ones in which [Plaintiffs] would have been required to sign similar 

paperwork. ") 

The non-solicitation of customers provision is also reasonable. The provision explains 

Premier Salons Beauty "is in the business of providing Salon and Beauty services to its 

customers~ and that its customers are one of the most vah.lable assets of its business." (A.R.. ~!ll' 

The stylist Plaintiffs, who were commissioned employees, complained that the provision would 

prohibit them contacting customers that they had built up over years of work. Any such 
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customer base, however, would have been "built," at least in part, while working at Regis and 

being paid by Regis (and being provided with space and equipment by Regis, unlike other salons 

(A.R. 225)). The stylist Plaintiffs had worked for Regis for several years. Premier Salons 

Beauty purchased the stores from Regis and was continuing to pay them commissions and 

provide them with space and equipment. This "clientele" was the "clientele" of Regis and 

became the "clientele" of Premier Salons Beauty. Moreover, the non-stylist Plaintiffs would also 

have had customer contact or information about customers. To protect against unfair 

competition because of such contact, the non-solicitation of customers provision only prohibited 

Plaintiffs from soliciting Premier Salons Beauty's customers for 12 months following the end of 

their employment. (A.R.251) 

Accordingly, the Circuit Court erred in finding and concluding that Plaintiffs were 

wrongfully discharged for refusing to sign the non-competition and non-solicitation of customers 

provisions because the termination does not implicate a substantial public policy or jeopardize 

any policy against unreasonable restrictive covenants. 

b. 	 There is no evidence that Plaintiffs' terminations were motivated by 
their refusal to sign the non-competition provision. 

The Circuit Court further erred in finding and concluding that Plaintiffs were wrongfully 

discharged for refusing to sign the non-competition provision. (A.R. 814-15) To establish a 

claim for wrongful discharge, each Plaintiff was required to prove that his or her dismissal was 

based on conduct related to the public policy. Feliciano, 210 W.Va. at 745, 559 S.E.2d at 723. 

When the four stylist Plaintiffs - Carroll, Brown, Little, and Shook - told Walton they were not 

going to sign the new hire paperwork, Walton told them that they were "voluntarily terminating" 

their employment and that they had to leave the premises. (E.g., A.R. 159-60, 192) Mr. 

Luborsky testified, in his Rule 30(b)(7) deposition that was introduced into evidence at trial by 
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Plaintiffs' counsel, that Regional Directors and Area Managers were told that they were to use 

their discretion as to whether commissioned stylists needed to sign the non-competition 

provision, and Walton's Rule 30(b)(7) deposition testimony (read into the record by Plaintiffs' 

counsel during Mr. Luborsky's Rule 30(b)(7) and introduced into evidence by Plaintiffs' counsel 

at trial) confirms this fact. (A.R. 396-97,400,408) Lest there be any question, Shook testified 

that Walton specifically told Shook, a commissioned stylist, that Shook did not have to sign the 

non-competition provision. CA.R. 192-93) The other stylists did not deny that Walton told them 

this. They just refused to sign the new-hire paperwork. None of them even discussed the non

competition provision with Walton. 

Moreover, the beauty advisors - Plaintiffs Riggins and Malone - were not told anything 

about signing the non-competition provision Cor anything else in the new-hire paperwork) by 

Walton. Because of the "chaos" and "confusion" caused by the stylist Plaintiffs, Walton was 

never afforded the opportunity to speak with them, except that Walton had a short exchange with 

Riggins in which Walton reminded Riggins that Riggins had not been asked to sign the new-hire 

paperwork, which Riggins admitted at trial. CA.R. 204) 

Based on this record, it is impossible to determine that all six Plaintiffs were terminated 

because they refused to sign the non-competition provision in the new hire paperwork. In fact, it 

may be impossible on this record to determine that any of the six Plaintiffs were terminated for 

refusing to sign the non-competition provision. 

c. 	 Plaintiffs failed to allege or prove that their terminations were 
motivated by their refusal to sign the non-solicitation of customers 
provision. 

As explai11ed above, the Circuit Court erred in concluding that Plaintiffs were wrongfully 

discharged for refusing to sign the non-solicitation provision because Plaintiffs' terminations did 

not implicate any substantial public policy. Even assuming that terminating Plaintiffs for 
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refusing to sign the non-solicitation of customers provision does implicate a substantial public 

policy, Plaintiffs failed to prove that their terminations were motivated by their refusal to sign. 

Plaintiffs generally testified that the non-solicitation of customers provision was a concern to 

them and a basis for their refusal to execute the new hire paperwork (even though the two beauty 

advisors were not asked to sign anything and were not paid on a commission basis). In fact, 

nearly all of their concerns about any potential interference with their "livelihoods" dealt with 

their inability to service "their" customers (not the non-competition provision discussed above). 

Their Second Amended Complaint does not raise, in any respect, a claim that the non

solicitation of customers provision violates a "substantial public policy of West Virginia," and 

they did not seek to amend their Second Amended Complaint to conform to the evidence at trial. 

Paragraph 33 of their Second Amended Complaint alleges that the requirement of having 

to sign the new-hire paperwork "violated several substantial public policies of West Virginia," 

specifically, the "confidentiality policy," the "noncompete agreement" and the "arbitration 

agreemen1." (A.R. 62) The EMPLOYEE POLICIES AND AGREEMENTS that are contained 

in the new hire paperwork (A.R. 246-51) contain a ''NON-COMPETE AGREEMENT," (A.R. 

250) a "NON-SOLICITATION OF EMPLOYEES" agreement (A.R. 251), a ''NON

SOLICITATION OF CUSTOMERS" agreement (A.R. 251), a "CONFIDENTIALITY 

POLICY" (A.R. 248) and an "ARBITRATION ~GREEMENT" (A.R. 251). 

Nowhere in the Second Amended COrriplaint is there any reference to a "non-solicitation 

of customers agreement" (A.R. 62), something that is clearly separate and apart from the "NON

COMPETE AGREEMENT" in the new-hire paperwork. (A.R. 250-51.) This Court has 

aeknowledged the differences behveen a non-eompetition agreement and a non solieitation of 

customers agreement by noting that, in most respects, a non-solicitation of customers provision 

is "less restrictive" than a non-competition provision. Wood v. Acardia of W Va., Inc., 217 
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W.Va. 406,618 S.E. 2d 415 (2005). Because Plaintiffs did not allege in their Second Amended 

Complaint that they were wrongfully discharged for refusing to sign the non-solicitation of 

customers provision, they cannot recover on this theory. See Riley v. Jarvis, Syl. Pt. 3,43 W.Va. 

43, 26 S.E. 366 (1896). Accordingly, the Circuit Court erred when it allowed Plaintiffs to 

recover on such a claim. (A.R. 815-16) 

Even assuming that Plaintiffs had alleged this claim, there is no evidence in the record 

that each of the Plaintiffs' terminations was based on a refusal to sign this provision. Again, 

Riggins and. Malone, the beauty advisors, never even met with Walton on March 11, 2009 

because of the "confusion" and "chaos" at the store caused by the other Plaintiffs, and they had 

no conversation with Walton about signing the non-solicitation of customers provision (except 

that Riggins was reminded by Walton that Riggins had not been asked to sign anything (A.R. 

204)). Furthermore, they were not commissioned stylists whose alleged "livelihood" was in any 

way related to or dependent upon a particular clientele. They were hourly paid and did things 

like helping customers who came into the store, booking appointments, checking signage about 

sales, checking stock and cleaning. (A.R. 202-03) These are skills that are wholly unrelated to 

"clientele" and would not be adversely affected by the non-s.olicitation of customers provision 

(or the non-competition provision). This is not to say that the beauty advisors did not have 

customer contact or information about customers, just that their employment and compensation 

would not have been negatively affected signing these provisions. Accordingly, the Circuit 

Court erred in finding that Plaintiffs were wrongfully discharged for refusing to sign the non

solicitation of customers provision. 
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2. 	 The Circuit Court erred in concluding that Plaintiffs were wrongfully 
discharged for refusing to sign the arbitration provision. 

Plaintiffs also claimed that they were wrongfully discharged because they were 

terminated for refusing to sign the arbitration provision in the new hire paperwork. Although 

this Court has never had the opportunity to decide the issue, there is persuasive authority that the 

termination of an employee for refusing to sign an arbitration agreement does not give rise to a 

cause of action for wrongful discharge. Lagatree v. Luce, Forward, Hamilton & Scripps, 74 Cal. 

App.4th 1105, 88 Cal. Rptr. 2d 664 (1999); see also Beach v. Burns Int'l Sec. Servs., 406 Pa. 

Super. 160, 166,593 A.2d 1285, 1288 (1991).7 

In Lagatree, plaintiff refused to sign arbitration agreements with two of his former 

employers. 74 Cal. App. 4th at 1109-10, 88 Cal. Rptr. 2d at 667-68. Both employers terminated 

his employment because he refused to sign the arbitration agreements. Id. Plaintiff sued, 

arguing that the employers terminated him in violation of public policy because he refused to 

waive his constitutional right to a jury trial. Id. at 1110, 88 Cal. Rptr. 2d at 668. The Court of 

Appeals of California held that the trial court's decision to sustain the employers' demurrer was 

correct because plaintiff did not identify a substantial public policy - his right to a jury trial was 

subject to waiver and public policy actually encourages arbitration agreements. Id. at 1116, 88 

Cal. Rptr. 2d at 672. The court reasoned that, because plaintiff's right to a jury trial could be 

waived, his claim did not implicate a "substantial public policy." Id. at 1112, 88 Cal. Rptr. 2d at 

669-70. Public policy encourages arbitration, and cases "uniformly agree that a compulsory 

7 In addition to these opinions, other courts have recognized that the tennination of an employee for 
refusing to sign an arbitration agreement does not give rise to a cause of action for wrongful discharge. 
Sprowls v. Oakwood Mobile Homes, Inc., No. CIV.A. 399CV756H, 2000 WL 33975578, at *3 (W.D. Ky. 
May 12, 2000) ("This Court does not dispute that, if Plaintiff had been tenninated for refusing to sign an 
arbitration agreement, she would not have been able to recover against Oakwood for wrongful 
discharge."); Corl v. Thomas & King, No. 05AP-1128, 2006 WL 1629740, at, 22 (Oh. Ct. App. June 13, 
2006) ("Had plaintiff not accepted the [arbitration agreement], Applebee's was free to tenninate 
plaintiff's employment. Similarly, if plaintiff disagreed with any documents she signed, she was free to 
look elsewhere for employment."). 
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predispute arbitration agreement is not rendered unenforceable just because it is required as a 

condition of employment or offered on a 'take it or leave it' basis." Id. at 1127, 88 Cal. Rptr. 2d 

at 680; see also Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991). 

In Beach, plaintiff was terminated because he refused to sign a waiver of jury trial form 

as part of the employer's orientation materials. 406 Pa. Super. at 162, 593 A.2d at 1286. 

Plaintiff sued, arguing that termination for refusing to sign the jury waiver violated public policy. 

Id at 165,593 A.2d at 1287. The Superior Court of Pennsylvania concluded that the termination 

did not violate any public policy because, "[i]f the parties are free to completely waive their right 

to a trial in favor of arbitration, then surely they must be allowed to waive only the right of a trial 

by jury in favor of an expedited and less costly proceeding before a judge." Id at 166, 593 A.2d 

at 1288. 

The above decisions accord with West Virginia law, and this Court similarly should hold 

that Plaintiffs' claim of wrongful discharge for refusing to agree to the arbitration provision fails 

as a matter of law. Although W.Va. Const. 3, § 13 guarantees the right to a jury trial in civil 

cases, that right may be knowingly and voluntarily waived by contract. State ex reI. Dunlap v. 

Berger, 211 W.Va. 549,561 n.7, 567 S.E.2d 265,277 n.7 (2002). Indeed, the right to a jury trial 

may be waived if a plaintiff merely fails to properly demand a jury. W Va. Dep't ofHealth & 

Human Res. Employees Fed. Credit Union v. Tennant, 215 W.Va. 387,393,599 S.E.2d 810, 816 

(2004); see also W.Va. R. Civ. P. 38(b). 

Moreover, the law favors arbitration of disputes under the Federal Arbitration Act, 9 

U.S.C. § 1 et seq., and no West Virginia public policy can provide otherwise. See Credit 

Acceptance Corp. v. Front, 231 W.Vn. 518, 530-31, 745 S.E.2d 556, 568-69 (2013); J..larmet 

Health Care Ctr., v Brown, 132 S.Ct. 1201, 1202 (2012) (per curiam). This Court recently 

recognized that "[b loth federal and state laws reflect a strong public policy recognizing 
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arbitration as an expeditious and relatively inexpensive forum for dispute resolution." Parsons v. 

Halliburton Energy Servs., Inc., No. 14-1288, 2016 WL 1564376, at *6 (W.Va. Apr. 11,2016) 

(citing W.Va. Code § 55-10-2). Requiring an individual to sign an arbitration provision as a 

condition of employment cannot possibly support a wrongful discharge claim under state law. 

Williams v. Parkell Prods., Inc., 91 F. App'x 707, 708 (2d Cir. 2003) ("It is well-settled ... that 

conditioning employment on the acceptance of an agreement to arbitrate disputes ... is not itself 

unlawfully coercive."). Accordingly, the Circuit Court erred when it concluded that Plaintiffs 

were wrongfully discharged for refusing to sign the arbitration provision. 

3. 	 If any Plaintiff was terminated for a lawful reason, he or she was not 
"wrongfully discharged." 

Under Plaintiffs' theory, they were required to sign various provisions in the new-hire 

paperwork, and they would not, under any circumstances, sign the non-competition, non

solicitation of customers, and arbitration provisions. If Premier Salons Beauty (or Premier 

Salons) was justified in terminating their employment for refusing to sign any of these 

provisions, there can be no liability. Under part four ofthis Court's decision in Feliciano, when 

the employer has an "overriding legitimate business justification for the dismissal," even when 

"[t]he plaintiffs dismissal was motivated by conduct related to the [substantial] public policy [of 

West Virginia]," the discharge is not wrongful. 210 W.Va. at 745,559 S.E.2d at 723. Moreover, 

this Court repeatedly has recognized that an employer may defeat a claim for wrongful discharge 

if the employer can show that the employee would have been discharged even in the absence of 

the protected conduct. McLung v. Marion Cnty. Comm 'n, Syl. Pt. 3, 178 W.Va. 444, 360 S.E.2d 

221 (1987); Rowe v. Charleston Area Med. Ctr., Inc., 189 W.Va. 145, 150,428 S.E.2d 773, 778 

(1993) ("[The employer] proved that it would have discharged [plaintiff] for her patient neglect 

even ifthere had been complaints about patient care or abuse lodged by her."). 
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Under Plaintiffs' collective theory, they would have been tenninated if they refused to 

sign any of the provisions of the new-hire paperwork they were required to sign. If the refusal to 

sign either the non-competition, the non-solicitation of customers, or the arbitration provision 

does not to violate a substantial public policy, then Plaintiffs' claims fail for the same reason. 

D. 	 The Circuit Court erred when it awarded Plaintiffs damages because Walton called 
the Vienna Police Department. 

Regardless of whether these tenninations were wrongful, the act of calling the local 

police, under the circumstances confronted by Walton, was not unlawful. Walton called the 

Vienna Police Department after Plaintiffs had, for quite some time, failed and refused to leave 

the premises after having been instructed to do so. There is no legal basis for Plaintiffs to 

recover damages related to calling of the police and having Plaintiffs escorted from the Vienna 

Mall Store. They created a "really weird," "confusing" and "chaotic" atmosphere in the store, in 

the presence of customers. Walton reasonably responded by calling the police to escort Plaintiffs 

from the store. The Circuit Court failed entirely to differentiate between alleged emotional 

distress and sinlilar damages from the tennination of employment and alleged emotional distress 

and similar damages from being escorted from the premises by the police officers. That was a 

clear error of law. 

E. 	 The Circuit Court erred in finding and concluding that Mr. Luborsky should be 
personally liable to Plaintiffs on any claims. 

Plaintiffs sought to add Mr. Luborsky as a defendant in the case (after Premier Salons 

Beauty, their real employer, filed for bankruptcy) under a "piercing the corporate veil" theory. 

(A.R. 29-49) That "piercing the corporate veil" theory - with respect to Premier Salons, not 

Premier Salons Beaut) was the basis fox Mr. LuboISky'S personal liabilit) in the Judgment 

Order. (A.R. 302-04) To the extent there was any question in this regard, it was made clear in 

the Second Post-Trial Order. (A.R. 819-27) 
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1. Mr. Luborsky engaged in no conduct to expose himself to personal liability. 

Mr. Luborsky was not implicated in any manner with respect to Walton's decision to call 

the Vienna Police Department when Plaintiffs failed and refused to leave the store. He cannot be 

liable, personally, for emotional distress and similar damages associated with Plaintiffs being 

escorted from the store by police officers. 

Similarly, there is no evidence to suggest or infer that Mr. Luborsky had any involvement 

with or bore any responsibility for the late or untimely payment ofwages to Plaintiffs. 

With respect to Plaintiffs' wrongful discharge claims, Mr. Luborsky was on a phone call, 

as testified by Walton, that all Regional Managers, Area Supervisors and members of upper 

management of Premier Salons Beauty were on, and "they" said that the newly-hired employees 

from Regis had to sign the new-hire paperwork of Premier Salons Beauty or they would be 

considered to have "voluntarily terminated" their employment. Mr. Luborksy also testified (in 

his Rule 30(b )(7) deposition which was introduced into evidence at trial by Plaintiffs' counsel) 

that he was on another conference call, one of many, when the subject of the non-competition 

provision arose, and he advised the Regional Managers and Area Supervisors that they were to 

use their discretion in this regard. Walton also testified to this in her Rule 30(b)(7) deposition 

(that was read into the record of Mr. Luborsky's Rule 30(b)(7) deposition and introduced into 

evidence at trial by Plaintiffs' counsel). Shook, the only Plaintiff who discussed any of the 

provisions at issue with Walton, was told that she did not have to sign the non-competition 

provision, and Plaintiffs Riggins and Malone were not asked to sign anything by Walton. All of 

this is uncontradicted in the record. Further, there is no evidence that Mr. Luborsky participated 

in any discussion about any particular individual or Plaintiff about signing anything. 
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2. Mr. Luborsky cannot be liable under a "piercing the corporate veil" theory. 

a. The Laya factors establish when a corporate veil may be pierced. 

Absent piercing the corporate veil, "[t]he law presumes ... that corporations are separate 

from their shareholders." S. Elec. Supply Co. v. Raleigh Cnty. Nat 'I Bank, SyI. Pt. 3, in part, 173 

W.Va. 780,320 S.E.2d 515 (1984); Laya v. Erin Homes, Inc., SyI. Pt. 1, 177 W.Va. 343, 352 

S.E.2d 93 (1986). "The mere showing that one corporation is owned by another or that they 

share common officers is not a sufficient justification for a court to disregard their separate 

corporate structure." S. States Co-Op., Inc. v. Dailey, 167 W.Va. 920,930,280 S.E.2d 821, 827 

(1981) (citation omitted). And there is no basis in this case to disregard the advantages and 

protections of the corporate form to hold Mr. Luborsky personally liable. See id. 

"[D]ecisions to look beyond, inside and through corporate facades must be made case-by

case, with particular attention to factual details." St. Peter v. AMPAK Div. ofGatewood Prods., 

199 W.Va. 365, 372,484 S.E.2d 481,489 (1997) (quoting S. Elec. Supply, 173 W.Va. at 788, 

320 S.E.2d at 523). In Southern Electrical Supply, this Court summarized the rigorous factual 

basis necessary to pierce the corporate veil: 

Decisions to "pierce" involve multifarious considerations, 
including inadequacy of capital structures, whether personal and 
corporate funds have been commingled without regard to corporate 
form by a sole shareholder, whether two corporations have 
commingled their funds so that their accounts are interchangeable; 
whether they have failed to follow corporate formalities, siphoning 
funds from one corporation to another without regard to harm 
caused either entity, or failed to keep separate records. Other 
reasons to disregard the structure are: total control and dominance 
of one corporation by another or a shareholder; existence of a 
dummy corporation with no business activity or purpose; violation 
of law or public policy; a unity of interest and ownership that 
causcs one party or entity to be indistinguishable from another; 
common shareholders, common officers and employees, and 
common facilities. 

173 W.Va. at 788,320 S.E.2d at 523. 
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The following factors control whether piercing the corporate veil is permitted: 

(1) commingling of funds and other assets of the corporation with 
those of the individual shareholders; 

(2) diversion of the corporation's funds or assets to noncorporate 
uses (to the personal uses of the corporation's shareholders); 

(3) failure to maintain the corporate formalities necessary for the 
issuance of or subscription to the corporation's stock, such as 
formal approval of the stock issue by the board of directors; 

(4) an individual shareholder representing to persons outside the 
corporation that he or she is personally liable for the debts or other 
obligations of the corporation; 

(5) failure to maintain corporate minutes or adequate corporate 
records; 

(6) identical equitable ownership in two entities; 

(7) identity of the directors and officers of two entities who are 
responsible for supervision and management (a partnership or sole 
proprietorship and a corporation owned and managed by the same 
parties); 

(8) failure to adequately capitalize a corporation for the reasonable 
risks of the corporate undertaking; 

(9) absence of separately held corporate assets; 

(10) use of a corporation as a mere shell or conduit to operate a 
single venture or some particular aspect of the business of an 
individual or another corporation; 

(11) sole ownership of all the stock by one individual or members 
ofa single family; 

(12) use of the same office or business location by the corporation 
and its individual shareholder(s); 

(13) employment of the same employees or attorney by the 
corporation and its shareholder(s); 

(14) concealment or misrepresentation of the identity of the 
ownership, management or financial interests in the corporation, 
and concealment of personal business activities of the shareholders 
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(sole shareholders do not reveal the association with a corporation, 
which makes loans to them without adequate security); 

(15) disregard of legal formalities and failure to maintain proper 
arm's length relationships among related entities; 

(16) use of a corporate entity as a conduit to procure labor, services 
or merchandise for another person or entity; 

(17) diversion of corporate assets from the corporation by or to a 
stockholder or other person or entity to the detriment of creditors, 
or the manipulation of assets and liabilities between entities to 
concentrate the assets in one and the liabilities in another; 

(18) contracting by the corporation with another person with the 
intent to avoid the risk of nonperformance by use of the corporate 
entity; or the use of a corporation as a subterfuge for illegal 
transactions; [and] 

(19) the formation and use of the corporation to assume the 
existing liabilities of another person or entity. 

Laya, 117 W.Va. at 347-48,352 S.E.2d at 98-99. 

These factors generally pertain to the ownership of the corporation, the corporate 

structure, and the transactions between the corporation and the alleged "alter ego" or third party. 

Notably, the factors do not implicate the merits of the underlying litigation. Here, Plaintiffs 

failed to produce any evidence that supports the foregoing reasons for piercing the corporate veil 

between Mr. Luborsky and Premier Salons (or Premier Salons Beauty). 

b. 	 Plaintiffs have failed to establish the Laya factors to Pierce the 
corporate veil ofPremier Salons (or Premier Salons Beauty). 

Mr. Luborsky has no ownership interest in Premier Salons, which is wholly-owned by PS 

Hold. Falconhead Capital, a private equity firm, owns the majority of the shares in PS Hold, 

nearly 60%. (A.R. 322, 326) LFT I owns under 40% of the shares in PS Hold (A.R. 325-26), and 

Mr. Luborsky is neither a trustee nor a beneficiary of LFT I. (A.R. 328-31) Capital Suurct! 

Financing, a lender to Premier Salons, owns the remaining shares in PS Hold. (A.R.325-26) 

37 




.<1 	 jf. .. 

Further, Mr. Luborsky did not receive a salary from Premier Salons (or Premier Salons 

Beauty). In 2010, he earned a salary of $75,000, which was paid by Premier Salons, Ltd., a 

Canadian sister company of Premier Salons. (A.R. 348-50) 

The Board of Premier Salons consists of a majority of people appointed by Falconhead 

Capital, over which Mr. Luborsky has no control and in which Mr. Luborsky has no ownership 

interest. (A.R. 351-52)8 

Just as importantly, there is no evidence whatsover that: 

• 	 Mr. Luborsky diverted Premier Salons' (or Premier Salons Beauty's) funds or 
assets to non-corporate uses; 

• 	 Premier Salons (or Premier Salons Beauty) failed to maintain the corporate 
formalities necessary for the issuance of or subscription to their respective stocks, 
such as formal approval of the stock issue by the board of directors; 

• 	 Mr. Luborsky represented to persons outside Premier Salons (or Premier Salons 
Beauty) that he is personally liable for the debts or obligations of the 
corporations; 

• 	 Premier Salons and (or Premier Salons Beauty) failed to maintain corporate 
minutes or adequate corporate records; 

• 	 Mr. Luborsky failed to adequately capitalize Premier Salons (or Premier Salons 
Beauty) for the reasonable risks of the corporate undertaking; 

• 	 There was an absence of separately held corporate assets; 

• 	 There was any concealment or misrepresentation of the identity of the ownership, 
management or financial interests in Premier Salons (or Premier Salons Beauty) 
or concealment of personal business activities of the shareholders (such as sole 

8 Mr. Luborsky has no ownership interest in Premier Salons Beauty, which is owned through a series of 
different corporate entities. Ultimately, LFT II owns the shares in this chain, and Mr. Luborsky is !! 
beneficiary of LFT II. The fact that Mr. Luborsky is a beneficiary of LFT II, however, is irrelevant. See 
Restatement (Third) of Trusts § 103 (2012) (absent certain circumstances, "[a] beneficiary is not 
personally liable to a third party for an obligation incurred by the trustee in the administration of the 
trust..."); Id. at § 105 ("A third party may assert a claim against a trust for liability incurred in trust 
administration by proceeding against the trustee in the trustee's representative capacity, whether or not 
the trustee is personally liable."); see also Smith v. Chambers, 117 W.Va. 204, 185 S.E. 211, 211 (1936) 
(internal quotation omitted) ("Suits by creditors ofa business trust must be brought against the trustees, as 
in the case of other kinds of trusts.") Mr. Luborsky is not the Trustee ofLFT II. (A.R. 327, 359-60) 
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shareholders not revealing an association with a corporation which makes loans to 
them without adequate security); 

• 	 There was a disregard of legal formalities and failure to maintain proper arm's 
length relationships between Mr. Luborsky and Premier Salons (or Premier 
Salons Beauty); and 

• 	 There was a diversion of corporate assets by Mr. Luborsky to the detriment of 
creditors, or the manipulation of assets and liabilities between Mr. Luborskyand 
Premier Salons (or Premier Salons Beauty) to concentrate the assets in one and 
the liabilities in another. 

See Laya, 117 W.Va. at 347-48,352 S.E.2d at 98-99. 

Rather, the facts elicited through Mr. Luborsky, the only witness to testify about any of 

this, clearly establish the following: 

• 	 Premier Salons (and Premier Salons Beauty) were properly incorporated and 
formalities were maintained (A.R. 411-13); 

• 	 Premier Salons was capitalized with a $20 million loan from Capital Source 
Financing and equity from Falconhead Capital of $35 or $40 million (A.R. 376) 
(and there have been no distributions to shareholders, in any event) (Idl; 

• 	 Mr. Luborsky did not own a single share of Premier Salons (or Premier Salons 
Beauty or Regis) (A.R. 322-23, 325-26, 340, 356, 368-69,413); 

• 	 The majority of Premier Salons' Board of Directors is appointed by Falconhead 
Capital, a company Mr. Luborsky has no affiliation with and in which he has no 
ownership interest (A.R. 352); 

• 	 There was no transfer of assets between Premier Salons Beauty and Premier 
Salons (A.R. 412-13); 

• 	 To the extent there were very limited shared back-office expenses, like rent and 
telephones, Premier Salons charged Premier Salons Beauty for its share of 
expenses (A.R. 353-54,382); and 

• 	 Premier Salons and Premier Salons Beauty did not share a bank account (A.R. 
411). 

9 Premier Salons Beauty was capitalized through a $30 million loan from Regis (wholly unrelated to Mr. 
Luborsky and Premier Salons), as well as certain inventory, fixed assets and equipment. (A.R. 371-74) 
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Plaintiffs had the burden of proof on their "piercing the corporate veil" theory, and they 

failed miserably. They did not establish a single fact that supports their claim or the Circuit 

Court's holding that Mr. Luborsky should be personally liable for the acts of Premier Salons (or 

Premier Salons Beauty). Accordingly, the Circuit Court's finding and conclusion that Mr. 

Luborsky is personally liable to Plaintiffs cannot stand. 

VI. CONCLUSION 

For the foregoing reasons, Mr. Luborsky respectfully requests that this Court reverse the 

Circuit Court's decision denying the Post-Trial Motion and remand this case to the Circuit Court 

with instructions that the Circuit Court enter judgment for Mr. Luborsky. 

BRIAN LUBORSKY 

BY: Spilman 1: omas & Battle, PLLC 

Samuel M. Brock III (W.Va. State ar # 216) 

Mitchell J. Rhein (W.Va. State Bar # 12804) 
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Post Office Box 273 
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