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IN THE CmCUIT COURT OF WOOD COUNTY, WEST VIRGINIA 

KIMBERLY S. CARROLL, 

JAMES C. BROWN, CARRIE SHOOK, 

GINGER R. RIGGINS, AMANDA R. MALONE, 

and CORDIA S. LITTLE, 


Plaintiffs, 

v. Civil Action No. 09-C-407 
Judge Jeffrey B. Reed 

. ~;t;ffiMI~ SA,LO~S, INC., a Delaware corporation, .. 
PREMIER SALONS INTERNATIONAL, INC., 
a Delaware corporation, REGIS CORP., 
a Minnesota Corporation, REGIS CORPORATION., 
a Minnesota Corporation, CINDY WALTON 
and BRIAN LUBORSKY. 

Defendants. 

SECOND ORDER DENYING DEFENDANT LUBORSKY'S 
MOTION TO ALTER OR AMEND JUDGMENT OR FOR A NEW TRIAL 

1. By order entered July 15, 2015, this Court denied Defendant Luborsky's Motion to 

Alter or Amend Judgment or, in the alternative, for a New Trial, as regarded sufficiency of the 

service ofthe second amended complaint, Defendant's contention that Plaintiff's claims were time 

barred and Defendant's argument that he should be granted a new trial because of issues of 

fundamental fairness. 

2. As to arguments set forth by Defendant Luborsky at page 8 through 63 of bis 

memorandum. regarding alleged errors in the Courts findings ofFact and Conclusions ofLaw, the 

Court established a briefing schedule for briefings of issues raised therein. 

3. The issues raised by Defendants as to alleged errors in the Court's Findings ofFact 

and Conclusions oflaw were set for hearfu.g onNovember 16th, 2015, 
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4. Came this 16th day ofNovember, 2015, Defendant Brian Luborksy, by counsel, 

Samuel Brock and, Plaintiffs, by counsel, Walt Auvil. Set for hearing was Defendant Brian 

Luborsky's Motion to Alter or Amend Judgment Or, In the Alternative, For New Trial pursuant to 

RuIes 59(a) and 59(e) of the West Virginia Rules of Civil Procedure as it related to errors 

Defendant Luborsky alleged in the Court's Findings ofFact and Conclusions ofLaw. 

5. The Court having carefully reviewed the filings by the parties, the transcript of the 

trial, and all matters of record does hereby deny Defendant's Motion to Alter or Amend its 
.. ,. ~. .. . ... ' '" .. 

Judgment and for a Nevi Trial. As groUnds therefore' the Coui-fstates as follows:' .. 

PROCEDURAL mSTORY 

6. On May 24, 2011, an Order was entered allowing the parties to conduct discovery 

related to Plaintiffs' request to pierce the corporate veil thereby subjecting Defendant Luborsky to 

the jurisdiction ofthis Court and to potential personal1iability. This Order was prepared following 

hearing upon Plaintiffs' Motion to Amend the First Amended Complaint and established a 

discovery and briefing schedule regarding those issues. 

7. By Order of July 3,2012, Plaintiffs' Motion to Amend the complaint to add Defendant 

Luborsky was granted and each Defendant was "granted twenty (20) days from service ofthe 

Second Amended Complaint within which to answer or otherwise respond to the Plaintiffs' Second 

Amended Complaint. A July 3, 2012 Order was granted granting Plaintiffs' Motion to Amend and 

establishing a timeline for the filing of answers by the Defendants. 

8. On or about August 2,2012, Defendants, including Defendant Luborsky, filed 

Defendants I Answer to Second Amended Complaint. 

9. All ofthe issues raised by Defendant Luborsky in the most recently filed motions were 

previously raised in Defendants' "Memorandum in Opposition to Plaintiffs I Motion to Amend" and 
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in extensive briefing and arguments by the parties related thereto. In "Defendants I Memorandum in 

Opposition to Plaintiffs I Motion to Amend" Defendants argued, as they do here, that the nature of 

Defendant Lubarsky's ownership interest in Premier Salons Inc., the sole remaining corporate 

Defendant as well as Premier Salons International Inc., did not support the imposition of personal 

liability upon Defendant Luborsky. As was asserted in the previously filed Defendants' 

Memorandum, Defendants again argue that the three Premier entities are separate corporate 

entities; that liability as to one entity should not be imputed to another; and that no liability of any 

~ of the "torporatb" efitities-shoUld be" i~ptik:d "to DefendarifLub~r~;""FUrth~~ore~"Defendant" -

Luborsky argued then as he does now that he had no personal liability since "the Court lack[ ed] 

personal jurisdiction" over him. 

10. Following discovery regarding issues of individual liability for Luborsky and 

piercing the corporate veil, Defendants continued to assert that Plaintiffs should not have been 

permitted to amend their complaint in 2012 to include Luborsky as a Defendant with potential 

individua11iability by piercing the corporate veil ofthe corporate Defendants. 

11. Defendants also argued - as they reiterate in the motions now before the Court - that 

even if the Court allowed the piercing of the corporate veil, the Court lacked jurisdiction over 

Defendant Lubarsky because he is a Canadian citizen, not subject to personal jurisdiction in West 

Virginia In support ofthis claim, Defendants again assert that Lubarsky "simply does not have 

sufficient minimum contacts with West Virginia to establish jurisdiction." To bolster this 

argument, Defendants have filed numerous exhibits including extensive portions of the 30(b)(7) 

deposition of Defendant Luborsky along with other documents. 

12. Despite these assertions, in the July 3, 2012 Order, entered following the May 29, 

2012 hearing on Plaintiffs' Motion to Amend, this Court overruled the Defendants' arguments as 

3 



regarding each ofthese issues based upon the evidence before it at that time. While that ruling did 

not foreclose the possibility that Defendants could later raise some or all of these issues in a 

pretrial motion for summary judgment or motion for a directed verdict during trial, the 

Defendants' objections were overruled and the parties proceeded with the litigation ofthese issues 

in view ofthe record existing on July 3,2012. 

B. By agreement of the parties, a Scheduling Order was entered on August 21, 2012, 

which provided in part that any dispositive motions were to be filed on or before April 19, 2013 . 

. : . The case was set fot trialTu~~day~ JUly- 9,2013;-as6~e ~ilinher-:-ori.e by :agreemeiifof1he-parties~- . 
· -:,-- However, at the pretrial conference on June 14,2013, the Court entertained the motions to 

withdraw as counsel for Defendants of counsel Briggs and Morgan PA, Ankoor Bagchi and 

Gregory J. Stemnoe and Jackson Kelly PLLC, W. Scott Evans and Christopher M. Green, 

including representation ofDefendant Lubarsky. 

14. Pursuant to agreement of the parties, the Court permitted defense counsel to 

withdraw from this matter by Order entered on November 12, 2013. Pursuant to this Order, 

Counsel for Plaintiffs was directed to serve all pleadings upon the pro se parties in the matter at the 

..,. address of8341 10th Avenue North Golden Valley, Minnesota, 55427, with the exception ofRegis 
~~~..~-t:t~ 

Corporation. With regard to Regis Corporation Plaintiffs were directed to serve pleadings upon 

counsel, William Robinson, at Dinsmore & Shoh! LLP, Huntington Square, 900 Lee Street Suite 

600, Charleston, WV. 25301. From and after the entry ofthis Order, Plaintiffs have served all 

pleadings in this matter including all notices ofhearing and other papers upon the pro se parties, 

Premier Salons Inc., and Brian Lubarsky by mailing to the 8341 10th Avenue North Golden Valley 

Minnesota 55427 address set out in the Court's Order. 

15. 	 Thereafter, on July 5,2013, the Court heard Defendants' motion to continue the 

4 



trial then set for July 9, 2013 pursuant to the Scheduling Order of August 21,2012. After 


considering the latter submissions outlined in the Court's July 5, 2013 Order, and argument of 


counsel, the Court granted Defendant Regis Corporation's motion to continue the trial and 


rescheduled trial for October 8,2013, and as a further safeguard, provided that in the event the case 


could not be tried on October 8, "also placed [this matter] flrst on the civil case docket for April 8, 


2014." 


16. The case was not reached on October 8, 2013, so as contemplated by Order ofJuly 

-.--. 5; 20t:Tafiotlier-6ider; 'dated-Oao6ei4~ 20lJwaS'-enfereci 'ThiS"-orderre"Clteci'tliifau-coiirtS-erfor------- -- .. 

the Defendants were still counsel ofrecord and directed them to appear in person on December 9, 


2013. 


17. After yet another continuance, on June 2,2014, Plaintiffs appeared by counsel and 


Defendant Walton also appeared by counsel for another scheduling conference. The Court, upon 


motion by Defendant Walton granted Defendant Walton additional discovery time as well as the 


opportunity for filing additional pleadings in the matter, and established a new set ofScheduling 


Orders for discovery and the filing ofmotions. By order ofJuly 8, 2014, the Court established that 


"any and all pretrial motions (including motions in limine and dispositive motions) shall be filed 


and properly noticed for hearing at the pretrial conference, or such earlier date as set by counsel." 


18. The pretrial conference was set for January 5,2015, and the Court noted that all 


parties were directed to deliver pretrial conference memoranda to the Judge's office not less than 


three weekdays before the pretrial conference which memoranda would include, inter alia, 


theories ofdefense together with citations to supporting legal authority, list ofwitnesses, including 


names and addresses ofall witnesses and the purpose afthe testimony afthe witnesses and a list af 


eXhibits. The Premier Defendants and Defendant Lubarsky filed none ofthese documents. Further, 
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the Premier Defendants and Defendant Luborsky supplied no list ofwitnesses or addresses as 

required by the July 8, 2014 Order, Exhibit Hhereto. Additionally, Defendants provided no list of 

exhibits proposed to be admitted in evidence or referred to during the course of the trial and filed 

no objections to Plaintiffs' proposed exhibits or witnesses as required by the July 8, 2014 

Scheduling Conference Order. This Order required the clerk "to forward certified copies ofthis 

Order to all counsel of record and unrepresented parties." 

19. Plaintiffs thereafter reached a resolution of issues between themselves and 

entered, but this Order excluded any potential respondeat superior liability of the remaining 

Defendants, Premier Salons Inc., or Defendant Luborsky due to actions taken by Defendant 

Walton on their behalf. 

20. Based upon the procedural history iri this matter outlined herein, each and every 

issue raisecl'by Defendant Luborsky in his "Motion to Dismiss Brian Lubarsky or in the Alternative 

Motion/or New Trial" has been waived by virtue of Defendant Luborsky's failure and refusal to 

comply with the repeated Orders of this Court. These Orders applied to all parties including 

Defendant Luborsky and were mailed to Defendant Luborsky, by service upon his former counsel 

as well as upon Defendant Luborsky directly at the address provided to the Court and opposing 

counsel by Lubarsky's attorneys. 

21. Defendant Luborsky nevertheless failed to respond and timely file any pleadings 

raising these matters and issues so that this Court might consider them at or before trial. 

22. Defendant Luborsky's failure and refusal to comply with this Court's Orders have 

interfered with the timely administration ofjustice on behalfofPlaintiffs in this matter. Defendant 

Luborsky took no action to protect his interest or the interests of his corporations until after the 
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entry ofan Order assessing liability against him. 

23. Defendant Luborsky should not, in light of the history set out herein, be relieved 

from the liability set forth in the Court's April 27, 2015, Judgment Order. 

FINDINGS OF FACT & CONCLUSIONS OF LAW ARE SUPPORTED BY THE 
RECORD 

1. Motions for New Trial Should Rarely Be Granted. 

"[AJ trial judge should rarely grant a new trial .... Indeed, anew trial should not be granted 

unless it is reasonably clear that prejudicial error has crept into the record or that substantial justice 
•._ ..__• __ .. __: ••• ________M,_",__ ••._. ____•.••. _.••...•__-::-_...._---:- __ •••_._~_--__•• - __ .. -: ... _. __ ._-: -:-:-:::---_._. :----:--.~-....._:-.-.:__--....-.-. -- .... _.- ••.---.-----.~ 

has not been done." Morrison v. Sharma, 200 W. Va 192,194,488 S.E.2d 467,469 (1997) 


(internal quotation marks omitted). 


2. The Court Appropriately Referred to the Employer and Defendant as "Premier." 

Defendant Luborsky objects that the Court's findings repeatedly referred to the employer 

as "Premier," without distinguishing between the various corporate entities that the defendant 

created. The Court's references to "Premier" reflect the fact that witnesses who testified at trial 

identified the employer as "Premier Salons." E.g., Cindy Walton at Transcript ("Tr.") 5 ("I was 

working for Premier Salons, and I was a regional manager overseeing the store;'); Kim Carroll at 

Tr. 13 (the store was sold ''to Premier Salons, Incorporated"). Additionally, the key exhibit in the 

case, Exhibit 1, the new hire packet containing the noncompete clauses and the arbitration 

provision, repeatedly refers to "Premier Salons." As defendant notes on page 10 ofbis 

memorandum, "there is only one 'corporate defendant'" in the case at this time, that is Premier 

Salons, Inc. The testimony was that Premier Salons, Inc., purchased the store and required the 

plaintiffs to sign away their rights or be fired. If Premier Salons, Inc., had some sort ofdefense to 

that conclusion, then it was incumbent upon Premier Salons, Inc., to come ~orward and produce 
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that defense. 	 It failed to do so. 

3. 	 Plaintiffs Were Terminated Because They Refused to Agree to the Defendants' 
Proposed Noncompete Provisions and the Mandatory Arbitration Clause. 

Defendant Luborsky's memorandum takes the positions that ''the commissioned 

employees were not required to sign the non-competition" and that, apparently, there was no 

causal relationship between plaintiffs' refusal to sign the new hire package and their discharges. 

Such conclusions are contrary to the record in this case. For example, Cindy Walton testified (Tr. 

7-9) that Premier Salons was requiring all employees to agree to the provisions in Exhibit 1 or 
......._._. _ ... -_.__.. ¥--.---- -. --_.---_..- ...._..__......_--_.._-_ ..-.. _.. . ..-.--.-- -'---' ...- --- ---'-'-' .. ,- -, .", ..._;----_ .. _----- ,--- .._- ..... ------ -- .. -.-... -, .,-._-.- "-. -_. 


suffer termina~ion and that this edict came from Brian Luborsky. Kim CarroWs testimony 

included the following exchange: 

Q: You had a conversation with [Cindy Walton, Premier's regional supervisor]? 

A: I went to the back room with her. She told me that she wanted to know ifI was going to 

sign the paperwork, and I told her we were having some issues with it. She said, "It's 

non-negotiable. You either sign it, or you get your stuff and get bUt." 

..?Q: . .• D1'd you sIgn It. 

A: No . 
. .... 

. :.}: Q: What.were your objections? 

A: Because it would have affected me being able to get another job anywhere in town. 

Had I signed the non-solicitation, I couldn't have contacted none ofmy customers. In the 

non-compete, I couldn't have worked within a seven mile radius. And in a small town like 

Parkersburg, that pretty well covers the area 

Q: [Do' those clauses] have a particular impact on people yvorking your business[?] 

A: Yes. sir. they do ... because the non-solicitation. it stipulated in it.... we would be fined 
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for each customer that was truthfully ours that we contacted had we moved to another 

SalOIL 

Tr. at 16-17. The other stylists sounded the same themes. J. Brown, Tr. 34, 37-38; C. Shook, Tr. 

39-40; S. Little, Tr. 73-7 5 (Walton 'Just told me that if! did not sign [Exhibit 1], that I was to go 

out, get my things, and leave"). Carrie Shook stated that she was told by Cindy Walton that she 

would not have to sign the noncompete clause, but she would have to agree to the provision that 

she could not solicit any ofher customers if she left Premier employment. Tr.40. Each of the 

not want to relinquish their rights to jury trial and access to the courts. C. Walton, Tr. 9-10; K. 

Carroll, Yr. 18-19; J. Brown, Yr. 31-32; C. Shook, Yr.41-42; S. Little, Tr. 73. 

The two plaintiffs that worked as beauty advisors, Ginger Riggins and Amanda Malone, 

both testified that they had been infolIDed by their supervisor that they were going to have to agree 

to sign the "new hire" papers or be discharged, both objected to the provisions dealing with 

non-competition and mandatory arbitration, both were summoned to the back ofthe salon at the 

direction ofMs. Walton, and both were then informed by the police that they had been terminated 

and had to leave the premises. G. Riggins, Yr. 49-51, 55-56; A Malone, Tr. 65-66. 

All of the plaintiffs refused to sign one or both aspects of the non-competition provisions 

and all refused to agree to the arbitration provision because they did not want to waive their rights 

to a civil jury trial. The decisions were made to telIDinate their employment because of those 

refusals. The record permits no other conclusion. 

4. Plaintiffs Properly Plead Their Claim that Their Discharges Violated a Substantial 
Public Policy Because They Were Based (in Part) on Plaintiffs' Refusals to Agree to the 

Defendants' Unreasonable Demand of Customer Non-Solicitation. 

Defendant Luborsky charges that the plaintiffs failed to raise in their second amended 
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"" 	 complaint (the complaint that added Mr. Luborsky as a defendant) the claim that they were 

discharged because (among other things) they refused to agree to the non-solicitation provision. 

Paragraph 33 ofthat complaint states: 

33. The actions ofDefendants, and each ofthem, in requiring the Plaintiffs to execute 

Exhibit A as a condition ofcontinued employment with Defendants violated several 

substantial public policies of the State ofWest Virginia: ..... 

(b) The requirement that Plaintiffs agree to the stringent "noncompete agreement" and 

""" " """ -" "'"liqUidated" aamages"proVisIon-associiiIed"fuereWiili"V:loGitecfPlaniiift's' rlghtstinder"WeSt 

Virginia law to be free to obtain other employment while failing to promote any legitimate 

business interest ofthe Defendants[.] 

The demand that plaintiffs not solicit customers is quite clearly part ofthe noncompete agreement. 

Disallowing plaintiffs from going after their long-term customers is the essence ofprohibiting 

competition. Moreover, the reference in paragraph 33 to the "liquidated damages provision 

associated therewith" specifically captures the liquidated damages clause in the non-solicitation 

paragraph. Plaintiffs also established that Exhibit 1 's paragraph styled ''Non-Compete 

Agreement" and the mandatory arbitration provision were unreasonable and that neither could 

supply a mandatory condi~on ofcontinued employment without violating a substantial public 

policy ofthe State of West Virginia. 

5. Conditioning Continued Employment upon an Employee's Waiver of His or Her 
Right to Pursue Civil ReIiefthrough a Trial by Jury and through Access to the Courts ofthis 
State Violates Substantial Public Policies of West Virginia. 

Defendant argues that preserving the right to civil jury trial and access to the courts is not 

an established and substantial public policy ofthis State. That position is incorrect. 

"rr]he right oftrial by jury ... shall be preserved." That guarantee appears in Article lIT, 
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.. 	 § 13 of the West Virginia Constitution, adopted in 1872. Its antecedents appeared in Article II, § 

7 ofour 1863 Constitution and as § 11 ofthe Bills ofRights in each ofthe three Constitutions of 

Virginia (1776,1830, and 1851) that governed us prior to Statehood. The guarantee was in the 

1776 Declaration ofRights drafted by George Mason, which became the model for the 7th 

Amendment to the United States Constitution. Before that, the right to trial by jury was deeply 

embedded in Anglo-American common law; Blackstone referred to it as the "Palladium" of 

English liberties. BLACKSTONE, IV COMMENTARIES 343. The Magna Carta, which just had its 

til 	 _..... ""'" .-.- ...- _._ ...__..__ . - ..- ....- ._..- ........-.- ... _."'-' ............ - ....--....... _." ..- -. 

······800 "aiiiiiversary (Jiiiie-15~-1215);promised a "judgment ofpeers" to protect all free men from . 

unwarranted injury. Even before then, the Norman nobility included examination by local bodies 

of men under oath in its Domesday Book of 1086. A. E. DICK HOWARD, 1 COMMENTARIES ON 

THE VIRGINIA CoNSTITUTION 244 (1974). One would be hard pressed to find a right more 

deeply-rooted than the right to a trial before one's peers, and it is one for which we have sustained 

a deep devotion. E.g., Bislwp Coal Co. v. Salyers, 181 W. Va 71, 380 S.E.2d 238 (1989); WEST 

VIRGINIA RULES OF CIVIL PROCEDURE, Rules 38 ("The right of trial by jury as declared by the 

Constitution or statutes of the State shall be preserved to the parties inviolate") and 39. What's 

-::.':. more, the § 13 right is reenforced by the Article III, § 10 right to due process oflaw (also dating to 
'". ~ :.:~.: ; 

the Magna Carta), the § 16 right to petition the government for redress of grievances, and the § 17 

rights to have access to the courts of this State and for remedy by due course oflaw for injuries 

suffered. The West Virginia Supreme Court has found that these provisions express substantial 

public policies' ofthis State and that employment discharges that retaliate for the exercise of their 

rights are actionable. McClung v. Marion County Commission, 178 W. Va 444, 360 S.E.2d 221 

(1987) (employee could recover for a discharge made in retaliation for employee's action to seek 

wage payment relief); see also Twigg v. Hercules Corp., 185 W. Va. 155, 406 S.E.2d 52 (1990) 
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(employee could not be discharged for invoking his rights protected by, among other provisions, 


Article III, § 10). 


It is the case, as defendant notes, that Congress has enacted the Federal Arbitration Act, 9 


U.S.C. §§ 1, et seq., to direct courts to honor arbitration agreements. The whole basis ofthat law, 


however, is that there must first be an agreement between parties that would be enforceable. In 


this case, there was no agreement; rather, plaintiffs insisted on preserving their rights guaranteed to 


them by our Bill of Rights, our traditions, and fair play . 


..... ·6.:··_· ···FiindamentitrFiiirii"ess-ReqUircs··DeiiiitfO"t"Defen(i"ant;s·i\fotlon.·- .. ; ... _-........ _........ - .-- . 


Defendant Luborsky comes before this Court invoking a plea of fundamental fairness in 


seeking an altered judgment or new trial. Defendant Luborsky has thumbed his nose at these 


proceedings from the beginning. He and his corporations and their lawyers have initiated one 


delay after another, first attempting an unwarranted removal to federal court (for which defendants 


were sanctioned by the federal district court), then attempting to shoe hom the case into 


bankruptcy. When court-ordered mediation occurred, Defendant Luborsky was a complete 


no-show and made zero effort to reach some accommodation. A demand was requested by his 


lawyers, the plaintiffs made one, and Defendant Luborsky ignored it As the litigation proceeded, 


Defendant Lubarsky went through four sets of lawyers, each one seeking this Court's permission 


to withdraw for nonpayment of fees. Each of the withdrawals caused further delays in the 


litigation proceeding to trial. By the time ofthe last request for withdrawal, Defendant 


Luborsky had been deposed, had received the second amended complaint, had been subjected to 


personal liability, and was clearly on notice that he had a law suit against him in Wood County, 


West Virginia. The Court then delayed the trial date once again to permit Cindy Walton's newly 
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hired attorney an opportunity to prepare to represent her.· Even after that delay, Defendant 

Luborsky took no steps to defend himself. 	 Finally, the trial was held and the Court entered a 

judgment. Then, and only then, Defendant Luborsky awakens from his slumber and manages to 

file a motion within the ten ~ay window permitted for post-trial motions. Defendant Luborsky's 

submissions are too little, too late. Meanwhile, the plaintiffs have been waiting for their 

fundamental fairness for over six years. 

7. 	 The Court Properly Pierced the Corporate Veil to hold Brian Luborsky Personally 
Liable. 

InLaya v. Erin Homes, Inc., 177 W. Va. 343; 352 S.E.2d 93 (1986)(Syllabus Points 1-6), 

the West Virginia Supreme Court set principles to guide a Court's consideration ofwhether to 

pierce the corporate veil: 

1: "The law presumes .... that corporations are separate from their shareholders. II 
Syi. pt. 3 (in part), Southern Electrical Supply Co. v. Raleigh County National 
Bank, . W. Va. ,320 S.E.2d 515 (1984). 

2. "VIhile, legally speaking, a corporation constitutes an entity separate and apart 
from the persons who own it, such is a fiction of the law introduced for purpose of 
convenience and to subserve the ends ofjustice; and it is now well settled, as a 
general principle, that the fiction should be disregarded when it is urged with an 
intent not within its reason and purpose, and in such a way that its retention would 
produce injustices or inequitable consequences." Syi. pt. 10, Sanders v. Roselawn 
Memorial Gardens, [Inc.,] 152 W. Va. 91, 159 S.E.2d 784 (1968). 

3. In a case involving an alleged breach ofcontract, to "pierce the corporate veil" in 
order to hold the shareholder(s) actively participating in the operation ofthe 
business personally liable for such breach to the party who entered into the contract 

·The defendant intimates at several points in his memorandum that plaintiffs released Ms. Walton 
from the case "in exchange" for her cooperation at trial, intimating that her testimony should be 
deemed less trustworthy. That, of course, is a credibility determination for the Court. It should 
also be noted, however, that Ms. Walton was not excused without liability. Moreover, the 
plaintiffs bargained for her appearance at trial to avoid the difficulties involved in commanding the 
presence ofan out-of-state witness. (Ms. Walton is an Ohio resident.) There was no bargaining 
over the substance ofher testimony. Besides, her trial testimony merely repeated the substance of 
what she had testified to in her March 2, 2010, deposition. 
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with the corporation, there is normally a two-prong test: (1) there must be such 
unity of interest and ownership that the separate personalities of the corporation 
and ofthe individual shareholder(s) no longer exist (a disregard offormalities 
requirement) and (2) an inequitable result would occur ifthe acts are treated as 
those of the corporation alone (a fairness requirement). 

4. Generally, the presumption is that the party dealing with the corporation did not 
assume the risk of grossly inadequate capitalization. 

5. Grossly inadequate capitalization combined with disregard of corporate 
formalities, causing basic unfairness, are sufficient to pierce the corporate veil in 
order to hold the shareholder(s) actively participating in the operation of the 
business personally liable for a breach of contract to the party who entered into the 
contract with the corporation. 

..... e>.. ]'h~ proprjety of p.h:~rqjng the .cprporate veil should ..rarely_be determined. upon a "" . 
niotion for summary judgment Instead, the propriety ofpiercing the corporate veil 
usually involves numerous questions offact for the trier of the facts to determine 
upon all of the evidence. 

In Miller v. USA Mobile Communications, Inc., 190 W. Va. 209; 438 S.E.2d 1(1993), the 

West Virginia Supreme Court noted, at syllabus point 3, that "[t]he corporate entity may be 

disregarded in those situations where the corporate form is being used to perpetrate injustice, 

defeat public convenience, or justify wrongful or inequitable conduct" ~n St. Peter v. 

AMP AK-Division o/GatewoodProducts, Inc., 199 W. Va. 365, 372-373, 484 S.E.2d 481,488-489 

(1997), the Co~ applied syllabus point 6 from Laya, reversing the Circuit Court's decision which 

had granted summary judgment to the individual defendant/owner in a wrongful discharge case. In 

St. Peter the terminated employee sought to pierce the corporate veil of the employer and hold the 

owner individually liable. The St. Peter Court stated: 

In our leading case on "piercing the corporate veil," Laya v. Erin Homes, Inc., 177 
W. Va 343,347-48,352 S.E.2d 93,98-99 (1986)(a breach of contract case), we 
listed nineteen factors to be considered in deciding whether to pierce the corporate 
veil and noted-that this list was not complete. See Syllabus Point 3, Laya discussing 
two-prong test for discarding corporate facade. In Southern Electrical Supply Co. v. 
Raleigh County National Bank, 173 W. Va 780, 788, 320 S.E.2d 515,523 (1984)(a 
tort case), we said: 

[D]ecisions to look beyond, inside and through corporate facades must be 
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made case-by-case, with particular attention to factual details. 

Decisions to "pierce" involve multifarious considerations, including inadequacy 

of capital structures, whether personal and corporate funds have been commingled 

without regard to corporate form by a sole shareholder, whether two corporations 

have commingled their funds so that their accounts are interchangeable; whether 

they have failed to follow corporate formalities, siphoning funds from one 

corporation to another without regard to hann caused either entity, or failed to keep 

... ~~I:>~ll:te!e_~r.~: q~er.r~~~ns ~ di~~e~~~._tl1e._~tr:I:I?~e ~e: t()~al ..coJ.?tr~! ..aJ?~. _. "'_ 
. . . 

dominance ofone corporation by another or a shareholder; existence of a dummy 

corporation with no business activity or purpose; violation of law or public policy; 

a unity of interest and ownership that causes one party or entity to be 

indistinguishable from another; common shareholders, common officers and 

employees, and common facilities. (emphasis in original) (footnote omitted). 

199 W. Va at 372-73, 484 S.E.2d at 488-89. 

Applying these criteria to the evidence in this case reveals that the Court reached the proper 

conclusion in piercing the corporate veil. In his deposition, Defendant Luborsky testified as a 

{': 30(b )(7) representative on behalfofDefendants Premier Salons Beauty Inc., (hereinafter PSB) and 
ik 

Premier Salons Inc., (hereinafter PS). Defendant Luborskytestified that PS is 100% owned by PS 

Holding Company. PS Holding Company, is, in turn, owned by the following three entities: (1) 

58.4% by Falconhead Capital, a hedge fund based in New York City (Luborsky testified that he 

had no interest in Falconhead); (2) 39% Luborsky Family Trust I; (3) 1.8% Capital Source, a 

lender for PS. Defendant Luborsky initially refused to respond as to whether any ofbis family 

members received any benefit from Luborsky Family Trust I. Luborsky TR 15-22. Eventually he 

15 



· . 

a~eed that "there are other family members who are beneficiaries ofthat trust, I am not a 

beneficiary." Luborsky TR 18. 

D.efendant Luborsky testified that PSB was dissolved in banlcruptcy in January, 2011. 

One hundred percent of the shares ofPSB had been owned by Luborsky Family Trust II. ** All of 

PSB's assets were transferred to entities which were completely controlled by Luborsky. Luborsky 

TR 27-28. The assets were transferred to entities named Pme Beauty Salons and Boutiques, Inc. 

and Beauty First Franchise Corporation, both ofwhich entities have as their president, Luborsky. 

Defendant Luborslcy (Luborsky Family Trust II) and after the bankruptcy 100% of the assets were 

owned by entities controlled by Defendant Luborsky. 

In his deposition, Defendant Luborsky was questioned about the ownership of Luborsky 

Family Trust II, but his counsel interrupted the testimony. Luborsky TR 27-31. After a break 

(during which Luborsky consulted privately with counsel for the corporate Defendants), 

Defendant Luborsky agreed to testify regarding the ownership of Luborsky Family Trusts I & II. 

Defendant Luborsky testified that his minor children and wife are beneficiaries ofLuborsky 

Family Trust I and that as to Luborsky Family Trust II, he is the beneficiary. Luborsky TR 29-31. 

Defendant Luborsky testified that Luborsky Family Trust II was the only shareholder ofPSB 

during its existence. Luborsky TR 32-34. Luborsky was also pre~ident ofPSB and CEO and 

president ofPS and has been from January 1, 2008, to date. Luborsky TR 32-34. 

Defendant Luborsky testified that he is an employee of Premier Salons Limited, a 

"There was an intermediary corporate entity (pSB Canada Inc.) which owned 100% ofthe 
shares of another intermediary corporate entity (Trade Secret Inc.), which in tum owned 100% of 
the shares of PSB. Luborsky TR 23-24. 
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Canadian Company. He gets a salary from that company but claims to receive no direct benefit 

from PS. When asked how it came to pass that he received no benefit directly or indirectly from PS 

despite serving as its CEO and president, Luborsky testified as follows: 

Q. So you receive no benefit directly or indirectly from Premier Salons, Inc. for serving as 
its C.E.O. and president? 
A. I get paid a salary by Premier Salons Limited. So again it's, you know, I'm 
president ofboth the Canadian and the U.S. Companies because 1 live in Canada 
and I'm a Canadian resident, I get paid by the Canadian company, I'm not sure it's 
defined exactly what that benefit, you know. So you could say it's indirect because 
I do get a salary from Premier Salons Limited for running both the companies, so, 
you know, I'm just - - I would assume that qualifies as an indirect benefit then, so 

.. -·--··-I'n·sayyes·.-lricfuectly~ _.. _. - LuoorSkjTR34=3S-' - .... - _.- ._.. _. _ ..... _. -. _. _.-

Defendant Luborsky identified the Board ofDirectors ofPS as follows: himself, David 

Gubbay and Zuhar Ladak. Gubbay and Ladak are employees ofFalconhead, the m'!iority 

shareholder ofPS. Luborsky TR 39. 

Defendant Luborsky agreed that there was cost sharing between PSB and PS in that they 

split rent and shared the same headquarters. Luborsky TR 40-42. Defendant Luborsky claimed that 

he did not recall where the head offices ofthe entities were located: He testified, "I forget exactly 

who had what, but there would have been shared, shared costs in those offices between the two." 

Luborsky TR 42.. 

Defendant Luborsky identified Steven Livergant, a Canadian attorney, as the sole trustee 

ofboth Luborsky Family Trust 1 and Luborsky Family Trust II. According to Luborsky, Livergant 

is ''the trustee of about five hundred trusts, something like that." Defendant Luborsky stated that 

"these trusts are incorporated through lawyers in Alberta, Canada, and done for tax purposes." 

Luborsky TR 46-47. 

Defendant Luborsky identified himselfas having been the president ofboth PS and PSB. 

Luborsky TR 47-48. Defendant Luborsky indicated that he was" a little coDfused at the structure, 
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I believe it's myselfand Gordon Luborsky, my brother, was the secretary treasurer" ofPSB when 

it existed. Luborsky TR. 47-48. Defendant Luborsky also testified that he was "getting a little 

mixed up between the different entities." Luborsky 1R 51-53. By the "different entities," 

Defendant Luborsky referred to, Defendants PS, PSB and the various holding companies involved. 

Defendant Luborsky agreed that the head ofHuman Resources for both PS and PSB was the same 

individual up to the point ofPSB's dissolution. Luborsky TR 51-53. The location for labor 

relations and human resources for both entities was at their shared headquarters as well. Id. 

2009, and filed for bankruptcy protection on July 6, 2010. It was dissolved by order ofthe 

bankruptcy court in January 2011. Defendant Luborsky's explanation for how this happened is as 

follows: 

"Q. Okay. So it existed outside of some kind of banlauptcy proceeding for 
approximately a year and a half, and by it I mean Premier Salons Beauty, Inc? 
A. That's correct. " 
Q. And why did that happen? 
A. Why did what happen? 
Q. Well--
A. The bankruptcy? 
Q. Well why did the corporation exist for only a year and a halfbefore it went 
bankrupt? 
A. Well it's a - - the company, the company was not able to meet its financial 
obligations, tough economy, you know, I mean the usual reasons. I mean it's not 
one thing in particular, but a lot ofthings. You know, that sector ofthe market has 
becoming - - there were sort ofmore competitors that were carrying the same 
products. As manufacturers tried to sell as much as they could, they reduce their 
control on distribution. A number ofmalls became quite empty where they had 
lease obligations. The number ofstores were losing money. When it was bought 
from Regis because it had bought, Regis previously had been the owner ofthe - - had 
been a shareholder, the controlling shareholder, we had to put it all on our computer 
systems and take it offRegis' s computer systems, and it took a long time to get that 
right. So by the time we got it onto new computer system and had them set up, we'd 
lost a lot of information. So you know, it was hard to keep the products on the 
shelves because we didn't know what stores had because again, you "know, starting 
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setting up the computer system in a hurry can be hard which is what we had to do. 
So by the time we got our computers in place and, but, you know, and Regis sold us 
the entity and we had to run it ourselves, we really had a lot oftrouble getting data 
and knowing what was on the shelves ofthe stores, and so we ended up alienating a 
lot ofcustomers. You had a bad economy, you had a lot of, a lot ofmalls that were 
not doing so well. And this was primarily a mall operation. And on top ofthat as a 
result cifthe purchase from Regis, we lost all ofthe IT infrastructure. And in 
moving that IT infrastructure over we lost a lot ofdata about who our customers 
were, about what products we had in the stores, about how to replenish them. And 
ultimately that - those three things were in primary reasons that business failed." 

As to the capitalization ofPSB, Defendant Luborsky testified that the sole substantial 

capitalization was a thirty million dollar loan which PSB had secured from Regis. Other than the 
.-... ----. _._.- - -_..- -.- - _.- -- .._.- --.--:-:.- -:-.. - --:.- _._. - .. -. --- _..- -.-

thirty million dollar loan from Regis, PSB, owner ofhundreds ofstores, had "maybe one thousand 

dollars in equity or something like that" according to Defendant Luborsky: 

Q. What was the initial capitalization ofPremier Salons Beauty, Inc., when it was 
formed in January 20097 
MR. BAGCID: This is Ankoor Bagchi. I'm going to object that's vague, but 
Mr. Lubarsky, to the extent you can answer, please feel free. 
TIlE WITNESS: Okay, well I'm a CPA or Chartered Accotmtant in Canada 
so it's kind of, it is a vague term. Originally the company had got us a 


loan from Regis of $30 million with which it bought inventories, 

financed its operation, and so on. 


BYMRAUVIL: 
Q. SO its capitalization was a $30 million loan from Regis? 
A. Correct. And there was - and other than that there was no, maybe $1,000 in 
equity or something like that. 

Thus, PSB was under capitalized from its inception. However, the bankruptcy ofPSB had 

no practical effect other than to shed the debts ofthe short lived PSB because Regis returned the 

assets ofPSB, stripped of its liabilities through bankruptcy, to Luborsky-controlled entities. As 

Defendant Luborsky testified: 

QQ. Okay. So is that an accurate -then January of2009 to the July 6,2011 bankruptcy 

filing with the $30 million loan from Regis capitalizing the corporation is the 

nutshell financial picture of the existence ofPremier Salons Beauty, Inc.? 

A. Well, a part ofthe balance sheet, I mean it had inventories, it had fixed assets, it 
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had equipment, it owed suppliers, it, you know, it owed, you know, some people 
who were supplying them. It owed utilities, you know other vendors like, you 
know, maintenance people and so on so it had, you know, accounts payables, it had 
on the liability side other accrued liabilities. It had assets, it had inventory in its 
stores, it had fixtures and equipment in its stores, it had· computers in its stores, 
things like that, and a loan to Regis. 
Q. And it's correct that those assets, the assets after going through this bankruptcy 
process and being claimed, I think was how you put it, out of the bankruptcy by 
Regis as a secured creditor have now ended up with Pure Beauty Salons and 
Boutiques, Inc., and/or Beauty First Franchise Corporation? 
A. Well, yeah, it's not claimed, there's a - - what happens is that the court sets up a 
bid procedure so anybody - - so it's an open book and the objective ofthe court is to 
get as much money as it can for the assets. 
The secured creditor can bid, since it's getting everything up to its secured value 

--- - - -.- - - -mst, ·then lliirest" goes fu llie-unseciired:-Tlie securedcred.i.tcin'~al'l ma-f6rlheasseu; - -------/ 
up to its full security. And anybody else can bid ifthey want to pay more. So there's 
a court held auction, and at that auction the highest bidder was the secured credit 
bid. I think it's called a 363 Bid, they refer to it in Bankruptcy Court in Delaware if 
you care to look it up. 
And as a result of that auction, so an investment banker was hired to try and find 
other potential buyers who would bid more than that, and then it was presented to 
the court that the highest bidder was the credit bid ofRegis and Regis was 
essentially given the assets. And this is, you know, disclosed to the court that 
Regis's intent was to use its credit bid to fund a new company which would be 
owned - - which was called Pure Beauty Salons and Boutiques, Inc. And Beauty 
First Franchise Corp. 
Q. And as we discussed earlier, you're president of both of those entities? 
A. Yes. 

Luborsky TR 59-69. 

Luborsky explained the PSBlRegis transaction through bankruptcy as follows: 

Q. Okay, the-
A. - - the nature, the way they made the bid. So I just want to make to make sure 
I'm clear. The assets never went from Pure - - Premier Salons Beauty to Regis to 
the new company, they went from Premier Salons Beauty to the new company and 
that's legally how it was done. You can look up the bankruptcy filings, the, et 
cetera, yourself, it's all public record, but I'm quite sure that in fact Regis was never 
the owner, not for a split second, of the assets ofPremier Salons Beauty. 
Q. Okay. I appreciate that explanation. 
A. Yeah. Yeah. I'm sorry if! - - - I'm sony if I wasn't clear, it's just they were 
involved in the transaction, but basically it's almost like ifyou have a house and 
it's, you know, but there's a million dollar mortgage in it and, you know, they - - the 
person vacates the mortgage and the bank. puts somebody else in. The bank never 
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necessarily owned the house, they just were - - still had the million dollar mortgage 
on it both times. It's kind of that analogy. I guess. 

Lubarsky TR 59-69. 

The Court's Conclusions ofLaw 10 through 20, taking into account the Laya factors, the 

unity of interests between Lubarsky and Premier, the overlapping corporate and personal 

structures, and the strong equities in the case all worked to warrant piercing the corporate and 

leaving Mr. Luborsky personally liable. 

Based upon all ofthe above the Court finds that the law and record herein support its prior 
-. - -... - ....-... - -"-"---.--_.-.. - ._--- -_.'''''

findings ofFact:& Conclusions ofLaw and that any objectioilstbereto by Defendants are therefore 

overruled. Defen,dant's Motion is De~ed. 

Prepared by: 

-H---"rualt Auvil (WVSB #190) 
The Employm~nt Law Center, PLLC 
1208 Market Street 
Parkersburg, WV 26101 
(304) 485-3058 

Approved as to form by: 

Samuel M. Brock ill (WVSB# 92.16) 
David A. Bosak (WVSB # 11947) 
300 Kanawha Boulevard, East 
Charleston, West Virginia 25301 

STATE OF WEST VIRGINIA 
COUNTY OF WOOD, IO-WIT: 

W I. CAROLE JONES, Clerk of the Circuit 'Cou~ ; 
thO~d Cot~nty~ West Virginia, hereby certify th~t 
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IV\{JL rit:!.LLJI.. day ofto me of record. ' as fully as the same appears 

Given under my h nd ~ 
Court, this th· . ansear o~a.id CircU't 
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IN THE CIRCUIT COURT OF WOOD COUNTY, WEST YmGINIA 

KIMBERLY S. CARROLL, 

JAMES C. BROWN, CARRIE SHOOK, 

GINGER R. RIGGINS, AMANDA R. MALONE, 

an4 CORDIA S. LITTLE, 


Plaintiffs, 

v. Civil Action No. 09-C-407 
Judge Jeffrey B. Reed 

PREMIER SALONS, INC., a Delaware corporation, 
PREMIER SALONS INTERNATIONAL, INC., 
a Delaware corporation, REGIS CORP., 
a Minnesota Corporation, REGIS CORPORATION., 
a Minnesota Corporation, CINDY WALTON 
and BRIAN LUBORSKY. 

Defendants. 

JUDGMENT ORDER 

On January 27, 2015, a non-jury trial was held before the Court. All the plaintiffs 

appeared in person and by counsel Walt Auvil and Robert Bastress Jr. None ofthe defendants 

appeared, either in person or by counsel. At said trial, evidence was introduced. As a result of 

the trial, the following findings and conclusions are made. 

FINDINGS OF FACT 

1. Plaintiffs Kimberly S. Carroll, Came Shook, an~ Cordia "Sue" Little are residents, 

and at all times relevant to this case were residents, ofWood County, West Virginia 

2. Plaintiffs James C. Brown, Ginger R. Riggins, and Amanda ~. Malone are residents, 

and at all times relevant to this case were residents, ofWashington County, Ohio. 

3. Defendant Brian Luborsky is, and at all times relevant to this case, was a resident of 

Ontario, Canada 
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4. Defendant Premier Salons, Inc. is, and at all times relevant to this case, headquartered 

in Golden Valley, Minnesota 

5. Defendant Premier Salons International Inc. was dissolved in 2001 and now serves 

only as a trade name., 

6. By prior order ofthis Court, the Regis Corporations and Cindy Walton were dismissed 

from this case. 

7. Until March 11,2009, all of the plaintiffs were employed at the Trade Secrets Hair 

Salon in the Grand Central Mall, located in Vienna, West Virginia Their positions and their 

dates ofemployment at Trade Secrets were: 

Kimberly Carroll- Hairdresser, November 16, 1996 - March 11,2009 (fr. 12-13) 

James Brown - Barber/Stylist, September, 2001 - March 11, 2009 (Tr. 28-29) 

Came Shook - Hair Stylist, November, 1999 - August, 2005 and January, 2006 - March 

11,2009 (Tr. 38-42) 

Ginger Riggins - Beauty Advisor, October, 2007 - March 11, 2009 (Tr. 47-48) 

Amanda Malone- Beauty Advisor, February 14, 2006 - approximately February, 2007 

and May 31, 2008 - March 11, 2009 (Tr. 62-63) 

Sue Little - Hairdresser, approximately March, 1999 - March 11, 2009 (Tr. 71) 


8. Prior to approximately February, 2009, the Trade Secrets salon at the Grand Central 

MaIl was owned and operated by the Regis Corporation. Tr. 5-6. 

9. In or about February, 2009, Regis sold the Trade Secrets Salon to Premier Salons. Tr. 

5-6,13-14. 

10. Shortly after acquiring the Trade Secrets Salon, ·Premier provided the plaintiffs with 

"new hire paperwork," which included (1) a covenant not to compete iftheir employment 

relationships with Premier were severed; (2) a covenant not to solicit Premier customers iftheir 

employment relationshil's with Premie( were severed; and (3) an agreement to arbitrate any 

employment disputes they might have with Premier. Tr. 14; Plaintiffs' Exhibit 1. 

11. Each ofthe. plaintiffs read the new hire paperwork and each ofthel?1aintiffs 

disagreed with the covenants not to compete and not tQ solicit customers and the agreement to 

arbitrate employment disputes. 

12. In a conference call with the Regional and District Managers ofPremier, defendant 

Brian Luborksy, who ran Premier and was its sole ?wner, informed the managers that employees 

had to sign. the documents in the new hire paperwork and, ifthey did not, they would be 

~ 2 
.~ 



I 
terminated. Tr. 8-9. 

13. On March 11, 2009,. Cindy Walton, who was a Premier Regional Manager, visited 

the Trade Secrets Salon at the. Vienna Mall, presented each of the plaintiffs (with the exception 

ofPlaintiffGinger Riggins) with the new ·hire paperwork, asked each of them to sign the new 

hire paperwork, and informed each that a failure to do so would result in termination. Tr. 9-10. 

14. Each of the plaintiffs refused to sign the covenants not to compete and not to solicit 

customers and the agreement to arbitrate all disputes with Premier that might arise about their 

employment. Tr.9-10. 

15. Because the plaintiffs refused to sign the covenants and the agreement to arbitrate 

employment disputes, Cindy Walton, acting on directions from Defendant Luborsky and other 

immediate supervisors, terminated plaintiffs' employment with Premier. Tr. 8, 11-12. 

16. The covenant not to compete that plaintiffs refused to sign stated: 

I understand that while Premier Salons employees such as myselfmay develop a 

personal relationship with some ofthe Salon's clients, these clients are at all times 

clients ofPremier Salons. Premier Salons agrees to provide you access to the 

company's Confidential Information, which is defined as any information not 

generally known in our business by third parties, including our competitors or the 

general public, and includes trade secrets. It also includes information about 

clients, including client lists, marketing, sales, employee compensation and 
 I 
finances. For example, Confidential Information may be contained in marketing 

plan or proposals, client lists, the particular needs and requirements of clients, the 

identity ofclients and potential c1i~ts, and sales and purchasing data. As a 

Premier Salons employee, either during or after your term of employment, you 

may not disclose Confidential Information which you may learn or acquire during 

your term ofemployment to any other person or entity or use Confidential 

Information for your own benefit or for the benefit of another person unless 

specifically directed to do so. By signing this agreement, and in consideration of 

the company's provisions ofConfidential Information to you, you agree that 

during your employment with Premier Salons and for a period ofSix (6) months 

immediately following your employment with Premier Salons, you will not 

directly or indirectly render services. to or for any person, firm, corporation or 

business directly or indirectly involved in the provision ofhair salon services 

within a radius of seven (7) miles of your home salon(s) without the prior written 

consent ofPremier Salons corporate office, which consent may be granted in its 

sole discretion. Consistent with the above, you agree that the company has 

promised to make such Confidential Information available to you in exchange for 

your agreement not to compete with Premier Salons or disclose the company's 
·Confidential Information as detailed above. 
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You should be aware that any violation of the terms oft:hls Non-Compete 
Agreement may cause irreparable harm to Premier Salons and entitle Premier 
Salons to injunctive relief in any court having jurisdiction, as well as entitlement 
to the damages caused to the business" ofpremier Salons. In the event that you 
shall violate the provisions ofthis agr"eement, you understand and agree that 
damages will be difficult to reasonably ascertain, and you agree that you shall 
immediately pay to Premier Salons, as liquidated damages and not as a penalty, 
the sum of Five Thousand ($5,000.00) for such violation. 

I confirm that in the event that my employment with Premier Salons Beauty Inc 
terminates for any reason, I will be able to earn a livelihood outside Premier's 
market area due to my experience and capabilities and the number of 
opportunities that exist outside ofpremier's market area I understand that my 
ability to eam a livelihood without violating the terms ofthis Agreement is a 
material condition ofmy employment. 

I acknowledge that I have read and understand the Non-Compete Agreement and, 
following an opportunity to consult with independent counsel, indicate my 
agreement to the foregoing. 

Employee Signature~_____________ 

Date_______ 


E~bit 1. 

17. The covenant not to solicit Premier customers that plaintiffs refused to sign stated: 

I understand that Premier Salons is in the business ofproviding salon and beauty 
services to its customers, and that its employees are one of the most vaiuable 
assets ofits business. In consideration ofmy being employed by Premier Salons, 
I agree that during my employment and for a period of 12 months afterwards, that 
I will not solicit, entice or persuade any other employees ofPremier Salons to 
leave their employment with Premier Salons for any reason. I realize that ifl was 
to solicit or persuade any ofpremier's employees to leave premier for any reason, 
that Premier would suffer substantial damages to its business, the exact amount of 
which would be difficult to ascertain. Ifbreach of this non-solicitation agreement, 
I- agree to pay Premier Salons as liquidated damages and-not as a penalty the sum 
of$7,500.00 for each violation. I understand and agree that damages may not 
completely compensate Premier Salons for my beach as set forth aboye, Premier 
shall be entitled to obtain equitable injunctive reliefagainst me. 

Employee Signature ________________ 

Date~_______ 
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Exhibit 1. 

18. The covenant to arbitrate all employment disputes that might arise with Premier 

stated: 

This Agreement to arbitrate all disputes arising from employment is between 
Employee and Premier Salons, Inc., ("Company"), excluding any and all disputes 
and/or litigation regarding the enforcement, breach, and/or applicability ofall 
non-competition agreements, covenants, and/or contracts between Premier and the 
employee. . 

1. In the event ofany dispute, claim or controversy between Employee and 

Company, its Area Supervisors, Regional Managers, Vice Presidents, officers, 

employees or agents, both parties agree to submit such dispute, claim or 

controversy to final and binding arbitration, inch,uling but not limited to claims for 

breach ofcontract, civil tort and employment discrimination such as violation of 

Title VII ofthe Civil Rights Act, Age Discrimination in Employment Act, the 

American with Disability Act, the Family Medical Leave Act, the Fair 

Employment and Housing Act, and other State or Federal employment related 

laws. Both Employee and Company acknowledge that they are giving up their 

right to a jurY trial in civil court. 

2. I understand and agree that this Agreement to arbitrate does not apply to 

any claims I may have for Workers' Compensation or unemployment 

compensation benefits or to claims by the Company or me for injunctive' or other 

equitable relief. 

3. The arbitration shall be conducted by a single arbitrator selected either by 

mutual agreement ofEmployee and Company or ifthey cannot agree, from an 

odd-mnnbered list of experienced employment law arbitrators provided by the 

American Arbitration Association. Each party shall strike one arbitrator from the 

list alternatively until only one arbitrator remains. The arbitrator shall have all 

powers conferred by law and a judgment may be entered on the award by a court 

of law having jurisdiction. The arbitrator shall issue a written opinion supporting 

the reasons for the award and judgment The award and judgment shall be 

binding and final on both parties. 

4. Each party shall have the right to conduct such discovery, including but 

not limited to the taking of depositions, as may be available in any civil action 

filed in any state court 

5. Each party shan pay their own arbitration related expenses unless state law 

requires otherwise, in which case the Company shall pay all arbitration related 

expenses. 

6. This Agreement shall continue during the term ofemployment and 

thereafter regarding any employment-related disputes. This Agreement may only 

be modified ifby written agreement signed by both Employee and the President 

of the Company. 
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7. Employee has been advised to seek an attorney for advice regarding the 
effect ofthis Agreement prior to signing it. 
8. Employee and Company understand that by signing this Agreement, 
they give up their right to a civil trial and their right to a trial by jury. 
9. Ifany of the provisions ofthis Agreement are found null, void or 
inoperative, for any reason; the remaining provisions will remain in full force and 
effect. 

I acknowledge that I have read and understand the Arbitration Agreement and 
indicate my agreement. to the foregoing, . 

Employee Signature _______________ 

Date:......-______ 


Exhibit 1. 

19. The covenants not to compete and not to solicit Premier customers would have 

severely restricted plaintiffs' employment opportunities and ability to earn income if their 

Premier employment were terminated because hair dressers, hair stylists, and barbers are heavily 

dependent upon the clientele that they have built and established through years of serving their 

clients. Tr. 17-18,30-31, 37-38,40,66, 73-74. 

20. Reliance upon a client base developed through years ofprior service is a major 

component ofthe business and income for anybair dresser, hair stylist, or barber. Tr., e.g., 17

18,30-31,37-38, 73-73. 

21. The covenants not to compete with Premier and not to solicit Premier costumers 

would have imposed unreasonable restraints on plaintiffs' ability to eam a livelihood. 

22. The liquidated damages provisions in the covenants not to compete and not to solicit 

Premier customers were unreasonable and oppressive. 

23. Signing the agreement to arbitrate employment disputes with Premier, as provided in 

Premier's new hire paperwork, Plaintiffs' Exhibit 1, would have constihIted a waiver oftheir 

rights to pursue judicial relief and to a trial byjury to resolve any dispute that might arise in their 

employment with Premier. 

24. Plaintiffs refused to sign the covenants not to compete or to solicit Premier customers 

because, given the nature 0 f the hair styling market and the need to rely on established clientele, 

they did not want to commit to an agreement that would not allow them the flexibility to leave 
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Premier and go elsewhere and that would put them at serious financial risk if Premier terminated 

their employment. Tr. 17-18,30-31,37-38,40,66,73-74. 

~5. Plaintiffs did not sign the agreement to arbitrate employment disputes because they 

did not want to surrender their rights to pursue judicial relief and to have any claims they might 

h~ve against Premier resolved by a trial by jury. Tr., e.g., 19,32,41,66,73-74. 

26. After informing plaintiffs of their terminations, MS. Walton called Premier's Vice 

President Shelby Michaels, whose direct supervisor was Defendant Luborsky, and asked her for 

advice on what to do; Ms. Michaels advised Walton to call the police and have the plaintiffs 

removed from the store. Tr.10-11. 

27. Both the Mall security and the Vienna Police Department were contacted and arrived 

on the scene. 

28. The police conferred with.Ms. Walton, who informed them the plaintiffs had been 

fired; the police then convened a meeting of the plaintiffs in the salon, informed them that they 

had been terminated, and that they had to immediately depart the premises. Tr. 20-22,42, 55-57, 

76-77. 

29. The police escorted the plaintiffs to the salon exit. Tr. 21-22, 34,42-43, 55-57, 66

67, 76-77. 

30. There were customers in the salon when the police convened the meeting to tell the 

plaintiffs they had been fired and had to leaye immediately, there were additional customers in 

the store when the police escorted the plaintiffs from the store, and the police's escort of the 

plaintiffs out ofthe store was visible to Mall customers passing by and to customers and 

employees in stores adjacent to and opposite from the Trade Secrets Salon. Tr. 20-22, 36-37,42

43,55-57,61-65, 76-77.. 

31. Following her discharge from Premier, plaintiff Kim Carroll made reasonable efforts 

to find compm:ahle employment in the Parkersburg area but was unabl~ to find any. She. 

continued to look for employment until she became physically unable to work in January of 

2012. Tr. 23-24. 

32. In the four quarters preceding her termination, plaintiff Carroll earned $27,403.27 

from Premier; but for her discharge, plaintiff would have earned $77,551.82 between March 11, 

2009 and January 2012. Tr.26-27. 
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33. At the time ofplaintiff Carroll's discharge on March 11, 2009, Premier owed her 

$2,512.37 in wages and $90.00 in un-reimbursed expenses, or $2,602.37; Premier did not pay 

Ms. Carroll the said amounts owed until after it issued to her a check dated March 20,2009. Tr. 

24-26. 

34. Following plaintiff James Brown's discharge from Premier, he sought similar 

employment in the area and, after two and a halfweeks, found employment that provided him 

with a higher income than he had been earning at Premier. 

35. In the four quarters preceding Plaintiff Brown's discharge from Premier, he earned 

$27,242.59 from Premier; but for his discharge, he would have earned $1,309.74 during his 

period ofunemployment. 

36. At the time ofplaintiffBrown's discharge, Premier owed him $1,569.34 in wages, 

which it did not pay to him until it issued a .check dated March 20, 2009. Exhibit 2; Tr. 34-35. 

37. Following Premier's discharge ofplaintiff Carrie Shook, she conscientiously sought 

similar employment in the area but was not able to secure a position until January, 2010. Tr. 43

44. 

38. In lIer employment since March 11, 2009, plaintiff Shook has earned $86,985.39, 


which is $77,261.58 less than what she would have earned at Premier. 


39. At the time ofplaintiff Shook's discharge, Premier owed her $1,220.27 in wages, 

which it did not pay to her until after it issued a check dated Mar.ch 20, 2009. Exhibit 2; Tr. 44

45. 

40. Following Premier's discharge ofplaintiff Ginger Riggins on March 11, 2009, she 

secured employment tha~ allowed her to make up for her lost Premier earnings and has since 

obtained her nursing degree and employment as a registered nurse earning more than she would 

. have at Premier. Tr. 59-60. 

41. At the time ofher disc~arge from Premier on March 11, 2009, plaintiffRiggin~ 


earned $672.66 for a two-week period, which is an annualized rate of$16,8l6.50. 


42. At the time ofher discharge, Premier owed plaintiff Riggins $672.66 in wages, 


which Premier did not pay to her until after it issued a check dated March 20, 2009. 


43. Following her discharge from Premier, plaintiff Amanda Malone sought other 

employment, but w.as not able to find such: for a period of three weeks; she has subsequently 
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remained employed earning wages bigher than she would have earned with Premier. Tr. 67~69: 

44. At the time ofher discharge from Premier on March 11, 2009, plaintiff Malone 


earned $580.15 for a two-week period; but for her discharge from Premier, she would have 


earned $870.23 during the three weeks she spent finding other employment. Tr. 67-69. 


45. Based on plaintiff Malone's last two weeks' wages, her annualized pay was 


$14,503.75. 


46. At the time ofher discharge, Premier owed plaintiff Malone $580.15 in wages, 


which Premier did not pay to her until after it issued a check dated March 20, 2009. 


47. Followipg her discharge, plaintiff Sue Little diligently but unsuccessfully sought 


other employment. Tr. 77-78. 


48. In 2008, the year preceding her discharge from Premier, plaintiff Sue Little earned 

$22,713.79 at the Trade Secrets Salon. Tr.79. 

49. Plaintiff Little applied for and received Social Security retirement benefits in 2010. 

50. At the time ofher discharge, Premier owed plaintiff Little $1,081.15 in wages, which 

Premier did not pay to her until after it issued a check dated March 20, 2009. 

51. Each of the plaintiffs suffered emotional distress, humiliation, embarrassment, and 

stress from being temrinated from their employment, from suffering the ignominy ofbeing 

escorted out ofthe store by the police in front of store customers, mall customers, ,and mall 

employees, and from facing the insecurity ofbeing unemployed. Tr. 19-24,36,43-44,61-62, 

66-67,80. 

52. Plaintiff Carroll was devastated and in tears upon being told that she was terminated 

from the position that sh~ had held for thirteen years, Tr. 19; she was hwniliated by being , 

escorted from the salon by the police in full view ofstore customers, mall patrons, and mall 

employees, Tr. 22; she continued to suffer embarrassment after her employment because persons 

, at the mall observing the police escort inferred that Car;roll and her coworkers had engaged in 

wrongdoing, id.; she suffered anxiety, stress, and hardsbip while unemployed following her 

discharge, and these worsened when her husband was laid off from his employment two weeks 

after plaintiffs' discharge. Tr.24 

53. Upon being ,discharged, plaintiff James Brown felt ''like [he'd] been thrown out on 

the street' and run over by a truck." Tr. 36. 
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54. Plaintiff Carrie Shook was unemployed for nine months as a single parent with three 

small children and found coping emotionally and financially to be ''very, very hard," Tr. 44; she 

"cried all'the time," Tr. 43; she was "devastated and embarrassed like nobody's business because 

we looked like criminals being escorted out ofthe store," Id, 

55. Upon being escorted out of the salon by the police in front ofcustomers and mall 

employees, plaintiff Ginger Riggins was "scared," "embarrassed," and ''publicly humiliated." 

Tr.61-62. 

56. Upon her discharge and being escorted out by the police, plaintiff Amanda Malone 

"was in shoc~.... [She] felt like [plaintiffs] were being taken to prison for something crazy[.] 

Being treated like that was just embarrassing." Tr. 66-67. 

57. PlaintiffSue 'Little "was very upset" by her termination because she was single and 

had to take care ofherselfand because she had been at the salon a long time and had enjoyed 

working with the other employees there as a team; the discharge ''was just devastating" for her. 

Tr.80. 

58. Premier's Salons Beauty Inc., and Premier Salons Inc., provided a 30(b)(7) deposition 

through their designee, Defendant Luborsky, on November 29, 2011. Luborsky TR. 5-6. Premier 

Salons Inc., is owned by Luborsky Family Trust I and P.S. Hold Co. Luborsky TR 9-15. 

59. Defendant Luborsky resisted testifying about whether and to what degree he 

benefitted from the Luborsky Family Trust I, which is an owner ofPremier Salons Inc. Luborsky 

TR 18-23. 

60. Former Defendant Premier Salons Beauty Inc., was dissolved in banlauptcy in 

January 2011. Premier Salons Beauty Inc., had been owned at that time by Luborsky Family 

Trust II. Luborsky TR 23. Assets from the bankruptcy ofPremier Salons Beauty Inc. were 

purchased by entities mown by Defendant Luborsky. Luborsky TR 25-28. Laborksy's children 

and wife are the be~eficiaries ofLuborsky Family Trust 1, from which Lub~rsky testifies that he 

has no direct benefit, but from which his minor children and spouse "may derive benefit." 

Luborsky TR 29-31. 

61. Luborsky Family Trust II - Luborsky himself is the beneficiary. Luborsky TR 31. 

Luborsky Family.Trust II was the only shareholder in Premier Salons Inc, or Premier Salons 

Beauty Inc. As to Defendant Luborsky's ownership, interest and control in the Defendant 
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entities, Luborsky testified that he was a beneficiary of Luborsky Family Trust II. Luborsky TR 

32-34. Luborsky is the CEO and President of Premier Salons Inc., and has been from January 1, 

2008 to the date ofhis deposition on November 29, 2011. 

62. Although he is the President and CEO of Premier Salons Inc., Luborsky testified that 

he received no benefit from this role, rather receiving a salary from Premier Salons Limited, a 

Canadian Company. Luborsky 1R 34-36. Luborsky testified that the salary he received from 

Premier Salons Limited reflected his duties for both Premier Salons Limiteo and Premier Salons 

Inc., as President and CEO ofboth corporations. Luborsky 1R 34-36. 

63. Luborsky's salary and benefits from Premier Salons Limited (the Canadian 

corporation) was authorized by the Board ofDirectors for Premier Salons Inc. Luborsky TR 38

39. The other members of the Board ofDirectors of Premier Salons Inc., are employees of 

Falconhead Capital, the major shareholder of Premier Salons Inc. Luborsky TR 38-39. 

64. Premier Salons Inc., and Premier Salons Beauty Inc., shared offices, a single 

telephone system and headquarters. Luborsky TR 40-42. All corporate Defendants share a single 

corporate headquarters at Golden Valley, Minnesota. Luborsky TR 50. 

65. Luborsky testified that hewas confused by the various corporate entities and trusts 

and was not sure who or what was headquartered where. Luborsky TR 51-53. ("I'm"getting a 

little mixed up between the different entities.") LuborskyTR 5l. 

66. Premier Salons Inc., and Premier Salons Beauty Inc., shared the same head ofhuman 

resources and after Premier Salons Beauty went out of existence, that head ofhuman resources . 

continued on in charge of Premier Salons Inc. Luborsky TR 51-53. 

67. All of the human resources and labor relations functions for the Defendant corporate 

entities are performed 01,1t of the same headquarters in Golden Valley, Minnesota, as was Premier 

Salons Beauty when i~ existed. Luborsky TR 53. 

68. Premier Salons Beauty Inc., 'Yas incorporated in late January or early February of 

2009, and filed for bankruptcy on July 6, 2010. It was dissolved in bankruptcy effective January 

2011. Luborsky TR 57. Pre.mier Salons Beauty Inc., thus existed outside ofbankruptcy 

proceedings for approximately a year and a half. LuborskyTR 58. 

69. The sole capitalization ofPremier Salons Beauty Inc., was a thirty million dollar loan 

from Regis Incorporated, an unrelated corporation. Luborsky TR 58-69. 
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70.- Luborsky had a telephone conference call with Cindy Walton, an Area Supervisor ~or 

Premier Salons Beauty Inc., in March 2009. Luborsky TR 71-74. Luborsky testified that he had 

authority to direct Walton as a Regional Director to enact the Defendants' policy with regard to 

covenants not to compete, covenants not to solicit Premier customers and covenants to arbitrate 

contained in the new hire paperwork presented by Walton to the Plaintiffs. Luborsky TR 78-82. 

71. Defendant Luborsky stated that he would have told Walton and others on a 

conference call that the Plaintiffs did not have the right to elect not to agre~ to the policies 

regarding the covenant not to compete, the covenant not to solicit and the covenant to arbitrate 

their claims. Lu1?orsky TR 86-87. 

72. Defendant Luborsky testified that whether the Plaintiffs were terminated by Premier 

Salons Beauty or not was odd to him because, in his mind, Plaintiff never actually worked for 

Premier Salons Beauty "normally". Luborksy simultaneously stated that it, was possible that 

Plaintiffs had worked for Premier Salons Beauty ''for a while". LuborskyTR 90. Defendant 

Luborsky testified that he thought that the PlaiI~.tiffs were "basically ... working for us on a 

misunderstanding in a sense that we have certain policies that we would be expecting tP,em to 

sign and if they saw those policies if they didn't want to sign them, they couldn't work for us 

period. So I don't know whether you consider it voluntary termination." Luborsky TR 90. , 

73. Defendant Luborksy testified that, as to decision making about whether or not the 

Plaintiffs would be required to sign the non-compete, non-solicitation and arbitration paperwork 

he may have been involved and had a person by person involvement in decision making, hejust 

did not recall. Luborsky TR 95-97. 

CONCLUSIONS OF LAW 

1. The State ofWest Virginia maintains a well-established and substantial public policy 

in gu~anteeing citizens the opportunity to seek judicial relie~for civil wrongs and to demand in 

such proceedings a right to a trial by jury. West Virginia Constitution, Article ill, §§ 10, 13, 16, 

and 17; West Virginia Rules ofCivil Procedure, Rules 38 & 39; Bishop Coal Co. v. Salyers, 181 

W. Va. 71,380 S.E.2d 238 (1989). 

2. The State ofWest Virginia recognizes that there is a substantial public policy in favor 

offree employment opportunities and against unreasonable restraints on them; covenants not to 
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compete against an employer and covenants not to solicit an employer's customers can impose" 

such unreasonable restraints. Voorhees v. Guyan Machinery Co., 191 W. Va. 450,446 S.E.2d 

672 (1994). Moore Business Forms, Inc. v. Fappiano, 181 W. Va. 305, 382 S.E.2d 499 (1989); 

Appalachian Laborat0!ies, Inc. v. Bostic, 178 W. Va. 386, 359 S.E.2d 614 (1987); Torbett v. 

WheeliI?-g Dollar Savings & Trust Co., 173 W. Va. 210, 314 S.E.2d 166 (1983); Pemco Corp. v. " 

Rose, 163 W. Va. 420, 257 S.E.2d 885 (1979). 

3. The defend.ants' discharge of the plaintiffs from their employm.eht because they 

refused to agree t<;, and sign the new hire documents presented to them by the defendants, namely 

the covenants not to ·compete and not to solicit Premier customers iftheir employment were 

terminated and to settle by arbitration all potential employment disputes with the defendants 

violated the substantial public policies identified in paragraphs 1 and 2, supra. 

4. Employme:p.t discharges that violate substantial public p~licies are wrongful and 

render the employer liable for all legal damages, including compensation for back pay and for 

emotional distress and humiliation injuries, as well as punitive damages. E.g., Twigg v. Hercules 

Com., 185 W.Va. 155,406 S.E.2d 52 (1990); McClung v. Marion County Commission, 178 

W.Va. 444, 360 S.E.2d 221 (1987); Harless v. First National Bank in Fairmont, 162 W. Va. 116, 

246 S.E.2d 270 (1978). 

5. Th~efore, defendants are liable to the plaintiffs for their economic losses as foll<?ws: 

Kimberly Carroll- $77,551,82 

James Brown- $1,309.74 

Carrie Shook - $77,261,58 

Ginger Riggins - $0 

Amanda Malone - $870.23 

Sue Little - $22,713.79 

6. The defendants. are further liable to the plaintiffs for their humiliation, ~mbarrassment, 

anxiety and other forms of emotional distress in the following amounts: 

Kimberly Carroll- $30,000.00 

James Brown - $20,000.00 

Came Shook - $80,00.00 " 

Ginger Riggins - $20,000.00 
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Amanda Malone - $15,000.00 


Sue Little - $30,000.00 


7. Defendants' failed to compensate plaintiffs for wages and employee expenses owed 

them within three days of their discharge, and such failure violated the West Virginia Wage 

Payment and Collection Act, West Virginia Code §§ 21-5-1, et seq. 

8. For violating plaintiffs' rights under the West Virginia Wage Payment and Collection 

Act, defendants owe the plaintiffs three times their untimely paid wages, ~1 W. Va. Code § 21-5

4(e), or the following amounts: 

Kim~erly Carroll- $7,807.11 


James Brown- $4,708.02 


Carrie Shoo~ - $3,660.81 


Ginger Riggins - $2,017.98 


Amanda Malone - $1,740.45 


Sue Little - $3,243.45 


9. Defendants owe the plaintiffs prejudgment interest on their back pay and Wage 

..Payment damages. 

10. cc The corporate entity may be disregarded in those situations where the corporate 

form is being used to perpetrate injustice, defeat public convenience, or justify wrongful or 

inequitable conduct" SyI. pt 3. Mills v. USA Mobile Communications. Inc., 190 W. Va. 209, 

438 S.E.2d 1 (1993). Dieter Eng'g Servs. v. Parkland Dev.. 199 W. Va. 48, 51,483 S.E.2d 48, 

51,1996 W. Va. LEXIS 219,3 (W. Va. 1996)" 

11. The Court FINDS that Defendant Luborsky has used the corporate entity of Premier 

Salons Inc., and Premier Salons International Inc., to perpetrate injustice, defeat public 

convenience and justify a wrongful and inequitable conduct by Defendant Luborsky and that, 

upon these bases, the corporate entities ofPr~ier Salons Inc., and Premier Salons International 

Inc., should be disregarded and Defendant f:.uborsky should be held personally liable for the 

judgment in this matter in addition to the corporate liability of Premier Salons Inc., and Premier 

Salons International Inc. 

12. When considering the factors set forth ~y the West Virginia Supreme Court for 

considering holding Defendant Luborsky responsible for the debts of the corporate Defendants 
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the Court begins with the observation that in general individual stockholders are not responsible 

for the debts of a corporation. Laya v. Erin Holmes Inc., 177 W. Va. 343, 346, 352 S.E.2d 93, 97 

(1986). However, the West Virginia Supreme Court has recognized that the concept of corporate 

identities should be disregarded when the legal affliction ofthe corporate identity produces 

injustice or inequitable consequences. Dieter Eng'g Servs. v. Parkland Dev., 199 W. Va 48, 58, 

61,483 S.E.2d 48,58-61, 1996 W. Va LEXIS 219, 27-38 (W. Va 1996) 2. 

13. "[D]ecisions to look beyond, inside and through corporate facades must be made 

case-by-case, with particular attention to factual details." Laya v. Erin Homes, Inc., 177 W.Va 

343,347,352 S.E.2d 93, 98 (1986). 

14. Defendant and CEO Luborsky, could not testify reliably as to the various corporate 

entities and trusts which he created. Lubarsky created entities which authorize the payment of 

his salary by other entities which he also controls He draws no salary from some entities despite 

being the CEO ofthose entities because he draws a salary authorized by that entity from other 

supposedly separate entities, - all ofwhich indicates that Lubarsky treats all ofthe corporate 

entities involved as alter-egos ofthis own personal finances. In his deposition, Defendant 

Luborsky stated even though he served as CEO and President ofPremier Salons, Inc. he was not 

paid by that corporation. TR 35. He indicated that he was paid $75,000 plus expenses by 

Premier Salons Limited, a Canadian company, wherein he also serves as president. TR 35. 

Defendant Luborsky also-stated in his deposition that he served as president ofPremiers Salons 

Beauty, Inc. while it was operating. 

15. Thus, the Court concludes that there is such unity ofinterest and ownership that the 

separate personalities ofthe corporate Defendants and Defendant Luborksy no longer exist. 

16. The Court further finds that it an equitable result would occur ifLuborsky's acts and 

the acts of the corporation were treated separately in that, Luborsky was directly involved in 

directing t~e actions which affected the Plaintiffs' tennination and ~d so while maintaining a 

state ofconfusion about whether the Plaintiffs were in fact employees ofthe Defendants. 

17. One factor r~lied upon by the West Virginia Supreme Court which strongly supports 

piercing the corporate veil in this matter is the substantial under-capitalization ofPremier Salons 

Beauty, Inc., which was capitalized solely with a loan from the former Defendant Regis and 

which, as a resu~t, went out ofbusiness within less than a ye~ ofits creation. Laya v. Erin 
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Holmes Inc., 177 W. Va. 343,346,352 S.E.2d 93,97 (1986) (page 350, 101). 
r--

I 

l 

18. Also strongly favoring piercing the corporate veil or the use ofthe same office in 

business locations and human resources functions by all of the corporate Defendant entities. 

Dieter Eng'g-Servs. v. Parkland Dev., 199 W. Va 48, 58, 61,483 S.E.2d 48,58-61, 1996 W. Va. 

LEXIS 219, 27-38 (W. Va. 1996) 2 (page 60-61). 

19. Factors that go against piercing the corporate veil include that Premier Salons 

Beauty, Inc. and Premier Salons, Inc. had separate bank accounts, articles of incorporation, 

minutes and assets. TR 98-99. 

20. Another factor that goes against piercing the corporate veil is that Defendant 

Lubrosky did not have identical ownership interests in Premier Salons, Inc. and Premier Salons 

Beauty, Inc. Defendant Luborsky stated in his deposition that The Lubrosky Family Trust II 

wholly owned Premier Salons Beauty, Inc. and that he was one of the beneficiaries to that trust. 

He further indicated that The Luborsky Family Trust I owned approximately 39.1 % ofP~ier 

Salons, Inc. and that he was not a beneficiary to that trust. 

After reviewing all the factors, this Court FINDS that the Defendant corporations and 

Defendant Luborsky are so intertwined that it is equitable to pierce the corporate veil and make 

Defendant Luborsky personally liable in this matter. 

Wherefore, the Court enters judgment iIi. favor ofthe Plaintiffs and against the 

Defendants, and each of them, in the amounts set forth herein and above. 

The Clerk is to provide a copy of this Order to plaintiff's counsel and to the defendants at 

the address listed in the Court file. 

ENTERED: Lf -2.)- /S 
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