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PETITIONER'S ASSIGNMENTS OF ERROR 

1. 	 WHETHER THE CIRCUIT COURT ERRED IN ALLOWING THE 
INVESTIGATING OFFICER'S READING OF THE DOCUMENTATION 
PROVIDED BY THE CELLULAR PHONE PROVIDER WHEN THE PARTIES 
HAD ALREADY STIUPULATED TO THE AUTHENTICATION AND 
ADMISSmILITY OF THE RECORDS? 

II. 	 WHETHER THE PROSECUTOR'S REMARKS IN CLOSING REGARDING 
THE DNA EVIDENCE SUBMITTED WERE PROPER? 

STATEMENT OF TIlE CASE 

The Petitioner was indicted by a Berkeley County grand jury on one (1) felony count of 

Murder, one (1) felony count of Felony Murder, one (1) felony count of Robbery in the First 

Degree, and one (1) felony count of Conspiracy to Commit Robbery on or about February 9, 

2015. [Appendix Record, Volume II, hereinafter referred to as ARII, 941-943.] The facts giving 

rise to the indictment were as follows: the Petitioner and her co-defendants Vincent Smith and 

Jacobe Johnson, planned to rob the victim, Michael Garcia In order to do so, they used a friend, 

LaQuadia Grant, to set up a drug transaction with the victim. The Petitioner and Vincent Smith 

robbed and ultimately shot and killed the victim before returning to where Jacobe Johnson was 

waiting in the car to drive away from the scene. 

Following a trial by jury on September 28- October 1,2015, the Petitioner was found 

guilty of Felony Murder and Conspiracy to Commit Robbery. [Appendix Record, Volume I, 

hereinafter referred to as ARI, 859-864.] The jury did not recommend mercy on the Felony 

Murder count. [Id.l Thereafter, the Petitioner, by counsel, filed a number of post trial motions, 

which were denied by the court. 

In her statement of facts, the Petitioner makes a number of conc1usory allegations about 

the sufficiency of the State's evidence and the credibility of the State's witnesses while not 

alleging insufficiency of evidence to support the Petitioner's conviction. The State notes that the 
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witness testimony, which was clearly found to be credible by the jury, was sufficient to convict 

the Petitioner taken on its own. Moreover, the discovery of ammunition in the Petitioner's 

vehicle, which was of a similar style cramp and material and the same manufacturer (Armscor) 

to the fIred bullets recovered from the crime scene further supported the jury's verdict. The 

Petitioner also makes no allegations of error herein with regard to that evidence. 

On January 7,2016, the Petitioner appeared for sentencing before the circuit court. The 

Petitioner was then sentenced to life imprisonment without the possibility of parole pursuant to 

W.Va. Code §61-2-2 and the jury's fmding of no mercy; and to the statutory indeterminate term 

of not less than one (1) nor more than five (5) years of incarceration pursuant to W.Va. Code 

§61-1O-31. [ARL 913-929; ARll, 987-989.] The sentences were ordered to run consecutively to 

one another. [Id.] It is from this fmal order of the court that the Petitioner appeals. 

SUMMARY OF ARGUMENT 

The circuit court did not err in allowing the investigating officer to read information 

contained in the documents provided by the cellular provider considering the parties had already 

stipulated to the authentication and admissibility of those records as well as the key outlining the 

interpretation of those records. While Cpl. Christian did give testimony and examples in order to 

assist the jury in interpreting the records once they retired to deliberate, his testimony was clearly 

based on a reading of the records in conjunction with the provided key. Also, while it is true that 

Cpl. Christian has experience and education in his role as an investigator in interpreting said 

records, he is allowed as a lay witness to provide information helpful to assist the trier of fact in 

consideration of the evidence. Finally, the parties agreed on the parameters of Cpl. Christian's 

testimony regarding the cellular phone records and the admissibility of that evidence during a 

sidebar. There was no error with the testimony of this witness. 
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Moreover, the Petitioner's expert witness testified and agreed with the testimony of Cpl. 

Christian but applied his technical knowledge to further explain the records to the jury. 

Therefore, even if the court allowing Cpl. Christian's testimony as a lay witness on certain points 

was in error, said error was harmless in light of the weight of the evidence and the surrounding 

circumstances, which demonstrate no prejudice to the Petitioner. 

Lastly, the prosecutor's comments regarding the DNA testing results in her closing 

argument were not in error, as she was permitted to make reasonable inferences based upon the 

sum of the testimony and evidence introduced. 

STATE:MENT REGARDING ORAL ARGUMENT AND DECISION 

The State avers that the facts and legal arguments are adequately presented in the briefs 

and record on appeal and that the decisional process would not be significantly aided by oral 

argument. As such, oral argument would be unnecessary in this matter pursuant to Rule 18. If, 

however, this Court were to fmd oral argument necessary, the State believes argument pursuant 

to Rule 19 would be appropriate. 

ARGUMENT 

I. 	 THE CIRCUIT COURT DID NOT ERR IN ALLOWING TIlE INVESTIGATING 
OFFICER TO READ IN INFORMATION CONTAINED IN THE DOCUMENTS 
PROVIDED BY THE CELLULAR PROVIDER CONSIDERING THE PARTIES 
HAD ALREADY STIPULATED TO THE AUTHENTICATION AND 
ADMISSmILITY OF TIlE RECORDS AND THE KEY OUTLINING 
INTERPRETATION OF THE RECORDS. 

A. Standard of Review 

The action of a trial court in admitting or excluding 
evidence in the exercise of its discretion will not be disturbed by 
the appellate court unless it appears that such action amounts to an 
abuse of discretion. 

Syl. Pt. 	1, State v. Harris, 216 W.Va. 237, 605 S.E.2d 809 (2004)(per curiam); Syl. Pt. 1, State v. 
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Calloway, 207 W.Va. 43,528 S.E.2d 490 (1999). 

" 'The determination of whether a witness has sufficient 
knowledge of the material in question so as to be qualified to give 
his opinion is largely within the discretion of the trial court, and 
will not ordinariI y be disturbed on appeal unless clearly 
erroneous.' Cox v. Galigher Motor Sales Co.. 158 W.Va. 685, 213 
S.E.2d 475 (1975)." Syllabus point 3, State v. Haller. 178 W.Va. 
642,363 S.E.2d 719 (1987). 

Syl. Pt. 4, State v. Jameson, 194 W. Va. 561,461 S.E.2d 67 (1995). 

B. Discussion 

The Petitioner ignores key facts in her discussion of this issue. 

First, the parties entered into a stipulation that "all cellular call records and NEID cell 

phone tower records are admitted without objection and may be used by any party without 

appearance of a records custodian." [ARI, 603.]1 The parties agreed that the records were 

admissible pursuant to W.V.R.E. 803 as records of regularly conducted business activity, and the 

parties further agreed that they were satisfied as to the authenticity of those records as what they 

were purported to be pursuant to W.V.R.E. 901 and 902. The evidence was admitted without 

any objection and referenced extensively by witnesses with no hearsay objections. [ARI, 607; 

ARI, passim.]2 These records included the cellular phone records connected to the particular 

numbers requested, a definitions key governing interpretation of the records, and the NEID cell 

tower location records. 

Second, Cpl. Christian offered no opinions in the course of his testimony. [ARI, 603

644.] Cpl. Christian only testified to facts as gleaned from the stipulated to records. He read 

portions of the records to the jury, defmed words and abbreviations for them using the supplied 

1 The parties further stipulated that certain phone nwnbers were associated withlbelonged to certain 

individuals involved in the case. [Id.l 

2 Generally, the failure to object constitutes waiver of a right to raise the matter on appeal. State v. 

Asbury, 187 W.Va. 87,91,415 S.E.2d 891, 895 (1992). 
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key, interpreted the meaning of the numbers given in the records also according to the supplied 

key, and gave the location of the cell phone towers that routed the calls according to the records. 

[Id.l He provided examples to the jury as to how to interpret the records so that when the jury 

retired to deliberate with the records they would more clearly understand how to use the 

provided key. [Id.l While it is true that Cpl. Christian formulated a map that included the 

location of these cell phone towers, he did so using the longitude and latitude coordinates 

indicated in the records. Furthermore, as a part of his investigation, he went to the coordinates 

and photographed the actual towers to confirm that the towers did, in fact, exist where indicated 

in the records. These photographs were admitted without objection from defense counsel. [ARI, 

Even if the Court [mds that Cpl. Christian's guidance to the jury on interpreting the 

stipulated to records using the key contained in those records constituted an opinion, this Court 

has found as follows: 

In order for a lay witness to give opinion testimony pursuant to 
Rule 701 of the West Virginia Rules of Evidence (1) the witness 
must have personal knowledge or perception of the facts from 
which the opinion is to be derived; (2) there must be a rational 
connection between the opinion and the facts upon which it is 
based; and (3) the opinion must be helpful in understanding the 
testimony or determining a fact in issue. 

Syl. Pt. 2, State v. Nichols, 208 W. Va. 432, 541 S.E.2d 310 (1999), overruled on other grounds 

by State v. McCraine, 214 W. Va. 188, 588 S.E.2d 177 (2003). Furthermore, 

"It is firmly established in this state that the opinion of a witness 
who is not an expert may be given in evidence ifhe has some 

3 Cpl. Christian did offer testimony that as part of his investigation and review of the records he received 
in response to his requests, he called Sprint, which clarified that voice calls were reported in Central 
Standard Time while texts were reported in Eastern Standard Time. [ARI, 609-610; 623.] That 
information was not contained within the stipulated to records. However, that testimony was not objected 
to by counsel. [ld.] Again, the failure to object constitutes waiver of a right to raise the matter on appeal. 
State v. Asbury, 187 W.Va. 87, 91,415 S.E.2d 891,895 (1992). 
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peculiar knowledge concerning the subject of the opinion than 
jurors are ordinarily expected to have." Cochran v. Appalachian 
Power Co.. 162 W.Va. 86,246 S.E.2d 624 (1978). 

Syl. Pt. 2, State v. Haller, 178 W. Va. 642, 363 S.E.2d 719 (1987). 

Based upon Cpl. Christian's experience and education with regard to receiving and 

interpreting cellular phone records, he had valuable knowledge to assist the trier of fact in 

understanding the stipulated to cellular phone records. He requested and received the records 

from the provider and, therefore, personally perceived the same. His testimony explaining how 

to use the key accompanying those records and giving the jury an example to follow in their own 

review of the evidence was rational and helpful to understanding the evidence. 

Furthermore, and most significantly, during a sidebar, the parties came to an agreement 

with regard to the testimony introduced from Cpl. Christian. [ARl,633-638.] As Petitioner's 

counsel phrased it, the parties "did a deal." [ARI, 647.] At sidebar, the parties agreed that the 

State would excuse its expert, who was present and waiting to testify; no inquiries would be 

made by any party with regard to issues of bandwidth; the State's map would not be introduced 

into evidence; the State's map could be used as a simple demonstrative aid in conjunction with 

the admitted photographs of the actual towers taken by the officer in order to show only the 

locations of the cell phone towers in reference to the location of the crime scene. [ARI, 633

638.] 

The State's evidence with regard to the cell phone records was further clarified during the 

testimony of Sgt. Brendan Hall. Sgt. Hall testified very clearly that it could not be determined 

with absolute certainty who had made a calIon a particular cell phone; it could not be 

determined where a cell phone was located at any given time; and the tower records merely 
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indicated where the cell towers were located through which a particular call was routed. [ARI, 

699-701.] 

Moreover, Mr. Kennedy, the defense expert who testified at trial, agreed with Cpl. 

Christian's interpretation of the records concerning the location of the towers that routed the calls 

and agreed that the State's demonstrative map exhibit correctly plotted the location of those 

towers. [ARI, 746-747.] Mr. Kennedy similarly testified that the exact location of the phone 

(and so caller) could not be determined based upon the location of the towers that routed the 

calls. [ARI, 739-748.] He further added that a call is not always routed through the closest 

tower because a call searches for clarity and signal strength and not just the nearest tower. [ld.] 

He further opined that towers have an average signal radius of 22.75 miles, can overlap, and that 

a call originating in Martinsburg may be routed through a cell tower in Inwood depending on 

SINR values, which the stipulated to records do not show. [Id.] 

The Petitioner's brief completely ignores all of the above factors and, instead, insists that 

Cpl. Christian was required to be qualified as an expert witness even though the records he 

referenced were introduced by stipulation for use by either party waiving any arguments with 

regard to hearsay or authentication. [ARl,603.] The Petitioner also insists, despite the above 

cited precedent in the State of West Virginia, that any witness who offers any type of opinion 

evidence must be qualified as an expert. The State again notes, however, that Cpl. Christian 

merely used the key provided in the records in order to explain them. The Petitioner states that 

words like "azimuth" and "repoll" are not commonly understood, and, therefore, Cpl. Christian 

must have used specialized knowledge in order to be able to defme said terms. However, those 

words were specifically defmed in the key provided and admitted with the records and said key 

was clearly referenced and, in some cases, read verbatim by Cpl. Christian during his testimony. 
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[see ARI, 628 re: defining "repoll."] 

The Petitioner attempts to parallel the facts of this case with the case of State v. PaYne, 

104 A.3d 142 (Md. 2014). However, Payne is clearly distinguishable. The Court therein was 

careful to note that neither the entirety of the phone records nor the key supplied by the cellular 

phone company was admitted into evidence. The only documents offered for admission were 

created by the officer and objected to by the defense. Furthermore, the officer in Payne was 

collecting prospective data as well as obtaining historical data. Additionally, Maryland 

specifically holds that a police officer must be qualified as an expert whenever said officer relies 

upon their experience as an officer in offering an opinion in any case. See Ragland v. State, 870 

A.2d 609 (Md. 2(05). West Virginia has not so held. The largest distinguishing factor, 

however, is that the prosecutor used the testimony of the officer to argue in closing that his 

testimony showed the location of the defendant No one in the instant case claimed that the 

location of the cell phones or defendants could be determined through analysis of the provided 

cell phone records. Collins v. State, 172 So.3d 724 (Miss. 2006), is also easily distinguishable. 

In that case, the officer testified as to the service area of each of the antennas, testified as to the 

direction the cell phones were hitting the antennas, and specifically opined where the accused 

individuals were located based upon this data. Again, no one in this case claimed to be able to 

tell the location of the phones or defendants, but merely the towers off of which the calls made 

by those phones were routed. 

The facts of this case more closely resemble those cited by the Petitioner wherein the 

officer merely reads the records to the jury. Again, while Cpl. Christian did interpret the records, 

he did so using the key that was provided with the records and referenced that key in doing so. 

Furthermore, Cpl. Christian issued no opinion with regard to the location of the phones or callers 
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and, in fact, conceded that such information could not be determined from a review of the 

records. The information Cpl. Christian did provide apart from the key, such as the explanation 

for the timestamps being in different time zones and pictures of the actual cell towers, were 

obtained through further factual investigation undertaken after a reading of the records. Such 

information should be admissible from Cpl. Christian as a lay witness, and the State again notes 

that defense counsel did not object to his offering of that information. 

Finally, the Petitioner argues that Cpl. Christian not being qualified as an expert witness 

prevented the defense expert from criticizing Cpl. Christian's testimony. However, the 

Petitioner completely ignores that the defense expert, Mr. Kennedy, testified that he agreed with 

Cpl. Christian's assessment of the location of the cell towers through which the calls in question 

were routed. [ARI,746-747.] Mr. Kennedy offered expert testimony with regard to the signal 

radius of the cell towers (which Cpl. Christian could not and did not testify about as a lay 

person); the factors involved in which cell tower a call connects through (which Cpl. Christian 

could not and did not testify about as a lay person); and explained that a call is not always routed 

through the nearest tower in proximity due to those factors (which Cpl. Christian could not and 

did not testify about as a layperson). The Petitioner then attacks the map Cpl. Christian made to 

show the cell towers through which calls were routed but neglects to mention that the map was 

not introduced into evidence. Both Cpl. Christian and the expert witness testified that the cell 

towers that routed the calls were in close proximity to each other (and were accurately depicted 

on the map), but only the expert was qualified to and did testify as to the signal radius of each 

tower being 22.75 miles, meaning that all that could be determined was that the phone was 

somewhere within 22.75 miles of any side of the tower when the call was routed. 

Based upon a thorough review of the facts and circumstances present in this case, the 
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Court did not abuse its discretion in allowing the testimony of Cpl. Christian as a lay witness. 

State v. Harris, supra.; State v. Calloway, supra.; State v. Haller, supra.; State v. Jameson, supra. 

Additionally, even if this Court fmds that Cpl. Christian's testimony with regard to the 

cell phone records was in error, such error was harmless. 

Where improper evidence of a nonconstitutional nature is 
introduced by the State in a criminal trial, the test to determine if 
the error is harmless is: (1) the inadmissible evidence must be 
removed from the State's case and a determination made as to 
whether the remaining evidence is sufficient to convince impartial 
minds of the defendant's guilt beyond a reasonable doubt; (2) if the 
remaining evidence is found to be insufficient, the error is not 
harmless; (3) if the remaining evidence is sufficient to support the 
conviction, an analysis must then be made to determine whether 
the error had any prejudicial effect on the jury. 

Syl. Pt. 2, State v. Atkins, 163 W. Va. 502, 261 S.E.2d 55 (1979); see also State v. Guthrie, 194 

W.Va 657, 684-685, 461 S.E.2d 163, 190-191 (1995). 

There was sufficient evidence to support the Petitioner's conviction beyond a reasonable 

doubt without Cpl. Christian's testimony regarding the cell towers. 

Anthony Branson testified that the victim, Michael Garcia, was living with his family at 

the time of the murder. [ARI, 288-309.] Mr. Branson stated that Michael was also working for 

he and his wife's commercial cleaning business, and, as such, had access to the work truck (a 

black Cadillac Escalade) which Michael frequently used and had been given a cell phone for 

personal and business use as part of that employment. [ld.] On the day of the murder, Michael 

had asked Anthony ifhe could borrow the truck to run to the nearby Sheetz store, and Anthony 

told him that he could take the truck. [ld.] A while later, Michael's brother Justin came to the 

house in a panic saying that Michael was hurt and he needed help. [Id.] Anthony stated that he 

rushed out the door with Justin who took him to Technology drive where Anthony observed 

Michael laying on the ground in the road, motionless, and he could tell he was hurt very badly. 
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[Id.] Anthony further observed that the truck was running and the gear shift appeared to be 

broken downward. [ld.] Anthony stated that he had left with Justin so quickly that he had 

forgotten his cell phone, so he had to flag down a passerby to call 911. [ld.] 

Robin Robinson testified that she was the significant other of Anthony Branson, and that 

Michael Garcia had been living with them at the time of the murder. [ARI, 309-317.] She had 

hired Michael to work with her in her commercial cleaning business. [ld.] She stated that 

Michael left the house that day in their truck and never returned. [Id.] Instead, Michael's 

brother Justin came asking for help saying that Michael had been hurt badly and was laying in 

the road. [ld.] She stated that Anthony left with Justin to go see what was happening. [Id.] 

Deputy Stewart testified that he was on duty and responded to the scene. [ARI, 317-325.] 

He was the fIrst officer to arrive. [Id.] He observed the victim laying in the roadway and a black 

SUV parked in front of him. [Id.] He observed two bystanders, Mr. Branson and Mr. Stephens 

upon his arrival. [ld.] He and two other uniformed officers secured the scene for medical 

personnel and investigators. [Id.] 

Justin Garcia testified that he is the identical twin brother of Michael Garcia. [ARI, 325

339.] He stated that he was driving on Route 11 in a work truck and saw the truck he knows his 

brother to drive sitting at the bottom of Technology Drive in the road. [ld.] He did not see 

anyone in the truck. [Id.] He drove over to see what was going on and observed his brother 

laying on the ground with his back to him. [ld.] Justin stated that got out of his truck and 

walked over to his brother and saw the blood. [Id.] He noted that Michael was not breathing. 

[Id.] Justin said that Michael's pockets had been turned out and Justin could not tmd Michael's 

cell phone to call for help. [Id.] Justin testified that he did not have a phone himself at the time. 

[Id.] Justin then got back into his truck and drove to Anthony and Robin's house. [Id.] Justin 
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then brought Anthony to the scene, but they left the house so fast that Anthony did not grab his 

phone either. [ld.] Justin then dropped Anthony off at the scene and left because he had active 

warrants in Maryland for bad checks and petty property crimes. [Id.] Justin sta,ted that he had no 

problems whatsoever with his brother and had nothing to do with his death. [Id.] 

Gary Viands testified that he was an emergency medical technician who responded to the 

scene that day and that the victim was deceased by the time they arrived. [ARI, 339-347.] 

Margaret Hoogland introduced the 911 call placed that day. [AR,347-360.] 

Detective Hall testified that he was the lead investigator on the case. [ARI,361-383, 

680-720.] Upon arriving at the scene, he noted that he and Cpl. Christian processed the crime 

scene and spoke to witnesses. [ld.] Detective Hall noted marks in the gravel along the roadway 

between the vehicle and the body that indicated there was a scuffle. [Id.] The doors of the 

vehicle were open and there appeared to be liquid on the concrete outside on the side of the 

vehicle like something had been spilled. [ld] He noted a cup in the front passenger floor board 

and some spilled liquid in the front of the truck. [ld.] He further noted a Corona bottle in the 

pocket on the back of the front passenger seat. [ld.] He also noted some bullet fragments around 

the body. [ld.] The victim's pockets had been turned inside out, and they could locate no cell 

phone, wallet, or identification on his person or in the vehicle. [Id.] Detective Hall detailed the 

processing of the vehicle, including items seized and sent to the lab as well as swabs for DNA 

evidence and attempts to locate comparable fmgerprints. [Id.] Detective Hall also stated that 

they searched two other vehicles belonging to the Petitioner. [Id.] In one vehicle they 

discovered a .357 bullet and in the other discovered 5 .357 bullets. [Id.] Detective Hall further 

testified to other actions taken in the course of his investigation, such as interviewing witnesses. 

[Id.] 
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LaQuadia Grant testified that she was with the Petitioner on the day of the murder. [ARI, 

385-406; 466-490.] She and the Petitioner had grown up together and were good friends. [Id.] 

LaQuadia also testified that she was good friends with the victim Michael Garcia. [ld.] She had 

called Michael at the Petitioner's request in order to by heroin from him. [Id.] LaQuadia said 

that the Petitioner also picked up Jacobe Johnson and Vincent "Scotty" Smith while they were 

driving around that day. [Id.] LaQuadia detailed contact she had via phone with Michael Garcia 

that day. [Id.] She said they eventually decided to meet at Davon's apartment to buy the drugs. 

[ld.] LaQuadia testified that Jacobe never came into the apartment. [Id.] She stated that she, 

the Petitioner, Vincent Smith and Michael entered Davon's house and everyone greeted each 

other, after which she went to the bathroom. [ld.] LaQuadia said when she came out of the 

bathroom, the Petitioner and Davon were talking in his bedroom with the door pushed up. [Id.] 

When they came out of the bedroom, Davon told everyone they needed to leave. [Id.] When she 

asked him why and what was going on, he just shook his head. [ld.] She got the impression he 

did not want them to buy drugs in the house when his children were there. [Id.] LaQuadia 

testified that when they came out of the house, Jacobe was in the driver's seat of the Petitioner's 

car and had moved it from where it was when they went inside. [Id.] She further testified that 

the Petitioner and Vincent Smith got into Michael's truck with him. [Id.] She then testified that 

later Jacobe asked her if there was another way out of the apartment complex and then she saw 

the Petitioner and Vincent Smith running toward the car on foot. [Id.] LaQuadia stated that the 

Petitioner had her wig in her hand and said she had "killed that motherfucker." [Id.] Vincent 

Smith was holding a gun and wiping it off with a red bandana. [Id.] They got into the car and 

Jacobe drove off. [Id.] LaQuadia said in the car they were talking about cleaning up everything 

and getting rid of all of the evidence making sure that they did not leave anything behind. [Id.] 
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They dropped off LaQuadia and said they were going to go get rid of the gun because they did 

not want to drive around with it. [ld.] LaQuadia stated that she immediately talked to her 

mother about what had just happened, and she convinced her that she should go to the authorities 

and do the right thing. [ld.] 

Meredith Chambers from the West Virginia State Police lab's Biochemistry section 

testified that she conducted scientific testing for DNA on the materials provided by Det. Hall. 

[ARI,413-441.] She concluded that Vincent Smith could not be excluded as the source of the 

DNA on the rear passenger side exterior of the victim's truck with a random match probability of 

1 in 12.3 billion. [ld.] She was also able to conclude that the source of the DNA on the Corona 

bottle was that of the victim (or his identical twin since they would have the same DNA). [Id.] 

Further, she was able to determine that there was a mix of DNA on the cup located inside the 

victim's truck. [Id.] She was able to exclude Vincent Smith and LaQuadia Grant as 

contributors, but she was not able to exclude the victim or the Petitioner. [Id.] 

Blake Reta from the West Virginia State Police lab's Firearms and Toolmarks section 

testified that he analyzed the fired bullets recovered from the victim's body, the fragments 

recovered from the scene of the crime, and the loaded cartridges found inside the Petitoner's 

vehicle. [ARI,441-466.] He was able to conclude that the two bullets removed from the victim 

were fIred by two separate fIrearms, both of which belonged to the ".38 caliber family." [Id.] 

He testifIed that they were consistent with .357s and.38 specials. [ld.] He was also able to 

conclude that the group of five loaded cartridges from the Petitioner's vehicle were similar in 

type to the fIred bullets, had a similar style cramp, similar material and both were copper jackets. 

[Id.] They were also all Armscor ammunition. [ld.] He was able to conclude that the singular 

.357 bullet found in the other vehicle of the Petitioner was a different type of ammunition than 
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was used in the murder [Id.] 

Davon Adams testified that on the date of the murder, Michael Garcia had called him and 

said he wanted to meet some people to sell them drugs and asked if he could use his place. [ARl, 

490-512.] Davon told him he could. [Id.] He testified that Michael had on prior occasions sold 

him drugs, and he had previously let Michael use his apartment to meet people to sell to. [ld.] 

Davon stated that Michael, LaQuadia, the Petitioner, and Vincent Smith arrived at his place and 

everyone greeted each other. [Id.] Davon testified that the Petitioner took him aside and told 

him that he really shouldn't have people over to his house to do these types of things. [Id.] 

Davon said that he responded that he had known Michael a long time and as long as he goes out 

to the laundry room, he did not have a problem with it. [Id.] Davon testified that the Petitioner 

then indicated to him that it was not going to be a typical transaction and they were basically 

going to take the drugs from him. [Id.] Davon said at that point he indicated that in that case 

this defInitely was not going to happen in his house and he walked back out and told everyone to 

leave because it was not going down in his house with his kids there. [Id.] Davon testified that 

he wanted to tell Michael what was happening, but the Petitioner and Vincent Smith were 

standing right there the whole time. [Id.] Davon said he had hoped that him throwing them out 

would be enough to tip Michael off that something was not right. [Id.] Davon said Michael 

asked him why he was kicking them out and Davon just said it was because his kids were there. 

[Id.] Davon stated that as they left, he saw the Petitioner and Vincent Smith get into Michaels's 

SUV with him, and they drove back toward the cornfIeld. [Id.] Davon testified that he tried to 

text and call Michael's cell phone once they got outside to try to warn him that it was not a good 

deal. [Id.] Davon said he tried Michael's phone for 25 or 30 minutes and then his daughter 

came in from playing outside and said that there were a bunch of police cars outside. [Id.] 
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Dr. Vernard Adams is a forensic pathologist who conducted the autopsy on the victim, 

Michael Garcia. [ARI,515-537.] He stated that the victim was clothed but had no personal 

items. [ld.] He determined the cause of death to be multiple gunshot wounds, one of which 

perforated his heart. [ld.] He determined the cause of death to be homicide. [Id.] He recovered 

two bullets and some "projectile fragments" from the victim's body. [Id.] He further testified 

that the victim had several fresh abrasions in various places that could have been seen as signs of 

a struggle. [Id.] 

Koren Powers from the West Virginia State Police lab Trace Evidence Section testified 

concerning the nature of gunshot residue evidence and that no gunshot residue was found from 

any source tested. [ARI,549-562.] 

Aside from his testimony concerning the cell towers, Cpl. William Christian testified 

concerning his part in the investigation of the case, which included photographing and 

diagramming the scene and collecting evidence. [ARI, 562-671.] He stated that when he arrived 

on scene, he observed a black SUV in the roadway and a body laying to the rear of that vehicle. 

[Id.] He noted a disturbance in the gravel in the area. [Id.] He observed that the victim's 

pockets had been turned inside out and that there was gravel or dirt in some scrapes on the 

victim's knee and legs. [Id.] Cpl. Christian testified that they were unable to fmd any personal 

property of the victim on his person or in the vehicle. [Id.] He confrrmed that Michael Garcia's 

personal effects, including his phone, were never found. [ld.] He further stated that no weapons 

had been recovered. [ld.] 

Jennifer Howard from the West Virginia State Police lab's Central Evidence Processing 

section testified in order to establish full chain of custody of the forensic evidence in this case. 

[AR,671-680.] 
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The testimony presented at trial clearly established that the Petitioner, Vincent Smith, and 

Jacobe Iohnson planned to rob the victim, Michael Garcia. They used LaQuadia Grant to 

unwittingly set Michael up so that they could do it. The Petitioner evidently had concerns about 

the presence of Davon Adam's children in the area when they were about to do it because she 

tipped him off beforehand so that he could remove himself and his family from the situation. 

Witnesses testified that the Petitioner and Vincent Smith got into Michael Garcia's SUV and 

drove through the cornfield. The fact that Jacobe Iohnson got into the driver's seat of the 

Petitioner's car and asked LaQuadia Grant if there was another way out of the apartment 

complex showed that he knew they would have to make a quick getaway from the area upon 

their return. This further demonstrates they had planned the robbery ahead of time. After the 

Petitioner and Vincent Smith ran back from the cornfield, the Petitioner stated openly to 

LaQuadia Grant that they had ''killed that motherfucker," and LaQuadia observed the Vincent 

Smith wiping off a gun. They discussed cleaning up the scene and making sure they had not left 

anything behind. Michael Garcia's pockets had been turned inside out, and his personal items, 

including his phone which records show he had used that day leading up to the murder, were 

gone. Furthermore, the ammunition found in the Petitioner's vehicle was consistent with the 

ammunition used to shoot and kill the victim. Additionally, ballistics testing showed that the two 

bullets recovered from the victim's body were actually fIred by two different weapons. These 

multiple gunshot wounds were determined to be the cause of the victim's death. 

Clearly, there was sufficient evidence, without need of the cell phone records, to establish 

a conspiracy between the Petitioner, Vincent Smith, and Jacobe Johnson to rob the victim, 

Michael Garcia. Furthermore, sufficient evidence, both direct and circumstantial, was 

introduced upon which the jury could have found and did fmd the Petitioner guilty of felony 
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murder beyond a reasonable doubt. Circumstantial evidence is still evidence, and, in this matter 

especially, the evidence was compelling. 

Furthermore, there is no showing of prejudicial affect concerning the cell tower 

testimony. The testimony was clear that it could not be determined with absolute certainty who 

had made a calion a particular cell phone; it could not be determined where a cell phone (or 

caller) was located at any given time; and the tower records merely indicated where the cell 

towers were located through which a particular call was routed. Moreover, Mr. Kennedy, the 

defense expert who testified at trial, agreed with Cpl. Christian's interpretation of the records 

concerning the location of the towers that routed the calls and agreed that the State's 

demonstrative map exhibit correctly plotted the location of those towers. [ARI, 746-747.] Mr. 

Kennedy similarly testified that the exact location of the phone (and so caller) could not be 

determined based upon the location of the towers that routed the calls. [ARI, 739-748.] He 

further added that a call is not always routed through the closest tower because a call searches for 

clarity and signal strength and not just the nearest tower. [Id.] He further opined that towers 

have an average signal radius of 22.75 miles, can overlap, and that a call originating in 

Martinsburg may be routed through a cell tower in Inwood depending on SINR values, which the 

stipulated to records do not show. [Id.] 

It is clear, therefore, that even if the Court fmds Cpl. Christian's testimony concerning 

the cell phone records to have been in error, such error was harmless following a thorough 

analysis of the case. State v. Atkins, supra.; State v. Guthrie, supra. 
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ll. 	 THE PROSECUTOR'S REMARKS IN CLOSING REGARDING THE DNA 
EVIDENCE SUBMITTED WERE PROPER. 

A. Standard of Review 

"Four factors are taken into account in determining whether 
improper prosecutorial comment is so damaging as to require 
reversal: (1) the degree to which the prosecutor's remarks have a 
tendency to mislead the jury and to prejudice the accused; (2) 
whether the remarks were isolated or extensive; (3) absent the 
remarks, the strength of competent proof introduced to establish 
the guilt of the accused; and (4) whether the comments were 
deliberately placed before the jury to divert attention to extraneous 
matters." 

Syl. Pt. 6, State v. Sugg, 193 W. Va. 388,456 S.E.2d 469 (1995). 

"A judgment of conviction will not be set aside because of 
improper remarks made by a prosecuting attorney to a jury which 
do not clearly prejudice the accused or result in manifest injustice." 

Syl. Pt. 5, State v. Sugg, 193 W. Va. 388,456 S.E.2d 469 (1995). 

B. Discussion 

The Petitioner's second allegation of error surrounds a comment made by the prosecuting 

attorney in closing argument regarding DNA evidence admitted with regard to the Petitioner's 

co-defendant, Vincent Smith. Considering the jury was instructed in the context of the joint trial 

to consider the evidence against each co-defendant separately to insure each is receiving through 

and independent review, the State questions the Petitioner's standing and ability to allege error 

regarding comments made about the evidence introduced against her co-defendant.4 Moreover, 

the Petitioner never objected to the prosecutor's closing argument.s 

During trial, there was evidence presented through an expert witness that DNA found on 

the victim's vehicle was consistent with Vincent Smith's DNA. [ARl,425.] The expert 

4 The Petitioner's co-defendant did raise this allegation of error in his appellate brief. 
S Counsel for Vincent Smith did object and offered argument at sidebar. 
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testified that he could not be excluded as the contributor of that DNA with a random match 

probability of 1 in 12.3 billion. [ld.] While she testified that her findings were significant, the 

expert testified that she did not have enough genetic information to determine a unique 

identification and could only say that Vincent Smith could not be excluded as the source of that 

DNA. [ARI, 425-426; 434-437.] 

In the rebuttal argument of the State's closing, the prosecutor began to argue all of the 

ways the State had shown that Vincent Smith was in the victim's vehicle on the night of the 

murder. [ARI, 846.]6 Since there was a mention of DNA analysis just before this, Vincent 

Smith's counsel objected and a sidebar was convened wherein Mr. Smith's counsel wanted to 

insure that the prosecutor was not about to argue that the DNA evidence conclusively established 

that he had contributed that DNA since the expert testified only that the DNA was consistent 

with him and that he could not be excluded as the source of that DNA. The court ruled that it 

would allow the prosecutor to make reasonable inferences from the evidence presented 

concerning the random match probability that was testified to by the expert. [ARI,846-847.] 

The prosecutor went on to argue that Vincent Smith could not be excluded and recounted the 

statistical probability analysis before stating ''what a coincidence." [ARI, 847.] 

The Petitioner herein attempts to equate the expert's own scientific testing of the 

evidence collected to inadmissible hearsay predicate evidence under to W.V.R.E 703.7 

However, 

EiTwo witnesses testified to seeing Vincent Smith get into the victim's vehicle. The DNA analysis that 
could not exclude Vincent Smith as the contributor was not the only evidence offered to this point. 
7 An expert may base an opinion on facts or data in the case that the expert has been made aware of or 
personally observed. Ifexperts in the particular field would reasonably rely on those kinds of facts or data 
in forming an opinion on the subject, they need not be admissible for the opinion to be admitted. But if 
the facts or data would otherwise be inadmissible, the proponent of the opinion may disclose them to the 
jury only if their probative value in helping the jury evaluate the opinion substantially outweighs their 
prejudicial effect. W.V.RoE. 703. 
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"Rule 703 of the West Virginia Rules ofEvidence allows an expert 
to base his opinion on (1) personal observations; (2) facts or data, 
admissible in evidence, and presented to the expert at or before 
trial; and (3) information otherwise inadmissible in evidence, if 
this type of information is reasonably relied upon by experts in the 
witness' field." Syllabus Point 2, Mayhom v. Logan Medical 
Foundation. 193 W.Va. 42, 454 S.E.2d 87 (1994). 

SyI. Pt. 3, Wilson v. Wilson, 208 W. Va. 581, 542 S.E.2d 402 (2000). Despite the Petitioner's 

assertions, it is clear that the expert in this case did not base her opinion on inadmissible hearsay 

evidence. She based her opinion on facts or data, admissible in evidence and presented to the 

expert at or before trial. She performed testing on the swab samples taken from the crime scene 

and swab samples taken from various individuals involved in the case, either as suspects or 

witnesses. The chain of custody was established for the admission of all of this evidence, and 

the samples as well as the test results of siUd samples were admitted into evidence without 

objection. The results of the expert's own testing is not inadmissible hearsay predicate evidence. 

The random match probability determines whether a sample is consistent with a particular donor, 

whether a particular donor cannot be excluded as the depositor of the sample, or whether a 

particular donor is excluded as the source of the sample. 

Clearly, the prosecutor's argument regarding the DNA analysis was wholly proper. Still 

analyzing it under fu!gg, she did not mislead the jury. She stated only that Vincent Smith could 

not be excluded as the source of that DNA evidence but that was still important evidence for the 

jury to consider not only because the analysis did not exclude Vincent Smith but because it did 

exclude certain other individuals. [ARI,847-848.] There was no prejudice to the Petitioner 

shown.8 Furthermore, Vincent Smith's counsel preemptively objected to the prosecutor's 

argument in rebuttal in anticipation that she was going to state that the DNA was found 

8 Again, the comments in question were about evidence introduced regarding Vincent Smith; the 
Petitioner was specifically excluded from being a match to that sample. 
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conclusively to match the Vincent Smith's DNA, which she never stated. Any implication of 

that was isolated. Furthermore, there was compelling evidence of guilt in this case introduced 

through the testimony of LaQuadia Grant and Devon Adams. Finally, the argument of the 

prosecutor was not concerning extraneous matters not properly before the jury. State v. Sugg, 

supra. The Petitioner was not prejudiced by the prosecutor's argument nor was there any 

resultant manifest injustice. State v. Sugg, supra. 

CONCLUSION 

For the foregoing reasons, this Court is respectfully requested to affIrm the conviction 

and sentence of the Petitioner and deny the Petition for Appeal. 

S ville, sq. 
Assistan osecuting Attorney 
State Bar· 0.: 9362 
380 W. South Street, Ste. 1100 
Martinsburg, West Virginia 25401 
304-264-1971 
csaville@berkeleywv.org 
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