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REPLY STATEMENT OF THE CASE 


To persuade the jury of Petitioner's guilt beyond a reasonable doubt, the State required 

forensic evidence to corroborate the testimony of fact witnesses it recognized had credibility 

problems. See A.R. 282-83, 801-02, 803-04, 852. On appeal, Petitioner argues that the circuit 

court ought to have excluded the historical cell site testimony and DNA argument the State relied 

upon to boost the credibility of these witnesses. 

Petitioner is not asking this Court to re-weigh evidence or witness credibility. However, 

for purposes of evaluating prejudice and harm, the fact that credibility was a problem for the 

State below is itself a relevant factor. Petitioner argues that without the circuit court's errors, the 

inconsistent testimony of admitted drug users with motive to lie could not have persuaded 

rational jurors of Petitioner's guilt beyond a reasonable doubt. 

REPLY ARGUMENT 

I. 	 This Court should rule as a matter of irrst impression in this state that a 
party must qualify an expert to interpret historical cell site data, and 
therefore reverse the circuit court's decision allowing Corporal Christian 
to testify as a lay witness. 

As part of Corporal Christian's testimony concerning historical cell site information, he 

used specialized methodologies to interpret data obtained from network engineers rather than 

apply common sense to his personal perceptions, the usual requirement for lay opinion 

testimony. E.g. A.R. 606-16; WVRE 701. He reduced his opinion to a map depicting Petitioner 

near the crime scene when in fact the underlying science does not support this conclusion. 

Compare A.R. 998 with A.R. 742-43. He was able to imply this proximity only because he was 

not qualified as an expert, nor could he be; no professional could opine as he did and withstand 

adversarial testing. A.R. 542-46; see A.R. 742-43. The circuit court erred by permitting him to 

offer expert testimony as a lay witness, and Petitioner requests a new trial. 
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The State's brief does not contest that Corporal Christian testified as a lay witness, nor 

does it argue the State below could have qualified him if it tried. Resp.'s Br. 2-3. Furthennore, 

the State's brief does not address whether the circuit court abused its discretion by ruling without 

knowing the substance of his testimony. Id. Instead, the State argues that Corporal Christian did 

not testify as an expert, Petitioner waived the error, and the error was harmless. !d. The State is 

incorrect because (1) Corporal Christian applied specialized knowledge to interpret hearsay data 

and used software to reduce his conclusion to a map, (2) Petitioner lodged a proper objection 

before Corporal Christian testified and renewed the objection twice, and (3) without 

corroboration, the inconsistent and self-serving testimony of the State's key witnesses could not 

have convinced rational factfinders beyond a reasonable doubt. 

1. 	 The circuit court erred by permitting the police officer to testify as a lay witness 
even though he applied specialized knowledge to interpret data obtained from 
network engineers, and used computer software to reduce his opinion to a map. 

Under the West Virginia Rules of Evidence, lay witnesses may offer opinions by applying 

common sense to facts they personally perceived, and only experts can apply specialized 

knowledge to hearsay data. WVRE 701, 702. Although "the manner in which a witness may 

testify" is "one of the most significant rules of evidence," Franklin D. Cleckley, Handbook on 

Evidence/or West Virginia Lawyers, § 701.02[1] (5th ed. 2012), this Court and most other courts 

of last resort have not had an opportunity to address the novel issue of whether lay witnesses 

may analyze historical cell site data. See Alexandra Wells, Ping! The Admissibility of Cellular 

Records to Track Criminal Defendants, 33 S1. Louis U. Pub. L. Rev. 487,488 (2014). The rule 

that appears to be emerging, and which is consistent with West Virginia Rules of Evidence 701 

and 702, is that a records custodian who reads a cell phone billing statement into evidence for 

others to interpret does not require any expertise. See State v. nyman, 107 A.3d 641, 648 (Me. 
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2015). However, only a qualified expert may interpret the data for the jury in light of specialized 

knowledge. See Collins v. State, 172 So.3d 724, 743 (Miss. 2015). 

The State's brief does not appear to dispute this rule or address whether West Virginia 

should adopt it. Resp. 's Br. 8. Instead, the State advances the factual argument that Corporal 

Christian testified like the corporate records custodian in TfYman and did not interpret hearsay 

data with specialized knowledge like the police officer in Collins. Resp. 's Br. 8. The record 

simply does not support this argument. Corporal Christian did not authenticate records for an 

expert to interpret; the parties stipulated that neither required a records custodian, A.R. 603, and 

Corporal Christian interpreted the data himself. A.R. 606-16. 

Corporal Christian testified as an expert by interpreting hearsay data he received from the 

cell carrier's network engineers. A.R. 604. Lay witnesses may only opine upon facts they 

personally perceived - for example, estimating the speed of a passing car. See WVRE 701. An 

expert may draw conclusions about hearsay information - such as calculating the average speed 

of a car based on time and location reports from fact witnesses. See WVRE 702. The State's 

argument that its witness personally perceived the data he received from the network engineers 

by reading their spreadsheets therefore lacks merit. Resp. 's Br. 6. Such perception is not what 

WVRE 701 contemplates; one who has read Blackstone's Commentaries on the Laws ofEngland 

has not witnessed the Magna Carta's signing. Cell tower and antenna data is only available 

through third parties. See u.s. v. Guerrero, 768 F.3d 351, 358 (5th Cir. 2014). Petitioner's case is 

no exception. Corporal Christian received the data he relied upon from actual experts; he did not 

witness the tower/cellphone communications himself. See A.R. 990-996, 999-1170. Under no 

circumstances maya lay witness base an opinion on hearsay information, so this alone is fatal to 

the State's case. WVRE 701; see Cleckley, supra, § 701.02[2][b]. 
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Furthennore, Corporal Christian interpreted this hearsay infonnation for the jury by 

explaining industry tenninology, A.R. 620-21, 625-26, 628-29, how he distinguished texts from 

phone calls, A.R. 609-10, and his process for adjusting the timestamps to match the State's 

theory of the case. A.R. 623-24. The State responds that Corporal Christian merely explained 

"how to use the key accompanying those records and [gave] the jury an example to follow in 

their own review of the evidence[.]" Resp.'s Br. 6. First, this circumlocution is synonymous with 

interpretation, which only an expert may do. See Collins 172 So.3d at 743. If it was not 

interpretative, and represented a verbatim recitation, then it would not be helpful to the jury and 

would be inadmissible for that reason instead. State v. Nichols, 208 W. Va. 432, 440, 541 S.E.2d 

310, 318 (1999) ("where the jury is capable of drawing their own conclusions, the lay witness's 

testimony is unhelpful and thus should not be pennitted.") holding modified by State v. 

McCraine, 214 W. Va. 188, 588 S.E.2d 177 (2003); see also Syllabus Point 4, Overton v. Fields, 

145 W. Va. 797, 117 S.E.2d 598 (1960) ("When the opinion of a witness, not an expert, is offered 

in evidence, and he is no better qualified than the jurors to fonn an opinion with reference to the 

facts in evidence and the deductions to be properly drawn from such facts, his opinion evidence 

is not admissible."). 

Second, Corporal Christian did not limit his testimony to the four comers of the records 

provided by Sprint. The witness defined "azimuth," which Sprint's key does not define. A.R. 

626-27, 990-96. Whether he learned the tenn from his military training, A.R. 965, or one of his 

webinars, e.g. A.R. 979, it represents outside, specialized knowledge that the records do not 

provide. In addition, the jury did not have Corporal Christian's mapping software or instructions 

on how to use it. The demonstrative map was an essential part of Corporal Christian's testimony, 

and the jurors did not have the tools to duplicate this on their own. 
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More importantly however, the records cannot explain Corporal Christian's own process 

for arriving at the opinion expressed through that map. Corporal Christian had to distinguish 

different connection types (timestamps for calls and texts were encoded in different time zones) 

before he could create a coherent timeline. A.R. 608-10. He had to cross-reference these against 

the State's timeline for the homicide to determine which connections occurred around the same 

time. A.R. 613. He then used additional spreadsheets to determine which towers completed the 

connections, and used cartographic software (unavailable to the jury) to plot these towers onto a 

map. A.R. 998. Even if, in theory, the jurors could have performed the same general operations 

with the data in evidence, the records do not contain Corporal Christian 3' own process. A lay 

witness may not testify concerning chemistry or physics simply because a textbook is III 

evidence for the jury to check their work. Nor did the key permit Corporal Christian to testify. 

Corporal Christian reduced his findings to a map, displayed to the jury as a 

demonstrative, which he designed to imply that Petitioner and her co-defendants were near the 

crime scene. A.R. 998. The State argues that Corporal Christian did not offer expert testimony 

because he did not render an opinion, but this is incorrect. Resp. 's Br. 4-5. First, an opinion is not 

an essential component of expert testimony, so even if the State were factually correct it would 

have no legal significance. See WVRE 702; See Cleckley, supra, § 702.02[4]. Second, in fact 

Corporal Christian did opine, albeit implicitly, that the cell data linked Petitioner to the crime 

scene. See A.R. 998. Without the assumption that cell tower pings correlate with location (to 

some degree of precision), Corporal Christian's testimony had no legal relevance to the case. See 

WVRE 401. Prior to its new argument the map shows nothing, the State below acknowledged its 

purpose was to show Petitioner and her co-defendants were in the vicinity to the crime scene. 

E.g. A.R. 649. Corporal Christian simply reduced this opinion to an exhibit displayed to the jury 

5 




instead of ritualistically stating his conclusion to a reasonable degree of certainty. See A.R. 998. 

Furthermore, this map does not display raw data, but represents Corporal Christian's 

interpretation of that data - an interpretation that emphasized persuasion at the expense of 

accuracy. Compare A.R. 998 with A.R. 742-43. Corporal Christian scaled his map just large 

enough to encompass all four cell towers which conformed to the State's theory of the case. A.R. 

998. He labeled these towers, but did not indicate whether there were others in the area. Id. He 

centered the map on the homicide scene, which he also labeled. Id. The intended implication is 

that those cell phones were probably in between the cell towers, right at the crime scene. See id. 

However, this implication is false. Had Corporal Christian possessed the knowledge and 

professional integrity of a qualified expert, all he could have concluded from the data he 

presented was that the cell phones were within a 22.75 mile radius of the towers. A.R. 743; see 

also Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152, 119 S. Ct. 1167, 1176 (1999) ("[The 

purpose of FRE 702 and Daubert] is to make certain that an expert, whether basing testimony 

upon professional studies or personal experience, employs in the courtroom the same level of 

intellectual rigor that characterizes the practice of an expert in the relevant field."). That range 

covers 1625.97 square miles and extends into four states. Pet.r's Br. 9, n. 3; A.R. 744. Had 

Corporal Christian created a map showing the full range, it would have been over 71 times 

larger, making the crime scene virtually indistinguishable from the rest of Martinsburg, and 

Martinsburg itself a small splotch dwarfed inside the full radius of the towers. 

In addition to the fact Corporal Christian's inaccurate testimony came into evidence at all, 

the circuit court's abuse of discretion further prejudiced Petitioner because treating the officer as 

a lay witness insulated his opinion from criticism. Petitioner called an actual expert who was 

prepared to refute Corporal Christian's opinion as expressed in his map. A.R. 740-42. The circuit 
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court ruled that the expert could not do so, apparently because the officer's credibility was an 

ultimate issue for the jury. !d. The State responds that this further erroneous ruling is 

inconsequential because Petitioner's expert and the State's lay witness agreed on some 

preliminary matters. Resp. 's Br. 9. This argument is disingenuous. Prompted by an objection 

from the State, the circuit court did not allow the defense expert to disagree with the State's lay 

witness. A.R. 740-42. That the expert could not express his disagreement with Corporal Christian 

is the problem, not its solution. 

This compounded error took away Petitioner's only meaningful opportunity to criticize 

Corporal Christian's testimony. Petitioner could not challenge the reliability of Corporal 

Christian's methods in camera since historical cell location tracking is technical rather than 

scientific. See Syllabus Point 6, Gentry v. Mangum, 195 W. Va. 512, 466 S.E.2d 171 (1995); see 

also fn. 58, Anstey v. Ballard, 237 W.Va. 411, 787 S.E.2d 864 (2016) (declining to adopt Kumho 

Tire Co. Ltd., 526 U.S. 137). Petitioner could not challenge Corporal Christian's qualifications 

because the circuit court evaluated his testimony under WVRE 701. See AR. 545-46. Petitioner 

could not adequately challenge the officer through cross-examination since the answer to most 

questions would be "I don't know, you'd have to ask an expert." See, e.g., AR. 629; see also 

Alexandra Wells, Ping! The Admissibility ofCellular Records to Track Criminal Defendants, 33 

St. Louis U. Pub. L. Rev. 487, 504 (2014). That leaves Petitioner with direct criticism from a 

competing expert, but the circuit court's errors prohibited her from doing that as well. 

Allowing the officer to testify to technical matters beyond the ken of a lay witness and 

then insulating him from effective adversarial testing deprived Petitioner of a fair trial. Petitioner 

therefore requests that this Court rule, consistent with the West Virginia Rules of Evidence and 

persuasive foreign authority, that only an expert may interpret historical cell site data. 
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2. 	 Petitioner objected that this testimony required expert qualification before the 
witness took the stand and renewed it twice during direct examination. 

Before Corporal Christian took the stand to testify, Petitioner objected that he was 

unqualified as an expert and the substance of his testimony was unreliable. A.R. 542-43, 545. 

The State responded that he could testify as a lay witness, and the circuit court concurred. A.R. 

543-44. This preserved the issue for appeal, but Petitioner went further and renewed this 

objection twice during Corporal Christian's testimony. A.R. 603, 629. The State's argument for 

waiver, therefore, is without merit. 

Prior to trial, the parties stipulated to the cell phone records' authenticity and that Sprint 

kept them as business records so that neither party would have to call a records custodian. A.R. 

603. When the court read this stipulation to the jury, the defense reasserted it was not waiving its 

prior objection to Corporal Christian testifying as a lay witness. Id. Contrary to the State's 

suggestion, Resp. 's Br. 4, the parties did not stipulate Corporal Christian was a qualified expert 

or that a lay witness could interpret the records. See id. Other than refuting the State's claim that 

Corporal Christian testified as a records custodian like in Ttyman, see supra at 3, there is no 

logical connection between the stipulation and this assignment of error. 

The State's argument that the parties below reached a deal concernmg Corporal 

Christian's ability to testify is a red herring as well. See Resp. 's Br. 6. Petitioner had already 

objected that Corporal Christian could not offer expert testimony as a lay witness and renewed 

that objection twice. A.R. 542-43, 603, 629. In the course of trial, a different evidentiary issue 

arose, concerning the State's inability to authenticate some of the information contained in the 

map. A.R. 633-38, 645-46. The State agreed to introduce the map as a demonstrative to resolve 

this additional issue, not whether Corporal Christian could testify as a lay witness. Id. Petitioner 

never withdrew her objection to Corporal Christian offering expert testimony as a lay witness 
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and the State made no inducement for her to do so. As with the argument concerning the 

stipulation, the record refutes the State's assertions. 

Finally, the State repeatedly asserts that Petitioner did not raise a hearsay objection. 

Resp.'s Br. 4, 5, 9. Petitioner is not appealing the erroneous admission of hearsay, she is 

appealing the erroneous decision to let a lay witness give expert testimony. Petitioner preserved 

this error by objecting and then renewing this motion twice. A.R. 542-43, 603, 629. The circuit 

court therefore ,had the opportunity to rule correctly but did not. A.R. 546 ("I note your objection. 

It will give you an appeal issue."). The State had the opportunity to remedy the error by calling 

its expert if it believed a qualified individual could testify the same as Corporal Christian. See 

A.R. 965. The State did not. This issue is properly before this Court, and Petitioner requests that 

the Court rule that only an expert may interpret historical cell site data, overruling the circuit 

court below and reversing Petitioner's conviction for a new trial. 

3. 	 No rational factfmder could fmd Petitioner guilty beyond a reasonable doubt 
without corroboration of the inconsistent, self-serving testimony of the State's 
drug abusing fact witnesses. 

The State needed forensic evidence to corroborate the testimony of incredible fact 

witnesses in order to persuade any rational factfinder beyond a reasonable doubt. It therefore 

needed Corporal Christian's testimony purporting to place Petitioner near the homicide scene, 

and its erroneous admission was not harmless. 

The test for nonconstitutional harmless error is whether, after discounting the incorrectly 

admitted evidence, the State still had a case sufficient to convince impartial minds of the 

defendant's guilt beyond a reasonable doubt. See Syllabus Point 2, State v. Atkins, 163 W. Va. 

502,261 S.E.2d 55 (1979). Here, the State did not have a prima facie case without the testimony 

of fact witness LaQuadia Grant, and to a lesser extent Davon Adams. A.R. 385-406, 490-500. 

9 




However, the State recognized it had a credibility problem with these witnesses. A.R. 282-83, 

801-02, 803-04, 852. Without corroboration, these witnesses could not have convinced rational 

jurors of Petitioner's guilt beyond a reasonable doubt. 

Both of the State's key witnesses admitted to opioid use, A.R. 471, 503, were criminally 

involved in this case, A.R. 391-92, 496, and had powerful motives to minimize their own 

culpability and maximize that of others. AR. 374. "The key to whether or not a jury will accept 

the testimony of a criminal is the extent to which the testimony is corroborated." Hon. Stephen S. 

Trott, Words of Warning for Prosecutors Using Criminals as Witnesses, 47 Hastings L.J. 1381, 

1425 (1996). In terms of actual trial practice, the "proven rule of thumb [is] that the jury will not 

accept the word of a criminal unless it is corroborated by other reliable evidence." ld. at 1425. 

The jurors, therefore, were unlikely to consider the State's key fact witnesses credible 

based on their own say-so. Without the corroboration provided by the State's misuse of expert 

testimony, no rational, impartial finder of fact could have believed Petitioner guilty beyond a 

reasonable doubt. She therefore respectfully requests a new trial. 

II. 	 This Court should also reverse Petitioner's case because, over objection, the 
State's rebuttal closing argument misstated the evidence and asked the jury 
to draw an impermissible inference contrary to the State expert's testimony. 

The State's DNA expert testified that although she could include Petitioner's co

defendant as a possible contributor to a DNA specimen collected from the crime scene, she could 

not conclude to a reasonable degree of scientific certainty that it was in fact co-defendant's DNA 

AR. 425, 959. The expert could not offer this opinion because her test was incomplete. A.R. 

426. She could only generate a random match probability (RMP) of one in 12.3 billion, and this 

predicate evidence did not reach the threshold within her field for making a positive 

identification. A.R. 438. Nonetheless, the State argued over objection that one in 12.3 billion is 
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unlikely to be a coincidence, and that the jury should infer the DNA identified co-defendant. 

A.R. 846-47. 

Petitioner requests a new trial because the RMP was WVRE 703 predicate infonnation, 

which is non-substantive and admissible for the sole purpose of explaining the expert's 

reasoning. WVRE 703; Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, 

§ 703.02[2][c], 7-95 (5th ed. 2012). The State's argument below therefore exceeded the 

legitimate use of the evidence and invited the jury to draw an impennissible inference, 

constituting reversible prosecutorial misconduct. See Syllabus Point 7, State v. England, 180 W. 

Va. 342, 376 S.E.2d 548 (1988). The State responds that Petitioner waived the error by not 

objecting, that the RMP was not WVRE 703 evidence, and that the error did not prejudice 

Petitioner. Resp.'s Br. 19, 21. The State is mistaken because (1) the RMP does not spring from 

the lab tests but rather data collected and calculated by third parties, (2) Petitioner's co-counsel 

objected, giving the circuit court an opportunity to correct the mistake, and (3) as with the cell 

site data, the State required forensic science to corroborate its incredible witnesses. 

1. 	 Random match probability is a mathematical function of data and probabilities 
calculated by third parties. It is therefore admissible for the limited purpose of 
explaining the expert's conclusion and the State's rebuttal closing argument 
went too far. 

The State committed prosecutorial misconduct by arguing against its own expert's 

conclusion based on an impemlissible inference from the expert's predicate. Compare A.R. 425 

with A.R. 846-47; Syllabus Point 2, State v. Critzer, 167 W. Va. 655,280 S.E.2d 288 (1981) (per 

curiam); Syllabus Point 7, State v. England, 180 W. Va. 342, 376 S.E.2d 548 (1988). The State 

argued, "We know [co-defendant Scotty] was in contact with [the decedent's] car. How do we 

know that?" A.R. 846. At this point, the defense objected and the circuit court overruled the 
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objection. The State continued, "In this instance, the DNA expert in this case cannot exclude [co

defendant Scotty]. She said he had nine out of 15 loci, remember that, she said that occurs in 

1.69 billion people. What a coincidence." A.R. 847. However, the RMP the State relied upon for 

this argument was admissible as non-substantive evidence under WVRE 703, and for the limited 

purpose of explaining the State expert's conclusion that she could not identify the co-defendant. 

WVRE 703; Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, § 

703.02[2][c], 7-95 (5th ed. 2012). The West Virginia Rules of Evidence permit no other 

inference. Id. The State argues that its rebuttal was not misconduct because, rather than WVRE 

703 predicate information, the RMP was a substantive conclusion. Resp. 's Br. 21. However, this 

is inconsistent with the nature ofRMP and the manner in which the State's own expert testified. 

RMP is the expression of statistical databases compiled by third parties; it is not the result 

of the expert's own testing. A DNA lab technician, such as the State's expert below, tests a DNA 

sample to identify the two genetic markers (one from each parent) at fifteen specific loci along 

the DNA strand. A.R. 415. The result of this process is only a DNA profile; RMP does not 

emerge from this process as the State suggests. Resp. 's Br. 21. Instead, the technician must 

consult statistical databases for allele frequency in various subpopulations. A.R. 436; Michael 

Chamberlain, Sex Crimes: California Law and Procedure § 11:7 (Aug. 2016). Third parties 

create and disseminate these databases, and the lab technician may not know how, or be 

qualified, to create those databases him or herself. See id.; A.R. 436. The RMP is an expression 

of what these databases say concerning the aggregate frequency of the alleles the lab technician 

detected. Chamberlain, supra., § 11 :7. It is in part because RMP is a mathematical extrapolation 

from hearsay statistical data and not a true measure of the likelihood of guilt that a one in 12.3 

billion chance sounds impressive but is not significant enough to make an identification. 
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Compare Justice Ming W. Chin et. aI., Fallacies, Forensic DNA Evidence: Science and the Law 

§ 5:2, with David H. Kaye, Probability, Individualization, and Uniqueness in Forensic Science 

Evidence Listening to the Academies, 75 Brook. L. Rev. 1163 (2010). 

Thus, the RMP is a hearsay statistic, dependent on the work of third parties who need not 

appear in court. See WVRE 703; Cleckley, supra., § 703.02[1]. This is also consistent with how 

the State's expert testified. The expert first stated her conclusion: "the results that were identified 

from a swab labeled 16E are consistent with the DNA profile of [Co-defendant Scotty]." A.R. 

425. She then explained why she could not positively identify him as the source for the DNA 

collected. "Using a statistical calculation that we use, and using nine of those 15 different areas 

that we talked about, I can estimate that the combination of the results identified from the above 

sample occur randomly in a population one in 12.3 billion unrelated individuals." !d. Throughout 

direct and cross-examination, the State expert repeatedly said that her only conclusion regarding 

the sample at issue was that the co-defendant could not be excluded, but that the DNA test did 

not identify him as the source. E.g. A.R. 440. 

Consequently, the expert's primary evidence was that the co-defendant could not be 

excluded. See Cleckley, supra, § 703.02[2][c]. The RMP was non-substantive and only 

admissible for the limited purpose of supporting that conclusion. Id. ("[T]hose underlying, 

unadmitted hearsay statements cannot be argued to the jury as primary evidence, and they do not 

constitute evidence to support a verdict."). The State therefore misstated the evidence and asked 

the jury to draw an improper inference when it argued the jury should infer the DNA did match 

Petitioner's co-defendant because it considered the chance of coincidence too remote. 
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2. 	 Counsel for co-defendant objected that the State's rebuttal closing argument 
mischaracterized the evidence, giving the circuit court an opportunity to correct 
the mistake and preserving the error for appeal. 

The State jointly tried the defendants. A.R. 168. Its theory of prosecution was that the 

defendants acted in concert to rob the decedent. A.R. 941-43. During the State's rebuttal closing, 

which was directed at all three defendants, the State mischaracterized evidence and misled the 

jury to an impermissible inference. A.R. 846-47. Co-defendant Scotty's lawyer raised the 

objection. A.R. 846. All three lawyers and defendants approached the bench for the sidebar. Id. 

The circuit court heard argument on whether the State mischaracterized the evidence, and the 

court ruled against the joint defense. Id. The State now argues that Petitioner cannot raise this 

issue on appeal because her lawyer did not say "ditto" after the court ruled. Resp. 's Br. 19. 

However, Petitioner can find no West Virginia authority supporting the State's formalistic 

approach to preservation. 

An objection is not a rite or incantation, but a functional device serving the ends of 

justice. The primary purpose is to avoid unnecessary retrial by giving the court an opportunity to 

prevent or correct error at the earliest moment and thereby remove any strategic incentive for an 

aggrieved party to sandbag or otherwise permit error to occur. See Wimer v. Hinkle, 180 W. Va. 

660, 663, 379 S.E.2d 383, 386 (1989); see also United States v. Reyes, 102 F.3d 1361, 1365-66 

(5th Cir. 1996). Here, co-counsel's objection fulfilled this purpose. Requiring each co-counsel to 

raise and argue the same point the circuit court already ruled against would add nothing but 

needless delay. Requiring each co-counsel to say "ditto" would be perfunctory. There is no 

principled reason why this Court cannot review this issue. 
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3. 	 This error prejudiced Petitioner because without the State's pattern of misusing 
forensic evidence, it could not corroborate the testimony of incredible witnesses 
the jury would have to believe in order to convict. 

Finally, the State's mischaracterization of the evidence in rebuttal requires reversal. The 

State argues Petitioner cannot meet the prejudice requirements of State v. Sugg, 193 W. Va. 388, 

456 S.E.2d 469 (1995), but this argument is incorrect because without corroborating forensic 

evidence, the testimony of the State's incredible witnesses could not have persuaded rational 

jurors to convict Petitioner. 

The Sugg factors are "(1) the degree to which the prosecutor's remarks have a tendency 

to mislead the jury and to prejudice the accused; (2) whether the remarks were isolated or 

extensive; (3) absent the remarks, the strength of competent proof introduced to establish the 

guilt of the accused; and (4) whether the comments were deliberately placed before the jury to 

divert attention to extraneous matters." Sugg, 193 W. Va. 388 at Syl. Pt. 6. The first and third 

factors deserve the most weight because "the touchstone of due process analysis in cases of 

alleged prosecutorial misconduct is the fairness of the trial, not the culpability of the prosecutor." 

Smith v. Phillips, 455 U.S. 209, 219, 102 S. Ct. 940, 947 (1982). 

Petitioner satisfies these factors and thus the State's mischaracterization of the evidence 

rises to the level of reversible prosecutorial misconduct. The only permissible inference the State 

could argue from the RMP was the reasonableness of the expert's conclusion that although co

defendant Scotty could not be positively excluded, there was insufficient evidence to identify 

him as the source. To argue the precise opposite of that, and to invite the jury to draw an 

inference not permitted by WVRE 703, mischaracterized the evidence at trial. See Syllabus Point 

2, State v. Critzer, 167 W. Va. 655,280 S.E.2d 288 (1981) (per curiam); Syllabus Point 7, State v. 

England, 180 W. Va. 342, 376 S.E.2d 548 (1988). Ifit wished to argue for a different conclusion, 
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the State needed to call a witness to offer it. The State could not testify itself in closing. 

The State below waited for rebuttal closing to advance this argument, so Petitioner never 

received an opportunity to refute it through argument. See A.R. 846. Only a correct ruling from 

the circuit court could have mitigated the harm. The principles of primacy and recency also 

would have heightened the jury's awareness of this argument. See Spencer H. Silverglate, 

Closing Argument, Trial Advoc. Q., Summer 2006, at 28. People best recall information heard 

first and last in a sequence, and by withholding the argument until rebuttal, the State ensured the 

jurors would hear its DNA argument close to the end oftrial. ld. 

Finally, the prejudice towards Petitioner was palpable because the State needed the 

mischaracterized forensic science to corroborate LaQuadia Grant's and Davon Adams' testimony. 

Under the unusual circumstances of this case, the State needed the jurors to credit the testimony 

of admitted drug users, with motive to lie, and who testified inconsistently. A.R. 374, 391-92, 

496,471, 503. Had the State not misused forensic science as it did in this case, and it instead had 

to rely on the uncorroborated testimony of its fact witnesses, no rational juror could have 

concluded beyond a reasonable doubt that Petitioner was guilty. The State's prosecutorial 

misconduct therefore prejudiced Petitioner and she should receive a new trial. 

CONCLUSION 

Petitioner requests to have her convictions reversed and remanded for a new trial. 
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