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ASSIGNMENTS OF ERROR 


I. 	 The circuit court erred by permitting a police officer to testify concerning 

historical cell site location data as a lay witness even though his testimony 

depended on specialized knowledge and hearsay information. 


II. 	 The State committed prosecutorial misconduct by misstating the evidence in 

closing argument and misleading the jury into an impermissible inference. 

The DNA random match probability was only admissible for the non

substantive purpose of explaining the expert's conclusion. 


STATEMENT OF THE CASE 

A. Introduction 

A Berkeley County jury convicted Petitioner of felony murder without the possibility of 

parole and conspiracy to commit robbery for the homicide ofMichael Garcia, a local drug dealer. 

Appendix Record (A.R.) 859-60. Petitioner argues that to secure this conviction, the State had to 

corroborate witness testimony of dubious credibility by misusing forensic evidence, implying 

and even explicitly arguing conclusions not supported by the underlying science. She therefore 

respectfully requests that this Court reverse her conviction and remand the case for a new trial. 

B. The State Introduced Evidence 	that Petitioner and a Co-Defendant Robbed and 
Killed a Drug Dealer. 

In the light most favorable to the prosecution, the State introduced evidence that 

Petitioner, co-defendant Vincent "Scotty" Smith, co-defendant Jucobe Jolmson1, and State's 

witness LaQuadia Grant were driving around Martinsburg on September 14, 2014, selling 

heroin. A.R. 386-90. They ran out of drugs and Ms. Grant arranged via cell phone to get more 

from the decedent. A.R. 391. They agreed to meet at Davon Adams' apartment. A.R. 393. 

When they arrived, Mr. Adams' children were present. A.R. 396, 496. Ordinarily this did 

I The State indicted co-defendant Jucobe only as an accessory. A.R. 943. The jury acquitted him 
of that charge. A.R. 859. 
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not hamper drug sales; Mr. Adams routinely pemlitted the decedent to conduct drug transactions 

in his laundry room, out of sight of his children. A.R. 496. Petitioner pulled Mr. Adams aside 

privately and explained this was not a normal transaction. Id. The plan was to take the drugs, and 

Petitioner told Mr. Adams to kick them out to protect his children. Id. He did so. A.R. 496-97. 

At this point, the group broke up. In his work vehicle, a Cadillac Escalade, the decedent 

drove Petitioner and co-defendant Scotty around the block to an underdeveloped subdivision 

named Technology Drive. See A.R. 291-92. Ms. Grant and co-defendant Jucobe remained in 

Petitioner's car, parked near Mr. Adams' apartment. A.R. 398. A few minutes later, Petitioner and 

Scotty ran back to the car. A.R. 399. Scotty had a gun in his hand. Id. Petitioner did not have a 

gun, but according to Ms. Grant, Petitioner indicated that she shot the decedent. A.R. 398-99. 

C. Credibility was a significant trial issue for the State's fact witnesses. 

If believed, this evidence was sufficient for a rational jury to conclude beyond a 

reasonable doubt that Petitioner was guilty of felony murder, incident to a robbery. However, as 

the State recognized, in terms of persuasion it had a credibility problem. A.R. 282-83, 801-02, 

803-04, 852. The above narrative depended almost entirely on the believability of State's witness 

LaQuadia Grant, and to a lesser extent that of Davon Adams. A.R. 385-406, 490-500. Both 

witnesses admitted to heroin abuse - I\1s. Grant for fifteen years and Mr. Adams for seven. A.R. 

471, 503. Mr. Adams testified he had been clean for one month following his release from jail, 

where he served time for shoplifting to fuel his addiction. A.R. 503. 

Ms. Grant still used heroin. A.R. 472. She admitted to using the day before trial, but not 

on either day that she testified. Id. She said she used to be addicted, but was not any longer and 

she could safely use heroin. Id. Mr. Adams testified that this was impossible. A.R. 504. Addiction 

is a lifelong issue and one cannot go from a habitual user to an occasional user - if an addict uses 
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at all, the cravings require daily maintenance. Id. 

Mr. Adams testified that he did not have any heroin the day of the transaction, and was 

therefore sick from opioid withdrawal. Id. When Mr. Adams spoke to the police, he did not 

indicate Petitioner or the Co-defendants intended to take anything from the decedent. See A.R. 

508-09. He said the same thing to the defense investigator. A.R. 757. His trial testimony was the 

first time the defense heard evidence concerning a plot to steal from the decedent. A.R. 724, 757. 

Ms. Grant could not rule out being high on heroin on the day of the homicide or during 

her police statement. A.R. 475. She testified that heroin does not affect her perceptions or 

truthfulness, because she snorts it rather than taking it intravenously. !d. Nonetheless, Ms. 

Grant's testimony was often confused. See, e.g., A.R. 390,484. She testified that the defendants 

wanted to unload their heroin supply to the decedent, and moments later, said they intended to 

buy from him. A.R. 391. She said she did not tell anyone that day what happened, then testified 

she told her mother "immediately." A.R. 402-03. She described herself as an addict, and then 

denied being addicted. A.R. 471, 472. Finally, Ms. Grant admitted she based some of her 

testimony on post hoc inference and speculation rather than personal experience. See A.R. 397, 

469, 480-84. She did not witness Petitioner or co-defendant Scotty get into the Escalade. A.R. 

397,469,480. She did not see them drive away. Id. She had no knowledge that the SUV or its 

alleged occupants ever left; she thought the drug transaction took place on the street outside Mr. 

Adams' apartment. A.R. 480-84. 

A police officer for the State inadvertently testified to a motive for Ms. Grant and Mr. 

Adams to minimize their involvement and maximize others' culpability. He described heroin 

withdrawal as "like the flu times ten." A.R. 374. Addicts will do anything to avoid incarceration 

because they cannot use opioids to put off withdrawal. Id. The defendants did not know the 
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decedent and vice-versa, so according to Ms. Grant, she arranged the entire transaction. A.R. 

391-92. Without Ms. Grant's involvement with the defendants, there is no drug transaction, 

robbery, or homicide for the State's theory of the case. See id. Even though the decedent did not 

promise her anything, Ms. Grant anticipated remuneration as a matter of custom. A.R. 470-71, 

485. Without Ms. Grant's involvement with the police, the State admitted it had no case at all. 

A.R. 812. The indictment only charged Petitioner, co-defendant Scotty, and Co-defendant 

Jucobe. A.R. 941-43. It did not charge LaQuadia Grant. Id. 

Although inessential to prove the above narrative, other State fact witnesses also suffered 

from credibility problems. When the police first responded to the 911 call, they arrived at the 

homicide scene to find Anthony Branson, who, with his fiance, employed the decedent and 

owned the Cadillac Escalade. A.R. 290-91, 320. The decedent also lived with Mr. Branson and 

his fiance. A.R. 289. Mr. Branson told the police he discovered the decedent's body and flagged 

down a motorist to call 911. A.R. 302. The police asked Mr. Branson how he arrived at the scene 

to discover the body. Id. Mr. Branson responded that he could not remember. Id. One officer 

recalled Mr. Branson saying he received a phone call, but that Mr. Branson would not say from 

whom. A.R. 363. The police detained Mr. Branson while they processed the scene, conducted a 

gunshot residue test on his hands, and went to get an independent statement from his fiance. A.R. 

363-64. They also checked Mr. Branson's body for defensive wounds. A.R. 364. 

The police took Mr. Branson to the police station where they confronted his memory loss 

with incredulity and a contrary statement from his fiance. A.R. 363-64. Only at this point did Mr. 

Branson admit he had been dishonest. /d. He explained that the decedent's twin brother, Justin, 

came to Mr. Branson's home and told him that the decedent was hurt. A.R. 292. The two drove 

back to the homicide scene in Justin's vehicle. Id. Justin left, and Mr. Branson lied about finding 
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the decedent for "at least" four or five hours while Justin fled. A.R. 295, 304, 363-64. 

At trial, Justin submitted to police authority and testified. See A.R. 325-26. However, on 

the day he found the decedent's body, he was still a wanted fugitive. A.R. 328, 332. He testified 

that he happened to be driving on a highway perpendicular to Technology Drive. A.R. 326. As 

Justin passed through the intersection at 40-45 miles per hour, he glanced down Technology 

Drive and saw the Escalade 350 yards away (Justin estimated 150 yards, a police officer 

confirmed the distance was "roughly" 350 yards). Compare A.R. 337-38 with A.R. 665. He said 

he recognized it as his brother's vehicle. A.R. 326. He could not articulate any distinguishing 

feature between it and any other Escalade, let alone one noticeable from 350 yards away while 

passing at highway speeds. A.R. 338. Justin testified he backtracked to see why his brother's 

vehicle was parked on Technology Drive, and then discovered the decedent, already dead. A.R. 

326-27. The decedent's pockets were turned inside out and he had no wallet, phone, or drugs; 

Justin said he was like that when he found him. A.R. 339. 

Justin testified he wanted to get help, and intended to drive to a nearby gas station. A.R. 

327. Instead, he accidentally pulled into a bank parking lot. ld. He circled the parking lot a 

couple times before deciding to go to Mr. Branson's home. ld. Justin denied being on drugs when 

this happened, but admitted to drug abuse. A.R. 330, 334. At the time of trial, he had outstanding 

charges from at least three Maryland counties relating to theft, cashing stolen checks, and driving 

on a suspended license. A.R. 332-33. He estimated twenty charges in total. A.R. 333-34. 

The State admitted in both opening and closing that the jury may have trouble believing 

the fact witnesses. A.R. 282-83, 801-02, 803-04, 852. Mr. Branson's and Justin's testimony was 

so compromised by deception that the State felt it necessary to ask them on the stand whether 

they killed the decedent. A.R. 298, 332. 
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D. 	The State needed Forensic Evidence to Corroborate its Fact Witnesses, but Most 
Physical Evidence was Inconclusive. 

To address this credibility problem, the State turned to physical evidence to provide 

corroboration, but most of it was also unhelpful. No one in this case tested positive for gunshot 

residue. A.R. 945. The police could not locate any testable fingerprints. A.R. 944. The police did 

not recover any shell casings from the scene. A.R. 850. By analyzing bullet fragments, the police 

narrowed the ammunition down to what it called the ".38 caliber family," and the police found 

bullets within this category in Petitioner's backpack. A.R. 379, 946-47. However, this category 

includes several common bullets: .357 Magnum, .38 Special, .38 Super Auto, .9mm Glisenti, and 

.9mm Luger. A.R. 948. By examining rifling patterns, the police opined that two different guns, 

both in the .38 caliber family, had been used to shoot the decedent. A.R. 462-63. The police 

could only narrow the list of possible handguns to 142 different models - none of which were 

recovered from Petitioner or either co-defendant. A.R. 949-57; see A.R. 459-60. 

E. The Circuit 	Court Permitted the State to Introduce Analysis of Cell Tower Data 
through a Lay Police Officer, and Prohibited the Defense Expert from Directly 
Commenting upon the Officer's Testimony. 

The State also sought to introduce historical cell site data purporting to link the 

defendants to the vicinity of the homicide scene. See A.R. 965. The State indicated in its 

Designation of Experts that it would call an RF engineer to discuss the cell tower locations, the 

data collected from them, and the science and technology underlying cell towers. Id. However, 

the State never called its engineer. See A.R. 650. Instead, the State called Berkeley County 

Sheriff's Deputy Corporal Christian, an investigating officer, to offer the testimony as a lay 

witness. See A.R. 543. The lay officer also reduced his findings to a map he made by applying 

cartographic software to the data he received from the network engineers A.R. 998. The defense 
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objected that in fonn, this was expert testimony, and in substance, it was inaccurate insofar as it 

implied the defendants were near the homicide scene even though the underlying engineering did 

not support this conclusion. A.R. 542-43, 545. The defense argued WVRE 702 prohibited the 

testimony unless the State brought forward an expert qualified to discuss these matters. Id. 

The State did not argue the officer had the qualifications to testify as an expert. A.R. 543

44. Rather, the State argued WVRE 702 did not apply because it was lay testimony. See id. It 

argued that the investigating officer did not require any specialized knowledge to instruct jurors 

on how to interpret network engineering data, define industry tenninology, give times and tower 

names for the cell phone connections, or use computer software to map tower locations with 

respect to the homicide scene. Id. The circuit court allowed the testimony to go forward, 

effectively ruling the State did not need an expert, despite acknowledging it did not know what 

Corporal Christian's testimony would be. A.R. 545-46. It therefore conducted no analysis under 

WVRE 702 to detennine its admissibility. See id. Notwithstanding its ruling that this was lay 

testimony, the court further ruled that the defense could call an expert to refute the investigating 

officer. Id. 

The gist of Corporal Christian's testimony was that Call Detail Records he received from 

telecommunication network engineers showed the defendants' phones connecting to four cell 

towers surrounding the crime scene at times consistent with the State's timeframe for the 

homicide. See A.R. 606, 998. To reach this conclusion, he first had to determine which cell 

connections were texts, and which were voice conversations. The Call Detail Records do not 

distinguish the two on their face; "typically" texts have a zero duration value and calls do not. 

A.R. 608. Corporal Christian did not explain atypical situations. See id. Also not apparent from 

the face of the records, Corporal Christian testified that they display timestamps for calls in 
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Central Standard Time and text messages in Eastern Time. A.R. 609-10, 623-24. After adjusting 

timestamps to a common time zone, he could determine which calls were relevant to his 

investigation. See, e.g., 613. Relying on this analysis, Corporal Christian used cartographic 

software to reduce his findings to a map depicting an area south of Martinsburg approximately 

77.55 square miles in area. See A.R. 998. It shows the homicide scene roughly in the middle, 

surrounded by four cell towers. Id. To resolve a different evidentiary issue, the State agreed to 

introduce the map as a demonstrative exhibit. A.R. 637, 644. 

Corporal Christian also defined the terminology used in the Detail Call Records. He 

explained that "routed calls" are either 1) "a bridge or router number to complete a call," or 2) 

represent calls sent to voice mail. A.R. 620-21. He defmed "NEID" by saying it "reflects which 

network element handled the call." A.R. 625. The lay witness could not defme "CDR." A.R. 626. 

He defmed "azimuth" as "a coordinate and it is for purposes of cell phone mapping and it 

represents the median of the sector[.]" Id. When asked what "repoll" meant, he said it "reflects 

which phone switch handled the call," and then further elaborated, it is "internal to what their 

engineers and the company itself deals with." A.R. 628. The State asked its lay witness to define 

"beamwidth," and he responded "I don't think it's reflected in the definition page, as 1 recall. 

Based on the information that I received, the beamwidth is -- an engineer can speak more in 

depth about this -- basically from the tower, the width of the signal that one side of it would emit, 

so each side has its own specific beamwidth." 629. The defense renewed its objection twice 

throughout this testimony. A.R. 603, 629. 

The defense called an expert without challenge. A.R. 740-41. The defense expert began 

studying radio frequency engineering as a hobby as a teenager, and turned that into a career. A.R. 

740. He had thirty years of experience working on the technical side of telecommunications. 
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A.R. 739-40. He had a degree in computer science, and worked for AT&T for several years. A.R. 

739. He currently works in the field as a radio frequency engineer for Cherry Biometrics, and in 

that capacity has been qualified to testify as an expert in court previously. A.R. 740. His 

curriculum vitae lists additional credentials. A.R. 983. 

When the defense expert attempted to address Corporal Christian's findings, the State 

objected that the credibility ofhis testimony was an ultimate issue for the jury. A.R. 741-42. The 

circuit court sustained the objection, and thus limited the expert's testimony to the hypothetical 

instead of refuting directly the implications of Corporal Christian's testimony as embodied in the 

cell tower map. A.R. 742. 

As limited, the expert explained in the abstract that phones do not necessarily connect to 

the nearest tower; they connect to the tower with the best signal, and proximity is one of many 

factors. A.R. 742-43. For this reason, the towers a phone connects to do not indicate location 

except to within the full range of the tower's reception. See A.R. 743. The National Institute of 

Standards Technology states that as an industry standard, towers like those at issue can connect 

to phones anywhere within a 22.75 mile radius. Id. A properly prepared map should be scaled 

such as to show this full radius. Id. There is no way to know whether a phone connects close to 

the center or out towards the periphery of this range. A.R. 743-44. Had the State called an actual 

expert, he or she would have to concede that the area of a circle of radius 22.75 miles is 1625.97 

square miles.2 Because of the circuit court's ruling, the defense expert could not directly criticize 

Corporal Christian's work or his nine square mile map drawn outside NIST industry standards. 

2 The formula for a circle's area is A = rrr 2where A is the area and r is the radius. 
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F. 	 The Circuit Court Permitted the State to Argue a DNA Specimen found at the 
Homicide Scene Belonged to Co-Defendant Scotty, even though the State's Expert 
Testified the Relevant Scientific Standards Did Not Support This Inference. 

The State called a state police lab technician who tested a DNA specimen from the 

homicide scene against known samples from the defendants, as well as a sample from State's 

witness LaQuadia Grant. A.R. 413, 958-60. The technician conclusively excluded Petitioner. 

A.R. 959. However, she could not conclusively exclude co-defendant Scotty. Id., A.R. 425. The 

reason for her ambivalence is that although the specimen was partially testable, there was 

insufficient genetic material to run a full test. A.R. 426. 

The industry standard for testing checks fifteen loci throughout a sample's genome. A.R. 

435-36. One can then multiply the probabilities of each genetic marker's occurrence to arrive at 

the mathematical likelihood of an individual having that total pattern of fifteen markers, known 

as the "random match probability." A.R. 436. This is usually a number well in excess of one in a 

quadrillion chance, or 1 :1,000,000,000,000,000. Id. The lab technician did not give a precise 

figure, but this one in a quadrillion random match probability is the approximate industry 

threshold for making a positive identification. Id. 

In this case, the technician could only test nine of the fifteen loci. A.R. 426. As a result, 

she had fewer probabilities to mUltiply together, and could only testify to a one in 12.3 billion 

random match probability. A.R. 438. Within her field, this does not reach the threshold necessary 

to make an identification. A.R. 436. She therefore could not exclude co-defendant Scotty as she 

had Petitioner, but she also could not identify him from the specimen. A.R. 437. 

In rebuttal closing argument, the State argued that a one in 12.3 billion chance is unlikely 

enough to be a coincidence and that the jury should conclude co-defendant Scotty deposited the 

DNA sample at the homicide scene. A.R. 846-47. The defense objected that this was not the 
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evidence; the evidence showed that co-defendant Scotty could not be conclusively identified. Id. 

The circuit court overruled the objection. Id. 

ARGUMENT SUMMARY 

At trial, the State had a significant credibility problem with its fact witnesses. It therefore 

needed forensic evidence to corroborate its theory of prosecution, without which the jury may 

not have convicted Petitioner. The State's most important forensic evidence consisted of 1) 

historical cell site location data and 2) incomplete DNA evidence that may have belonged to 

Petitioner's co-defendant. However, the circuit court should have excluded the cell tower 

testimony and prohibited the State from arguing a conclusion not supported by the DNA 

evidence. Without corroboration, it is reasonably probable the jury may have concluded the fact 

witnesses alone could not carry the State's high burden. 

The State used a lay police officer to create a misleading map to imply what a qualified 

expert could not say; that the defendants were near the scene of the crime. See A.R. 998. This 

was error because the subject matter required specialized knowledge, compare WVRE 701 with 

WVRE 702, and the officer's testimony relied upon hearsay information outside his personal 

experience. Compare WVRE 602 with WVRE 703. This prejudiced Petitioner because 

introducing expert testimony through a lay witness 1) protected the State's witness from WVRE 

702 analysis he likely would have failed and 2) insulated the witness' testimony from direct 

criticism by the defense expert. As a result, the jury could infer the data placed Petitioner at the 

crime scene when, in fact, the science did not support this inference. A.R. 649. 

As with the cell data, the DNA simply did not say what the State needed it to. The lab 

technician conclusively excluded Petitioner, but could not identify her co-defendant. A.R. 425, 

959. The lab technician calculated a random match probability of one in 12.3 billion. A.R. 438. 
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To a layperson, this sounds more significant than it is, but based on the standards and practices 

within the field this figure was insufficient to conclude the co-defendant deposited the specimen. 

A.R. 436. 

Experts can rely on otherwise inadmissible evidence to predicate their conclusions, such 

as the random match probability the lab technician derived. WVRE 703. However, this predicate 

is not substantive evidence. Franklin D. Cleckley, Handbook on Evidence for West Virginia 

Lawyers, § 703.02[2][c], 7-95 (5th ed. 2012). It is admissible for the limited purpose of showing 

the expert's reasoning. WVRE 703. Only her conclusion, that co-defendant Scotty could not be 

included, was substantive evidence. The State therefore committed prosecutorial misconduct by 

arguing over objection that the jurors should infer that the DNA belonged to the co-defendant on 

the strength of the random match probability. See Syllabus Point 7, State v. England, 180 W. Va. 

342,376 S.E.2d 548 (1988); Syllabus Point 2, State v. Critzer, 167 W. Va. 655, 280 S.E.2d 288 

(1981) (per curiam). The State essentially argued facts not in evidence, and asked the jury to 

make an impermissible inference. 

Had the circuit court excluded the forensic evidence, and the State's case instead rested 

on witnesses of questionable credibility, the outcome of the case likely would have been 

different. Petitioner therefore respectfully requests a new trial. 

STATEMENT REGARDING ORAL ARGUMENT 

Petitioner respectfully requests a Rule 20 argument. She has a life sentence without the 

possibility of parole. Furthermore, her case presents an issue of first impression: whether a party 

can introduce historical cell site data for the purposes of identifying location through a lay 

witness. "[T[he manner in which a witness may testify" is "one of the most significant rules of 

evidence," Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, § 701.02[1] 
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(5th ed. 2012). Currently, lower courts in West Virginia have no guidance as to the manner in 

which a witness may offer historical cell site location testimony. Furthermore, the issue is recent 

and federal circuit courts and state courts of last resort have only begun to address whether this is 

expert testimony. This Court's ruling will have significance beyond the instant case and 

potentially influence how other jurisdictions resolve this important issue for criminal and civil 

litigants. 

ARGUMENT 

I. 	 The circuit court erred by permitting a police officer to testify concerning 
historical cell site location data as a lay witness even though his testimony 
depended on specialized knowledge and hearsay information. 

The circuit court permitted Corporal Christian to interpret technical cell tower records, 

base inferences on hearsay reports rather than his personal perceptions, and use mapping 

software to reduce his findings to a demonstrative exhibit. A.R. 608-610, 623-24, 644, 998. 

However, over defense objection, he did so as a lay witness, having never been qualified as an 

expert as required by West Virginia Rule of Evidence 702. A.R. 545-46. Because of this 

incorrect ruling, the State avoided WVRE 702 scrutiny its witness would likely fail and insulated 

his testimony from direct attack by the defense expert. A.R. 741-42. Petitioner therefore requests 

a new trial in which the State either qualifies an actual expert or does not introduce evidence 

requiring expert analysis. 

A. 	 Under the West Virginia Rules of Evidence, either the State should have called a 
witness who could qualify as an expert under Rule 702, or it should have confmed 
its witness' testimony to applying common sense to facts personally perceived. 

"As a general rule, a lay witness must confine his or her testimony to a report of the 

facts." State v. Nichols, 208 W. Va. 432, 436, 541 S.E.2d 310,314 (1999), overruled on other 

grounds by State v. McCraine, 214 W. Va. 188, 588 S.E.2d 177 (2003); see also WVRE 701. 
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Only experts can testify from specialized knowledge or reach an inference based on events 

outside personal experience. See Evans v. Mut. Min., 199 W. Va. 526, 530, 485 S.E.2d 695, 699 

(1997), holding modified by Nichols, 208 W. Va. at 437 (Lay witnesses can only offer opinions 

that apply common sense to personal knowledge); Franklin D. Cleckley, Handbook on Evidence 

for West Virginia Lawyers, § 702.02[1] (5th ed. 2012). For expert testimony to be admissible, the 

witness must qualify as an expert by virtue of specialized knowledge beyond that of an ordinary 

juror, and his or her testimony must be relevant and reliable to "assist the trier of fact[.]" See 

WVRE 702. Whether a court applies the standard for the correct rule involves an interpretation 

of the West Virginia Rules of Evidence and thus this Court's review is de novo. See Syllabus 

Point 1, Gentry v. Magnum, 195 W. Va. 512,466 S.E.2d 171 (1995); see also US. v. Yeley

Davis, 632 F.3d 673, 684 (10th Cir. 2011). This Court reviews the ultimate decision to admit or 

exclude evidence for abuse of discretion. Syllabus Point 2, State v. Peyatt, 173 W. Va. 317, 315 

S.E.2d 574 (1983). 

Here, the circuit court abused whatever discretion it had by ruling the police officer could 

testify as a lay witness without knowing the substance of his testimony - the sine qua non of the 

inquiry. See Burnside v. State, 352 P.3d 627, 636 (Nev. 2015) ("The key to determining whether 

testimony about information gleaned from cell phone records constitutes lay or expert testimony 

lies with a careful consideration of the substance of the testimony[.],,); State v. Payne, 104 A.3d 

142, 148 (Md. 2014) ("Whether the Detective should have been qualified as an expert before 

being allowed to engage in [cell tower location analysis] depends on understanding just what are 

cell phone records and what their contents reveal."). "[A]n abuse of discretion occurs when a 

material factor deserving significant weight is ignored[.]"Gentry, 195 W. Va. 512 at footnote 6. 

The circuit court stated, "I don't know ... what the testimony is going to be. 1 am going to allow 
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it to go forward at this time." A.R. 545-46. If the court did not believe the State's representations 

were sufficient to apprise it of the testimony's substance, it could have requested a more detailed 

proffer or conducted an in camera examination of the witness. However, it could not determine 

whether the witness would apply specialized knowledge to hearsay information with any greater 

accuracy than a coin toss. 

Without sufficient information to premise a conclusion, either ruling would have been an 

abuse of discretion. However based on the proffers by counsel and the witness' testimony, it is 

evident the court happened to rule incorrectly. Under the West Virginia Rules of Evidence, the 

difference between lay and expert testimony comes down to two factors: 1) the source of facts 

relied upon, and 2) the source of reasoning applied to those facts to draw inferences. Compare 

WVRE 602 with WVRE 703. Lay witnesses may only testify from facts personally observed, 

and arrive at inferences that flow from common sense. WVRE 602, 701. Experts can rely on 

personal experience as well, but also hearsay information commonly used in their respective 

fields. WVRE 703. They also are not limited to common sense and can reason from their 

specialized knowledge, skill, or experience. Id. If a witness either relies on facts outside his or 

her personal experience or applies specialized knowledge to interpret those facts, he or she must 

qualify as an expert. Compare WVRE 701 with WVRE 702. Under the facts of this case, the 

circuit court should have required the State to qualify an expert. 

Corporal Christian relied almost exclusively upon hearsay information. Engineers from 

the cell phone company compiled the Call Detail Reports and tower information. See A.R. 990

996, 999-1170. He had no personal knowledge of the cell connections; he was not present at 

Sprint headquarters to view a display of real-time connections between the defendants' phones 

and towers. See U.S. v. Guerrero, 768 F.3d 351, 358 (5th Cir. 2014) (noting that cell tower and 
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antenna information is only available from third party communication providers"). Taking a 

picture of a cell tower can establish personal knowledge of its location in the present, but does 

not give information concerning the cell connections it made in the past. See A.R. 632. Without 

the hearsay Call Detail Reports, Corporal Christian had nothing relevant to tell the jury on this 

topic. Experts may draw inferences from hearsay; lay witnesses may not. WVRE 701, 702. 

Corporal Christian applied specialized knowledge to interpret this hearsay information. 

U sing knowledge conveyed to him from network engineers, the lay witness defined technical 

terms within the reports. A.R. 620-21, 625-26, 628-29. Some words may have been familiar to 

jurors, such as latitude and longitude, but some were more esoteric, like azimuth. A.R. 626-27. 

Some of the terminology pertained mainly to telecommunication networks; it is unlikely "repoll" 

is a commonly understood term. See A.R. 628. Some terms may even have been specific to 

Sprint; there is no way to know as Corporal Christian was not qualified to say. See Payne, 104 

A.3d at 152 (" ... the information is coded in ways specific to the cellular provider[.],,). 

Beyond terminology, Corporal Christian also had to interpret the data contained in the 

Call Detail Records. Taken at face value, the reports did not provide accurate time data 

according to Corporal Christian. A.R. 609-10, 623-24. Only by applying specialized knowledge 

to distinguish texts from calls and adjusting the timestamps accordingly could he conclude which 

connections were relevant to his investigation. He may have done so correctly - the problem is 

we cannot know because he was not qualified to say. 

After completing the above analysis - applying specialized knowledge to hearsay 

information - he reduced his findings to the map. A.R. 998. Creating the map itself also involved 

specialized knowledge. For what it was worth, he watched a two-hour webinar on cell tower 

mapping. A.R. 979. He needed software that allowed him to map latitudinall10ngitudinal GPS 
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coordinates based on the Sprint engineers' data; he could not simply map physical addresses the 

way a consumer might. A.R. 640. The scale, centering, and lack of tower ranges also represent 

editorial choices he made for the map to give a compelling, if not accurate, impression. See A.R. 

998, see infra at 23-24. Taken together, this is the interpretive work of an expert under the West 

Virginia Rules of Evidence, not the factual recitation of a layperson with no specialized 

knowledge. 

B. Although foreign authority 	is mixed, it generally supports Petitioner's position 
because even jurisdictions that do allow some lay testimony would not have allowed 
Corporal Christian's evidence without a qualified expert. 

As a matter of first impression in this state, the plain meaning of the West Virginia Rules 

of Evidence dictate that the State should have called an expert. Compare WVRE 701 with 

WVRE 702. In terms of foreign authority, this issue is relatively new as well. Alexandra Wells, 

Ping! The Admissibility ofCellular Records to Track Criminal Defendants, 33 st. Louis U. Pub. 

L. Rev. 487, 488 (2014). There are few published opinions from federal circuit courts or state 

courts oflast resort, but to one degree or another, these are consistent with Petitioner's argument. 

The courts addressing facts most similar to those in this case have ruled that historical cell site 

analysis requires expert testimony. See, e.g., State v. Payne, 104 A.3d 154-55 (Md. 2014). On 

different facts, some courts have ruled witness testimony did not require expert qualification. 

See, e.g., State v. Wyman, 107 A.3d 641, 647-48 (Me. 2015). However, even by the rules 

announced in the latter jurisdictions, Corporal Christian's testimony strayed into expert territory. 

In State v. Payne, the Court of Appeals of Maryland faced this exact scenario: a lay 

police officer testified that based on historical cell site data, the defendants' phones were near the 

crime scene. Payne, 104 A.3d at 143. He performed largely the same techniques Corporal 

Christian did, determining which Call Detail Records were relevant to his case, id. at 145, 
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comparing these to tower location data, id. at 145-46, and mapping the tower locations in relation 

to the crime scene, which were only a few miles away. ld. at 146-47. The court began its analysis 

by recounting the highly technical nature of cellular phone communication, including the virtual 

"cells" telecommunication companies use to define service areas, the cell towers that serve each 

cell, and the manner in which the cellular network interacts with the "Plain Old Telephone 

System." ld. at 149-50. The court then discussed the technical factors that determine which 

tower completes any given cell phone connection. ld. at 150. Also relevant, the court considered 

the technical manner in which telecommunication companies collect, store, and display records 

ofcell connections. ld. at 151-52. 

Against this background, the Maryland court of last resort applied Maryland Rules 5-701 

and 5-702, which are analogous to, and involve similar analysis as, West Virginia Rules of 

Evidence 701 and 702. Payne, 104 A.3d at 152-53. The State argued the police officer did not 

opine as to the defendants' location, and merely read the Call Detail Records to the jury. ld. at 

154. The court rejected this argument, and ruled that the lay witness relied upon specialized 

knowledge to interpret hearsay information. ld. at 154-55. In both West Virginia and Maryland, 

only an expert may do this. Compare id. with WVRE 701, 702. 

In Collins v. State, 172 So.3d 724, 739 (Miss. 2006), the Supreme Court of Mississippi 

likewise addressed, as a matter of first impression, whether a witness testifying to a defendant's 

location based on historical cell site data must qualify as an expert. In doing so, it applied 

Mississippi Rules of Evidence 701 and 702, which are substantively analogous to WVRE 701 

and 702. See id. After going through much the same technical background as the Maryland court 

in State v. Payne, the Collins court distinguished between the underlying technology of cell 

phones and the technical skill of using that knowledge to draw conclusions about location. 
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Collins, 172 So.3d at 741. The Mississippi Supreme Court also found it significant that the 

officer had to explain the basis of his knowledge to the jury. ld. at 741. Corporal Christian also 

told the jury he had training beyond common knowledge. A.R. 625. The court also expressed 

concern that the lay expert was a police officer whose status could unduly influence jurors. 

Collins, 172 So.3d at 739. The Mississippi court thus ruled "that the better approach is to require 

expert testimony to explain the functions of cell phone towers, derivative tracking, and the 

techniques of locating and/or plotting the origins of cell phone calls using cell phone records." 

ld. at 743 (internal quotes removed); See also U.S. v. Hill, 818 F.3d 289, 296 (7th Cir. 2016) 

("[Witness explanation of cell tower operation] fits easily into the category of expert 

testimony[.]"); U.S. v. Yeley-Davis, 632 F.3d 673, 684 (10th Cir. 2011) ("The agent's testimony 

concerning how cell phone towers operate constituted expert testimony because it involved 

specialized knowledge not readily accessible to any ordinary person."). 

The Mississippi Supreme Court did note, "[T]estimony that simply describes the 

information in a cell phone record is properly lay testimony." Collins, 172 So.3d at 743. Other 

courts have also followed this distinction and found that a witness who merely reads a readily 

understandable report to jurors without any independent analysis or interpretation does not need 

to qualify as an expert. See Gosciminski v. State, 132 So. 3d 678, 697-98 (Fla. 2013) (not plain 

error for network engineer to read cell site location data); State v. Wyman, 107 A.3d 641,647-48 

(Me. 2015); Burnside v. State, 352 P.3d 627, 636 (Nev. 2015); State v. Blurton, 484 S.W.3d 758, 

771 (Mo. 2016). However, these jurisdictions draw the line at interpretation. Here, Corporal 

Christian did not merely read the Call Detail Records verbatim to the jury, nor does his map plot 

every data point contained therein. He had to apply specialized knowledge to separate calls from 

texts, adjust timestamps accordingly, and he made editorial decisions in his map to show his 
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conclusion. It appears Corporal Christian's testimony would require expert qualification in these 

jurisdictions, as well. Only an expert may use specialized knowledge to interpret hearsay 

information. WVRE 701, 703. 

C. The circuit court's error prejudiced Petitioner because the State's witness would not 
have satisfied WVRE 702, and treating him as a lay witness prevented Petitioner's 
expert from directly refuting his testimony. 

The circuit court's erroneous ruling that Corporal Christian could testify to historical cell 

site location data as a lay witness prejudiced Petitioner's case, requiring a new trial. First, had the 

circuit court held Corporal Christian to Ru1e 702 standards, he may very well have fallen short 

hence the State's insistence he could testify as a lay witness. See, e.g., A.R. 543-44. Second, the 

circuit court ruled Petitioner's expert could not directly criticize a lay witness' credibility, which 

prevented Petitioner from effectively questioning the reliability of Corporal Christian's 

procedure or the accuracy of his conclusions. A.R. 741-42. This was especially egregious 

because 1) a defense expert's criticism was the only opportunity to address Corporal Christian's 

conclusions and 2) there was much to criticize in his methods and results. 

Although the circuit court did not rule whether Corporal Christian could testify pursuant 

to WVRE 702, it is unlikely he would have qualified as an expert had the court engaged in the 

proper analysis. "In determining who is an expert, a circuit court should conduct a two-step 

inquiry. First, a circuit court must determine whether the proposed expert (a) meets the minimal 

educational or experiential qualifications (b) in a field that is relevant to the subject under 

investigation (c) which will assist the trier of fact. Second, a circuit court must detennine that the 

expert's area of expertise covers the particular opinion as to which the expert seeks to testify." 

Syllabus Point 5, Gentry v. Mangum, 195 W. Va. 512, 515, 466 S.E.2d 171, 174 (1995). 

Corporal Christian's education in historical cell site analysis does not meet minimal standards, 
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and his training appears to concern issues ancillary to cell phones rather than the actual issue at 

hand: using historical cell site data to show an individual's location. He therefore would fail both 

prongs of the Gentry analysis. 

The State originally designated Corporal Christian as an expert to discuss data recovered 

from the defendants' cell phones, A.R. 965, 975-80, and intended to call an RF engineer to 

testify concerning the cell site data. See A.R. 965. The State indicated the officer's relevant 

training consisted of a certificate of attendance to a "Cell Phone Technology and Forensic Data 

Recovery" class and a two-hour webinar on cell tower mapping, both taught by the Public 

Agency Training Council. A.R. 965, 975-80. Corporal Christian stated that historical cell site 

analysis and forensic cell phone data recovery were two different things. A.R. 609. 

Most of the State's proffer concerned other areas of the investigation. He knows how to 

investigate cases where cell phones are evidence. A.R. 977. He knows what records cell 

companies keep, how to subpoena them, and to whom he should direct his requests. Id. He also 

knows how to perform forensic analysis on phones themselves, recovering and preserving 

information contained on cell phones and "Sim [sic] cards." A.R. 977-78. However, the course 

description does not give the impression it discusses actual cellular technology in any depth. See 

id. Simply knowing that phones complete calls by connecting to cell towers via radio waves does 

not make someone an expert. See Payne, 104 A.3d at 148. Another topic from the course 

concerned "Proven ways to display cellular records in a court oflaw," which appears to prioritize 

persuasion over accuracy. A.R. 977. That should not be an actual expert's priority. 

Corporal Christian's two-hour webinar does not make him an expert either, especially if 

the map he produced fairly represents his training. The course only teaches how to "estimate" 

tower range. A.R. 980. The officer's map does not depict range at all, unless his intent was to 
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imply the area covered was less than 77.55 square miles. A.R. 998. The webinar description does 

not mention the National Institute of Standards Technology, which promulgates standards used 

by actual engineers in the field. See A.R. 980. Had the circuit court required an expert to discuss 

historical cell site location tracking, Corporal Christian likely would not have qualified. At a 

minimum, his qualifications were questionable, and the circuit court's ruling prevented Petitioner 

from questioning them. 

The circuit court compounded the error in allowing Corporal Christian to testify as a lay 

witness by ruling the defense expert could not, therefore, directly criticize his testimony. See 

A.R. 741-42; cf Syllabus Point 3, State v. Martin, 224 W. Va. 577, 687 S.E.2d 360 (2009) (per 

curiam). This itself was likely error, see WVRE 704, and it prejudiced Petitioner because it cut 

off the defense's only effective means of attacking the reliability of Corporal Christian's 

conclusions. Although expert in nature, historical cell site location analysis is technical rather 

than scientific, and therefore Petitioner could not challenge its reliability pre-trial. See Gentry, 

195 W. Va. 512 at Syl. Pt. 6; see also fu. 58, Anstey v. Ballard, 787 S.E.2d 864 (W. Va. 2016) 

(declining to adopt Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 137, 119 S. Ct. 1167 (1999)). 

Lawyers cannot effectively cross-examine lay witnesses who erroneously give expert testimony 

because the honest answer to most questions is "J don't know, you'd have to ask an expert." See 

Alexandra Wells, Ping! The Admissibility ofCellular Records to Track Criminal Defendants, 33 

8t. Louis U. Pub. L. Rev. 487, 504 (2014). That leaves direct criticism from a defense expert, 

which the circuit court ruled unfair since it had already pennitted the State to bring a lay witness 

to an expert fight. 

Just as with Corporal Christian's meager qualifications, the reliability of his methods and 

accuracy of his results would have come up short had the defense been allowed to criticize his 
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work. Corporal Christian chose to memorialize his conclusion that the defendants were near the 

homicide graphically, in the form of his map. See A.R. 998; see also A.R. 812-13. He centers his 

map on the crime scene, and then scales the map just large enough to show each cell tower. A.R. 

998. The intended implication, which the map convincingly conveys, is that the defendants were 

probably inside the polygon described by those towers; at a minimum, one would assume the 

defendants are somewhere on the map, which depicts an area less than 77.55 square miles. See 

A.R. 998. The circuit court even opined that was an obvious inference for lay people. A.R. 649. 

The only problem is that this is all false. A.R. 542, 742-44. Radio frequency engineering does 

not support the officer's conclusion, making the map exceedingly misleading. Id. 

Cell phones connect to whichever tower in range has the better SINR value, not the one 

closest. A.R. 742-43. Therefore, when examining historical cell site data, the only sensible 

inference is that a cell phone was in range of the tower it connected to, since that represents the 

absolute outer boundary. A.R. 743. From the data and procedure Corporal Christian testified to, 

there is no way to be more specific than that; a cell phone is as likely to be right next to the tower 

as it is to be at the outer periphery, over twenty-two miles away. Id. Corporal Christian did not 

mark the range Df the towers on his map, nor did he opine what their range would be. A.R. 998. 

This may have been outside the extent of his training. In addition, he could not do so and keep 

his map zoomed in as close as he wanted. See A.R. 998. The defense expert testified that 

according to the National Institute for Standards Technology, towers such as these could connect 

to cell phones as far as 22.75 miles away. A.R. 743. That radius sweeps an area over 1625 square 

miles. Over 20 of Corporal Christian's maps could have fit in this space. Had Corporal Christian 

made his map to show the full range of the towers, it would have shown the defendants' phones 
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could have been anywhere in Martinsburg. See A.R. 744. They also could have been in parts of 

Maryland, Pennsylvania, or Virginia. !d. 

In addition to the cell tower ranges, Corporal Christian also left off any other towers in 

the area, which weakens his own position even if his implicit assumption about proximity were 

not false. A.R. 744, 998. There may have been a tower even closer to the crime scene, which 

would raise the question of why the defendants did not ping that one if they really were there. 

Alternatively, those four towers may be the only towers serving Sprint customers in Martinsburg, 

stripping any significance the State would like to ascribe to the connections. We do not know 

because Corporal Christian created a map that prioritized persuasion over accuracy. Yet, the 

defense could not criticize it or Corporal Christian directly. A.R. 741-42. The circuit court's 

rulings insulated the State's lay witness from all but the most rudimentary scrutiny. Petitioner 

therefore did not receive a fair trial, and respectfully requests that this Court grant her relief. 

II. 	 The State committed prosecutorial misconduct by misstating the evidence in 
closing argument and misleading the jury into an impermissible inference. The 
DNA random match probability was only admissible for the non-substantive 
purpose of explaining the expert's conclusion. 

The state police lab technician testified to a reasonable degree of scientific certainty that 

although co-defendant Scotty was included as a possible contributor for the DNA specimen 

found at the crime scene, she could not identify him because of the strict tolerances in her field. 

A.R. 425, 959. To explain this conclusion, she further testified to a one in 12.3 billion random 

match probability. A.R. 438. However, this probability was not substantive evidence; it was 

admissible for the limited purpose of explaining her conclusion that she could not positively 

identify Scotty. WVRE 703'; Franklin D. Cleckley, Handbook on Evidence for West Virginia 

Lawyers, § 703.02[2][c], 7-95 (5th ed. 2012). The State therefore committed prosecutorial 

misconduct when, over objection, it argued in rebuttal that the DNA specimen identified Scotty 
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because one in 12.3 billion was too remote to be a coincidence. A.R. 846-47. 

"It is a flagrant abuse of [the prosecutor's] position to refer, in his argument to the jury, 

to material facts outside the record, or not fairly deducible therefrom." Syllabus Point 2, State v. 

Critzer, 167 W. Va. 655,280 S.E.2d 288 (1981) (per curiam) (quoting Syllabus, State v. Moose, 

110 W. Va. 476, 158 S.E. 715 (1931)). Likewise, although the State has broad latitude to argue 

reasonable inferences, it is prosecutorial misconduct to "misstate the evidence or mislead the jury 

as to the inferences it may draw." Syllabus Point 7, State v. England, 180 W. Va. 342, 376 S.E.2d 

548 (1988). In this case, whether the State committed prosecutorial misconduct by arguing facts 

not in evidence turns on an interpretation of West Virginia Rule of Evidence 703. As such, this 

Court's review is de novo. Gentry, 195 W. Va. 512 at Syl. Pt. 1. 

Experts may predicate conclusions upon otherwise inadmissible evidence. WVRE 703. 

Furthermore, absent a meritorious Rule 403 objection, experts may disclose their inadmissible 

predicates to the jury. Id. However, the expert's conclusion alone is the primary evidence. 

Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers, § 703.02[2][c], 7-95 

(5th ed. 2012). "[The] underlying, unadmitted hearsay statements cannot be argued to the jury as 

primary evidence, and they do not constitute evidence to support a verdict." Id. In this case, the 

State expert's conclusion was that although co-defendant Scotty could not be excluded as a 

contributor to the DNA specimen collected from the homicide scene, she could not identify him. 

A.R. 425. Her probability assessment is only admissible for the limited purpose of explaining her 

conclusion. WVRE 703; Franklin D. Cleckley, Handbook on Evidence for West Virginia 

Lawyers, § 703.02[2][c], 7-94 (5th ed. 2012). 

Therefore, when the State argued from its expert's predicate to a conclusion that she, as a 

scientist, could not draw, it misstated the facts; the predicate was not substantive evidence. See 
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id. at 7-95. The State also misled the jury as to the pennissible inferences it could draw from the 

evidence, since an expert's predicate serves only to illustrate the reasoning underlying the 

conclusion. WVRE 703. Had a rival expert accepted the state police lab technician's predicate 

but disputed her conclusion, the State could have argued for the more favorable conclusion. Cf 

Mayhorn v. Logan Med. Found., 193 W. Va. 42, 48, 454 S.E.2d 87, 93 (1994) (testifying expert 

could offer opinion contrary to a relied upon report from a non-testifying expert). However, the 

prosecuting attorney herself is not an expert, nor can she testify in the guise of closing argument. 

In raising prosecutorial misconduct, Petitioner does not suggest the State intended 

anything untoward or acted in bad faith. "[T]he touchstone of due process analysis in cases of 

alleged prosecutorial misconduct is the fairness of the trial, not the culpability of the prosecutor." 

Smith v. Phillips, 455 U.S. 209, 219, 102 S. Ct. 940, 947 (1982). In this case, it appears the State 

was simply mistaken concerning the four corners of the record given the technical nature of the 

evidence's limited admission under WVRE 703. Nonetheless, that error did occur and under the 

unique facts of this case, resulted in an unfair trial. Without misusing the DNA evidence, it is 

reasonably probable the trial's outcome would have been very different. 

The State conceded its case was largely circumstantial - none of its witnesses saw the 

homicide. A.R. 845-46. Its fact witnesses' narratives did create a prima facie case, but as the 

State conceded, these witnesses had significant credibility problems including drug use, motive 

to evade responsibility, and past criminal acts. A.R. 282-83, 801-02, 803-04, 852. "The key to 

whether or not a jury will accept the testimony of a criminal is the extent to which the testimony 

is corroborated." Hon. Stephen S. Trott, Words of Warning for Prosecutors Using Criminals as 

Witnesses, 47 Hastings L.J. 1381, 1425 (1996). In terms of actual trial practice, the "proven rule 

of thumb [is] that the jury will not accept the word ofa criminal unless it is corroborated by other 
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reliable evidence." Id. at 1425. 

The State's only other source of evidence, reliable or otherwise, was the forensic science. 

However, it was mostly inconclusive, and the State misused the only evidence with the potential 

to implicate Petitioner and corroborate the fact witnesses' stories. The trial errors below therefore 

prejudiced Petitioner, and she should receive a new trial. 

CONCLUSION 

Petitioner respectfully requests a new trial. 
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