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ASSIGNMENTS OR ERROR 


1. 	 The Court convicted Vincent Scott Smith Jr. of felony murder and conspiracy to commit 

robbery with insufficient evidence of guilt. 

2. 	 The prosecuting attorney erroneously argued in closing argument that DNA evidence 

identified the Defendant Vincent Scott Smith, Jr. when the actual DNA evidence simply 

failed to exclude him as a suspect in the case. 

3. 	 There was no evidence to support a finding robbery ofMichael Garcia or that anything was 

physically taken from Michael Garcia either before or after his death. 

4. 	 The only witness that testified to any elements of the alleged robbery gave pnor 

inconsistent statements to Law Enforcement Officers and investigators. 

5. 	 The State did not properly inform the crime lab that multiple sets of twins were involved 

in this case, inviting error and flaws in the DNA analysis. 

6. 	 There was insufficient evidence to establish the elements of Felony Murder in the First 

Degree. 

STATEMENT OF THE CASE 

Petitioner, Vincent Smith, was indicted by the Berkeley County Grand Jury in the February 

2015 Term of Court on one (1) count murder, one (1) count felony murder, one (1) count robbery 

1st degree, and one (1) count conspiracy to commit robbery. The indictment was issued February 

19,2015. 

Petitioner proceeded to trial and was convicted on October 1,2015. He was convicted of 

one (1) count of felony murder and one (1) count of conspiracy to commit robbery. He did file a 

motion for new trial. On January 7, 2016, Petitioner was sentenced to natural life without 
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possibility of parole in the Department of Corrections. The sentencing order was filed with the 

Clerk of Court on February 18,2016. 

The State's evidence was that Michael Garcia was found dead in the road on Technology 

Drive, in Inwood West Virginia. The State's witness, LaQuadia Grant testified that she was sitting 

in a car with Jucobe Johnson when she saw Tulsa Johnson and Vincent Smith running back to the 

car. She testified that she heard Tulsa Johnson state "I shot that mother f***er." She also reported 

seeing Vincent Smith wiping down a pistol with a red bandana. No witnesses at the trial reported 

hearing any gunshots. No witness at the trial reported anyone firing any weapon at Michael Garcia. 

No weapon was recovered. Michael Garcia's pockets were "turned out" when the body was 

processed at the crime scene. No one could testify as to how or why the pockets were turned out. 

The only witness who testified that Tulsa Johnson was planning on ''taking'' anything from 

Michael Garcia was Devon Adams. Devon Adams gave prior inconsistent statements to law 

enforcement and investigators. The Defendant maintains his innocence. 

SUMMARY OF ARGUMENT 

There was insufficient evidence to support the Petitioner's conviction at trial. Rather the 

State relied on the lack of evidence and created a pyramid of inferences based on their own 

deductions ofwhat the evidence would show. There was no evidence to demonstrate that anything 

was taken from the Mr. Garcia. The State relied their case on what was not found on Mr. Garcia's 

person after he had died. There was simply insufficient evidence to support a conviction. 

Further, the State inferred its own deductions from the scientific evidence that did not meet 

the criteria readily accepted by the scientific community. The State also failed to make the labs 
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aware ofthe relevant facts ofthe case. There were two sets of identical twins involved in this case. 

That fact was not disclosed to the DNA analyst until during the trial. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Respondent believes that the facts and legal arguments are adequately presented in its 

brief and the record before the Court. However, if the Court desires oral arguments in this case, 

argument under Rule 20 would be appropriate. 

STANDARD OF REVIEW 

The standard ofreview for rulings of the circuit court is fairly straight forward. The Court 

has previously cited that: "in reviewing challenges to findings and rulings made by a circuit court, 

we apply a two-pronged deferential standard ofreview. We review the rulings of the circuit court 

concerning a new trial and its conclusions as to the existence of reversible evidence under an abuse 

ofdiscretion standard, and we review the circuit court's underlying factual findings under a clearly 

erroneous standard. Questions oflaw are subject to a de novo review." State v. Kennedy, 229 W. 

Va. 756, 735 S.E. 2d 905 (2012). Citing Syl. Pt. 3, State v. Vance, 207 W. Va 640, 535 S.E. 2d 

484 (2000). The Court continued that: "it is well settled that a trial court's ruling on the 

admissibility of evidence, including those affecting constitutional rights are reviewed under an 

abuse ofdiscretion standard." Kennedy. 

ARGUMENT 

1. 	 The Court convicted Vincent Scott Smith Jr. of felony murder and conspiracy to commit 

robbery with insufficient evidence ofguilt. 

The petitioner acknowledges that challenging the sufficiency of the evidence is a mounting 

task. The Court found in Syllabus Point Four of McBride v. Lavigne, that: 
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"A criminal defendant challenging the sufficiency of the evidence to support a 
conviction takes on a heavy burden. An appellate court must review all the 
evidence whether direct or circumstantial, in the light most favorable to the 
prosecution and must credit all inferences and credibility assessments that the jury 
might have drawn in favor of the prosecution. The evidence need not be 
inconsistent with every conclusion save that of guilt so long as the jury can find 
guilt beyond a reasonable doubt. Credibility determinations are for a jury and not 
an appellate court. Finally, ajury verdict should be set aside only when the record 
contains no evidence, regardless of how it is weighed, from which the jury could 
find guilt beyond a reasonable doubt. To the extent that our prior cases are 
inconsistent, they are expressly overruled." McBride v. Lavigne, 230 W. Va. 291, 
737 S.E. 2d 560, 2012. Citing SyI. Pt. 3 of State v. Guthrie, 194 W. Va. 657,461 
S.E. 2d 163 (1995). 

The State's evidence was all circumstantial. There was no direct physical evidence to tie 

Vincent Smith to the crime scene or to Michael Garcia. There was DNA swab taken from the rear 

ofMr. Garcia's vehicle but Mr. Smith could not be identified to an extent relied on by the scientific 

community. Mr. Smith could not be ruled out as a possible contributor to the sample that was 

taken. LaQuadia Grant testified that Johnson and Smith were running back to the car, but she 

could not testify that Mr. Smith ever fired a weapon or as to what allegedly took place. [AR 261

263.] [AR 348.] Grant admitted that she did not see what happened. [AR 333.] The State's key 

witness, Davon Adams, testified that he never saw anyone with a firearm. [AR 365.] 

2. 	 The prosecuting attorney erroneously argued in closing argument that DNA evidence 

identified the Defendant Vincent Scott Smith, Jr. when the actual DNA evidence simply 

failed to exclude him as a suspect in the case. 

The prosecuting attorney argued in her closing argument that Vincent Smith was identified as 

a suspect in Mr. Garcia's vehicle by DNA analysis. [AR 708-709.] This did not match the 

testimony of the trial testimony of the DNA analyst. She did testify that Vincent Smith could not 

be excluded as the source of the DNA evidence identified. [AR 289.] She further testified that the 

DNA matched at nine out of fifteen loci. [AR 289.] Six of the fifteen areas did not meet the 
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reportable threshold. [AR 298-299.] She testified that she did not have enough genetic 

information to determine a unique identification and could only testify that he could be not be 

excluded as a possible source ofthe genetic material. [AR 299.] In fact, on cross examination she 

agreed that she could not make a unique identification ofVincent Smith according to the generally 

accepted principles to a reasonable degree of scientific certainty. [AR 304.] 

In her final closing argument, the Prosecuting Attorney argued that they knew that Mr. Smith 

was in Mr. Garcia's vehicle from the DNA. [AR 708.] It was noted during the testimony of the 

analyst that Mr. Smith could not be excluded and that he could not be identified according to the 

reasonably accepted scientific certainty. [AR 304.] The Prosecuting Attorney continued to argue 

that odds of the match were one in 1.69 billion people. [AR 709.] She argued "What a 

coincidence." [AR 709.] This argument improperly allowed the jury to make a decision about the 

interpretation of the DNA analysis without the benefit of training and experience and without 

knowledge of the criteria that is generally acceptable to the scientific community to declare an 

identification. 

In State v . Wakefield, the Court reviewed the standard for considering scientific evidenced. 

The court cited that: 

''the first and universal requirement for the admissibility of scientific evidence is 
that the evidence is that the evidence must be both 'reliable' and 'relevant.' Under 
DaubertlWilt the reliability requirement is met only by a finding by the trial court 
under Rule 104(a) that the scientific or technical theory which is the basis for the 
test results is indeed 'scientific, technical, or specialized knowledge.' The trial 
court's determination regarding whether the scientific evidence is properly the 
scientific evidence is properly the subject of 'scientific, technical, or other 
specialized knowledge' is a question of law that we review de novo." 
State v. Wakefield, 236 W. Va. 445, 781 S.E. 2d 222,2015 

The DNA analyst was very clear that Mr. Smith could not be excluded as a contributor to the DNA 

sample, but could not be identified with the criteria that is readily acceptable to the scientific 

community. [AR 304.] Allowing the Prosecuting Attorney to argue that Mr. Smith was identified 

5 




as being in the vehicle goes too far and specifically allows the Prosecuting Attorney to rely on 

evidence that does not fall within the criteria sufficient for identification acceptable to the scientific 

community. This is an invitation for the jury to rely on evidence that parades as science, but 

admittedly does not meet the criteria for scientifically acceptable statistical identification. 

3. 	 There was no evidence to support a finding of robbery of Michael Garcia or that anything 

was taken from the person ofMichael Garcia before or after his death. 

The only evidence to support a fmding of robbery of Mr. Garcia is negative in nature. The 

Prosecuting Attorney argued that the evidence of a robbery was what was not found at the crime 

scene. They argue that his pockets were turned inside out. [AR 203.][AR 236-237.] He did not 

have a wallet, driver's license, cell phone, or any money. [AR 197.][AR 237.][AR 443-445.][AR 

533.][AR 555.] He also did not have any drugs on his person. [AR 445.][AR 555.] Sargent Hall 

testified that he had no idea how Garcia's pockets got turned out. [AR 566.] The Prosecuting 

Attorney argues that because these items were not found, there must have been a robbery. This is 

negative logic and argues that something must have happened based on the lack of evidence. 

4. 	 The only witness that testified to any elements of the alleged robbery gave prior 

inconsistent statements to Law Enforcement Officers and investigators. 

Davon Adams was the only witness to testify that Tulsa Johnson and Vincent Smith planned 

to ''take'' anything. [AR 360.] He testified "Pretty much from what I understood how it was told 

to me, that they were going to just pretty much going to take it from him." [AR 360.] He told them 

that the transaction could not occur in his house in an attempt to alert Garcia that they were going 

to "take" it from him. [AR 360-361.] He was asked about this statement on cross examination and 

testified, "Rob, see, that's not the word she used to me, they never said they were going to rob 
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him." [AR 373.] Adams did not mention anything about any taking or any robbery to Law 

Enforcement Officers in previous statements. [AR 579.] Devon Adams previously gave a 

statement to Investigator Zack Vaughn. Devon Adams never told him prior to trial that there was 

any concern about any robbery or taking. [AR 616-621.] He gave a previous statement that 

indicated that he was not concerned about anything bad that might happen. [AR 621.] He told the 

investigator that he did not feel comfortable with a narcotics transaction occurring with his children 

present. [AR 621-622.] This was never disclosed to the defense prior to trial and was not included 

in any discovery. To allow such testimony at trial is a clear discovery violation and created an 

unfair trial environment for the Petitioner. 

5. 	 The State did not properly inform the crime lab that multiple sets of twins were involved 

in this case, inviting error and flaws in the DNA analysis. 

The DNA analyst testified that the DNA material on item number 39 did come from Michael 

Garcia or his identical twin. [AR 290-291.] Michael Garcia did have an identical twin, Justin 

Garcia [AR 189.] Identical twins would have the same DNA and the DNA markers would match 

at the different loci. [AR 295.] She further testified that she would have like to have a sample from 

the identical twin to make sure they were identical. [AR 296.] However she was not provided that 

material. [AR 296.] The analyst testified that she would have liked to have had samples from any 

identical twins to analyze and see ifthe twins were actually identical. [AR 296.] The lab, however, 

was never informed or made aware that there were two sets ofidentical twins involved in this case. 

[AR 301.] [AR 340.] Again it appears that the State departed from the proper protocol for DNA 

evidence that is acceptable to the scientific community. 
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6. There is insufficient evidence to support a conviction of Felony Murder in the First 

Degree. 

The State went forward on a theory of delivery of controlled substance as the basis for felony 

murder. It was previously argued that there was insufficient evidence to prove a robbery based on 

the absence of evidence. There was also no evidence to support any allegation that the Petitioner 

was doing anything to deliver any narcotics. [AAR 588]. The West Virginia Code 61-2-1 defmes 

Felony Murder as "Murder ... in the commission of, or attempt to commit, arson, kidnapping, 

sexual assault, robbery, burglary, breaking and entering, escape from lawful custody, or a felony 

offense of manufacturing or delivering a controlled substance as defined in article four, chapter 

sixty-a of this code, is murder in the first degree." As such the statute does not allow for Felony 

Murder based on receipt ofcontrolled substance. The record is devoid of any suggestion that the 

Petitioner was engaged in any act that could be considered the delivery ofa controlled substance. 

CONCLUSION 

The evidence submitted to the jury in this case was insufficient to support a conviction. 

The State's pyramid of inferences based on the negative criteria ofwhat was not found at the crime 

scene was insufficient to support a conviction for felony murder and robbery. The only witness 

that testified about any "taking" gave previous inconsistent statements to law enforcement and an 

investigator for the defense. Further, the State failed to follow proper protocols for DNA evidence 

and argued it demonstrated DNA identification. The State's own DNA analyst testified that the 

petitioner could not be ruled out as a possible contributor to the sample and agreed that the statistics 

were insufficient to establish a DNA identification within the criteria acceptable to the scientific 

community. 
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