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STATEMENT OF THE CASE 


On January 9, 2015, Kentrell Goodman traveled to the State of West Virginia with his 

brother, Kevin Goodman, Jr., Antwyn D. Gibbs, Radee M. Hill and Rashod C. Wicker for the 

purpose of invading the home with of Andrew Gunn and his family by force in Oak Hill, West 

Virginia. The group left from Newberry County, South Carolina in the early morning hours of 

January 9th in a white Acura sedan. The victim in this matter was known to Kentrell Goodman to 

possess a considerable amount of U.S. currency. Furthermore, Andrew Gunn was known by 

Kentrell Goodman to be a participant in the Fayette County Community Corrections Program Day 

Report Center (DRC) at the time of the crime. Immediately prior to the invasion, Kentrell 

Goodman contacted his brother, Cory Goodman, to verify the DRC's hours of operation and Mr. 

Gunn's continued participation in the program on the day in question. Kentrell Goodman lived 

with Mr. Gunn on the subject premises, 91 Robinson Street, Oak Hill, Fayette County, before the 

criminal acts in question. 

The group parked in a wooded area near the crime scene in Oak Hill, Fayette County, West 

Virginia. Rashod C. Wicker, the driver, stayed with the vehicle. Kentrell Goodman stayed in a 

wooded area between the vehicle and the residence. Gibbs, Hill and Kevin Goodman, Jr. disguised 

and armed themselves with two handguns and a shotgun and approached the residence. The three 

men entered the residence brandishing weapons and ordered the occupants to the ground. Linda 

Knight, suffering from heart disease, was threatened with death, her young granddaughter urinated 

her pants in fear. No shots were fired. 

The armed men seized a safe and threw it out of a window of the residence. Kevin 

Goodman, carried the safe to the vehicle with the assistance of Radee M. Hill. All of the 

participants returned from the house and left in the vehicle, returning to South Carolina. In addition 
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to the safe containing approximately Nine Thousand Dollars, ($9,000.00), the group took two pairs 

of Jordan shoes and a Horton Crossbow. 

• Responding to a tip from the Goodmans' mother, authorities searched the residence ofthe 

petitioner, Antwynn Gibbs in the Newberry, South Carolina area and discovered the safe in 

question shot open by way of a firearm. Additionally, the crossbow and Jordan shoes were 

recovered at the home shared by Kentrell and Kevin Goodman Jr. in the same vicinity. 

Kentrell Goodman and Rashod Wicker confessed to involvement in the crime 

contemporaneous with the seizure of the aforementioned evidence. These men additionally 

entered pleas and agreed to cooperate and testify truthfully on behalf ofthe State in the case against 

Gibbs, Hill and Goodman, Jr. 

All five defendants were indicted by the May 2015 term of the Fayette County Grand Jury 

for the crimes of conspiracy to commit a felony, armed robbery and breaking and entering. 

Thereafter, on August 7, 2015 the parties argued a motion to sever the trials of the various 

defendants arguing unfair prejudice should the matters be tried together. The trial court denied the 

motion and ordered the matter tried together for the then three remaining defendants, Hill, Gibbs, 

and Goodman, Jr., the other two defendants having entered guilty pleas. The Court saw no 

prejudicial impact to a joint trial and opted in favor of a unified trial on the basis of judicial 

economy. 

A three-day jury trial was conducted on September 25,2015 wherein all three defendants 

testified, offered differing alibis and were subsequently convicted of all charges. 

On December 2,2015, the court, for the petitioner's conviction of the felony offense of 

conspiracy to commit a felony, as charged in Count One ofIndictment No. 15-F-64, was sentenced 

to the West Virginia State Penitentiary for an indeterminate period of not less than two (2) years 
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nor more than five (5) years, per the recidivist conviction; for the conviction of the felony offense 

of robbery in the first degree, as charged in Count Two ofIndictment No. 15-F-64, the petitioner 

was sentenced to the West Virginia State Penitentiary for a detennin~te period of fifty (50) years; 

and for the conviction of the felony offense of entry of a dwelling, as charged in Count Three of 

Indictment No. 15-F-64, the petitioner was sentenced to the West Virginia State Penitentiary for 

not less than one (1) year nor more than ten (10) years, plus assessed all court costs, all to be served 

consecutively. The petitioner's application for probation was denied. 

SUMMARY OF THE ARGUMENT 

Petitioner's assignments of error are without merit and this Court should affirm the 

conviction because the trial court did not abuse its discretion when it denied petitioner's motion 

for severance from his two co-defendants; The trial court properly exercised its discretion in 

denying petitioner's motion for severance from his co-defendants. First, the trial court found the 

evidence presented at trial was virtually the same for all three co-defendants and that this evidence 

arose from the same criminal act. Thus, the evidence did not rise to the level of unfair prejudice 

that substantially outweighed its probative value. Second, neither petitioner, nor his co-defendants 

presented conflicting defenses at trial. Therefore, petitioner's assignment oferror is without merit. 

Sufficient evidence existed, viewed in a light most favorable to the State, to deny the 

petitioner's motion for judgment of acquittal and the indictment and jury instructions are an 

accurate statement of law and legally sufficient. 
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ARGUMENT 


A. 	 The Trial Court properly exercised its discretion in denying petitioner's motion to 
sever his trial from his co-defendants because the evidence for all three co-defendants 
is inextricably intertwined, as it arose from the same robbery, and the co-defendants 
did not present mutually exclusive defenses at trial. 

Petitioner first challenges the trial court's denial of his motion for severance· from his co

defendants. Because the decision to grant or deny a motion for severance rests upon the discretion 

of the trial court, this Court must review the trial court's decision under an abuse of discretion 

standard. Syl. Pt. 1, State v. Rash, 226 W. Va. 35, 697 S.E.2d 71 (2010) (analyzing a motion to 

sever offenses made pursuant to Rule 14(a) of the West Virginia Rules of Criminal Procedure). 

In a criminal prosecution, it is permissible to charge more than one defendant in the same 

indictment "if they are alleged to have participated in the same act or transaction or in the same 

series of acts or transactions constituting an offense or offenses." W. Va. R. Crim. P. 8(b) (1996). 

All of the defendants are not required to be charged in each count in the indictment.ld 

In addition to joining defendants together in a single trial, a trial court is permitted to sever 

joined defendants if a party shows prejudice as a result of the joinder. W. Va. R. Crim. P. 14(b) 

(2006). Rule 14(b) states in pertinent part that "[i]f the joinder of defendants in an indictment, an 

information, or a consolidation for trial appears to prejUdice a defendant or the State, the Court 

may sever the defendants' trials, or provide whatever other relief justice requires." ld 

Upon review, when considering whether a trial court abused its discretion in denying a 

motion to sever defendants, this Court has previously looked to three factors: (1) whether evidence 

brought against co-defendants is "inextricably intertwined"; (2) whether that evidence "arose from 

the same act or transaction"; and (3) whether the co-defendants presented conflicting defenses. 

State v. Cross, 2013 W. Va. LEXIS 1251,2013 WL 5966968 (W. Va. Nov. 8,2013) (memorandum 
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decision); State v. Grantham, 2013 W. Va. LEXIS 1360, 2013 WL 6152080 (W. Va. Nov. 22, 

2013) (memorandum decision). 

This Court has recognized that Rule 14 of the West Virginia Rules of Criminal Procedure 

tracks Rule 14 of the Federal Rules of Criminal Procedure. Rash, 226 W. Va. at 44,697 S.E.2d at 

80 (quoting State v. Ludwick, 197 W. Va. 70, 73, 745 S.E.2d 70, 73 (1996)) (considering federal 

case law in reviewing a motion for severance ofoffenses). Therefore, the Court may look to federal 

case law for review of a trial court's denial of a motion for severance of co-defendants. See id. 

Rule 14 of the Federal Rules of Criminal procedure states in relevant part that "[i]f the 

joinder of ... defendants in an indictment ... appears to prejudice a defendant or the government, 

the court may ... sever the defendants' trials." F.R. Crim. P. 14(a) (2002). In its interpretation of 

federal Rule 14, the United States Supreme Court has held that, in federal courts, joint trials are 

preferable in order to facilitate judicial economy and efficiency. Zajiro v. Unites States, 506 U.S. 

534,540, 113 S. Ct. 933, 122 L. Ed. 2d 317 (1993). The preference for joint trials trumps a 

defendant's motion for severance from co-defendants, provided that the defendant's right to a fair 

trial is not substantially prejudiced.ld. A defendant's motion for severance should not be granted 

merely because the defendant "ha[s] a better chance of acquittal in separate trials." Id. Moreover, 

the Supreme Court expressed a preference for measures less drastic than severance, including 

limiting instructions. Id. at 539. In Zajiro v. United States, four co-defendants' made various 

motions for severance made under the federal Rule 14 by reason ofmutually antagonistic defenses, 

all of which were denied by the trial court. 506 U.S. at 536. The Supreme Court affirmed the co

defendants' convictions for drug-related crimes and the trial court's denial of the motions to sever 

the four co-defendants' trials, id. at 537, rejecting the defendants' separate assertions of innocence 

were per se antagonistic and requiring a specific showing ofprejudice, see id. at 539, 540. 
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Here, the trial court did not abuse its discretion in denying petitioner's motion for severance 

because it considered the factors this Court outlined in Cross and Grantham. As to whether the 

evidence against each co-defendant was inextricably intertwined, the trial court found that the 

evidence was virtually tlle same for all co-defendants and that it arose from the same transaction. 

Moreover, the co-defendants did not present conflicting defenses at trial. During petitioner's 

motion for severance, he merely alluded to the possibility of prejudice, rather than showing actual 

prejudice. 

In addition to the Cross factors, the trial court made several other pertinent considerations 

during the hearing for petitioner's motion for severance. First, the trial court noted that this Court's 

previous decisions seemed to show a preference for joint trials, unless a party sufficiently 

demonstrates prejudice. Second, the trial court expressed concern for resolving the three 

codefendants' cases in a speedy fashion, as well as the expense of three separate trials. Moreover, 

the trial court believed evidentiary issues that may have arisen from the codefendants testifying 

against each other could be alleviated by proper limiting instructions to the jury. 

Because the trial court made proper considerations in its decision to deny petitioner's 

motion for severance, it did not abuse its discretion. Therefore, this Court should affmn petitioner's 

conviction. 
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B. 	 The evidence offered against petitioner at trial was neither irrelevant, nor 
substantially prejudicial to petitioner. There was insufficient evidence and the trial 
court erred in not granting a motion for judgment of acquittal. The indictment and 
jury instructions were insufficient. 

As primary grounds for the motion for severance, petitioner contends the physical evidence 

presented at trial was both prejudicial and irrelevant as it pertained to petitioner. This raises the 

overiapping issue of whether the trial court properly admitted evidence against petitioner. This 

Court reviews evidentiary rulings of a trial court for abuse of discretion. Syl. Pt. 4, State v. 

Rodoussakis, 204 W. Va. 58,511 S.E.2d 469 (1998). 

Generally, relevant evidence is admissible, and irrelevant evidence is inadmissible. W. Va. 

R. Evid. 402 (2014). "Evidence is relevant if: (a) it has any tendency to make a fact more or less 

probable than it would be without the evidence; and (b) the [asserted] fact is of consequence in 

determining the action." W. Va. R. Evid. 401 (2014). Relevant evidence may be inadmissible 

under the state or federal Constitutions, the West Virginia Rules of evidence, or other rules this 

Court adopts, or the trial court has the discretion to "exclude relevant evidence if its probative 

value is substantially outweighed by a danger of ... lmfair prejudice." W. Va. R. Evid. 402, 403 

(2014). These rules direct trial courts "to admit relevant evidence, but to exclude evidence whose 

probative value is substantially outweighed by the danger of prejudice to the defendant." Syl. Pt. 

4, Gable v. Kroger, 186 W. Va. 62, 410 S.E.2d 701 (1991). 

If evidence is erroneously admitted at trial, this Court must determine whether such an 

error was harmless to the defendant. SyI. Pt. 10, State v. Mills, 219 W. Va. 28, 631 S.E.2d 586 

(2005) (per curiam). In a criminal proceeding, "[a]ny error, defect, irregularity, or variance which 

does not affect substantial rights shall be disregarded." W. Va. R. erim. P. 52(a) (1981). This 

Court's analysis asks whether an error was harmless by determining whether properly admitted 
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evidence was sufficient to sustain a conviction and whether erroneously admitted evidence 

prejudiced the jury at trial. Syl. Pt. 10, Mills. 

Here, though petitioner questions the relevance of the physical evidence admitted at trial, 

petitioner acknowledges that two ofthe five codefendants offered testimonial evidence that tended 

to inculpate petitioner in the events that occurred surrounding the home invasion and robbery. As 

to the physical evidence, petitioner objected to a substantial portion of it on the grounds that such 

evidence was irrelevant and prejudicial. Petitioner fails to specify which of the physical evidence 

admitted at trial constitutes reversible error, but rather makes a blanket statement that the physical 

evidence was irrelevant and prejudicial. Generally, these determinations fall within the discretion 

of the trial court and should not be disturbed unless petitioner raises some specifically stated 

prejudicial impact on the jury. In this case, there is none. 

Moreover, assuming, for the sake of argument, that the trial court abused its discretion in 

denying petitioner's motion for severance, the conviction should be affirmed because the error was 

harmless. If this Court determines that any of the physical evidence was erroneously admitted 

against petitioner, direct testimony from Kentrell Goodman and Rashod Wicker, both of whom 

made plea agreements with the State, inculpated petitioner in the robbery. Additionally, 

petitioner's wallet was recovered from the home where stolen property connected to the robbery 

was recovered, namely the crossbow and shoes, which does provide a link to at least some of the 

physical evidence admitted at trial. Therefore, there was sufficient evidence to find petitioner 

guilty of the robbery of the Knights' home. Because the trial court did not abuse its discretion and 

because there was sufficient evidence to convict petitioner ofall charges, this Court should affirm 

petitioner's conviction. 
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The petitioner challenges the sufficiency ofevidence presented in this matter as to the crime 

elements ofrobbery, specifically the element of fear. This Court addressed the matter succinctly 

in State v. Guthrie, 194 W. Va. 657 (1995). In that matter the Court in Syllabus Point 3 stated, 

A criminal defendant challenging the sufficiency of the evidence to 

support a conviction takes on a heavy burden. An appellate court must 
review all the evidence, whether direct or circumstantial, in the light most 

favorable to the prosecution and must credit all inferences and credibility 
assessments that the jury might have drawn in favor of the prosecution. 
The evidence need not be inconsistent with every conclusion save that of 

guilt so long as the jury can find guilt beyond a reasonable doubt. 
Credibility determinations are for a jury and not an appellate court. 
Finally, a jury verdict should be set aside only when the record contains 
no evidence, regardless of how it is weighed, from which the jury could 
find guilt beyond a reasonable doubt. To the extent that our prior cases are 

inconsistent, they are expressly overruled. 

The petitioner seeks to speculate how the victims in this matter perceived and felt about 

suffering a home invasion perpetrated by armed men on the morning in question. The trial court, 

viewing the evidence in a light most favorable to the State, as established in Guthrie, found the 

crime elements of robbery proven. 

West Virginia Code §61-2-12. Robbery or attempted robbery; (a) Any 
person who commits or attempts to commit robbery by: (1) Committing 
violence to the person, including, but not limited to, partial strangulation 

or suffocation or by striking or beating; or (2) uses the threat of deadly 
force by the presenting of a firearm or other deadly weapon, is guilty of 
robbery in the first degree and, upon conviction thereof, shall be 
imprisoned in a state correctional facility not less than ten years. 

The indictment and jury instructions in this matter accurately recite the law as it relates to 

robbery and properly put the defendant on notice of the crime against him. 
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CONCLUSION 


The petitioner in this matter faced a fairly presented, complete criminal prosecution 

containing cooperating co-defendants with corroborating physical evidence directly linking the 

petitioner to the criminal charges. The petitioner has failed to meet the burden necessary to reverse 

the conviction aforesaid and accordingly, the respondent requests this Court DENY the relief 

sought and AFFIRM the trial court's verdict. 

STATE OF WEST VIRGINIA 
By Counsel 

BRIAND. PARSONS (WV State BarNo. 8105) 
Chief Assistant Prosecuting Attorney 
108 East Maple Avenue 
Fayetteville, WV 25840 
304.574.4230 
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