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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 16-0012 


STATE OF WEST VIRGINIA, 

PlaintiffBelow, Respondent, 

VS. 

SHAWN THOMAS RIGGLEMAN, 

Defendant Below, Petitioner. 

RESPONDENT'S BRIEF 

COMES NOW, Respondent, State of West Virginia, by counsel, David A. Stackpole, 

Assistant Attorney General and responds to Petitioner's Brief. This Court should affirm the 

Circuit Court's finding that Petitioner is to be kept within the jurisdiction of the Circuit Court 

because his crime of Distributing and Exhibiting Material Depicting Minors Engaged in Sexually 

Explicit Conduct involved an act of violence against a person. 

I. 


STATEMENT OF THE CASE 


On March 3, 2015, Petitioner was indicted on one (l) count of Distributing and 

Exhibiting Material Depicting Minors Engaged in Sexually Explicit Conduct based on his 

intentionally obtaining one hundred (l00) or more pictures and videos via the internet, which 

depicted pre-teen children engaged in sexual acts. (App. at 2.) 

On March 25, 2015, the Circuit Court ordered an initial forensic examination to 

determine competency. (Jd. at 7, 28.) On April 15, 2015, Dr. William Fremouw filed a report 



opining that Petitioner was not competent, but opining that Petitioner's competency could be 

restored. (Id.) The Circuit Court ordered a competency restoration. (Id.) On June 4, 2015, 

Petitioner was admitted to William R. Sharpe, Jr. Hospital (hereinafter "Sharp Hospital") for 

competency restoration. (Id. at 7.) On September 8, 2015, the Circuit Court extended the 

competency restoration period until March 4, 2016 based upon a forensic evaluation by Kari

Beth Law, M.D. (/d.) On November 20, 2016, Richard Geary, III, M.D. opined that Petitioner 

was unlikely to be restored to competency within the next three (3) months. (Id. at 7, 28.) 

On November 30,2015, the Circuit Court held a Hearing regarding the latest report form 

Sharpe Hospital. (Id. at 8, 16-25.) When asked if the crime was a crime of violence, the 

Prosecutor initially indicated that he did not believe that it was, but stated that he had not done 

"an exhaustive study" of the law and had not "done research outside of the State of West 

Virginia" on the issue. (Id. at 8, 19.) The Prosecutor also indicated that he believed that the Sex 

Offender Registration Statute would apply if the State pursued the civil commitment process. 

(Id. at 8, 19-20.) 

Petitioner had not had a dangerousness evaluation at the time of the Hearing. (Id. at 21.) 

Because Petitioner had not been transported to the Circuit Court for the Hearing and was only 

attending via video conference, the Circuit Court ordered that another Hearing be scheduled on 

December 4, 2015, with Petitioner attending in-person. (Id. at 8, 22-3.) The Circuit Court asked 

the attorneys on both sides to research their positions regarding whether Petitioner is required to 

register as a sex offender. (Id. at 23.) 

On December 2, 2015, the State filed a Memorandum of Law on Whether the Defendant 

is Charged with a Crime of Violence (hereinafter "Memorandum"). (Id. at 3, 8.) In the 

Memorandum, the State pointed out that it had initially believed that the crime was not a crime 

2 




of violence, but that "[a]fter conducting further research the State has concluded that the crime 

charged is a crime of violence." (Id.) The State recognized that there were no cases directly on 

point in West Virginia, but argued that the rationale employed in making Syllabus 2 of State v. 

George K., 233 W. Va. 698,760 S.E.2d 512 (2014),' is applicable. (ld. at 3-4.) Additionally, 

the State pointed out that federal case law treats child pornography as a crime of violence for 

both sentencing and bail considerations. (ld. at 4.) The State argued that the children involved 

in the child pornography have suffered emotional and psychological harm and that the reason for 

the creation of child pornography is the demand created by Petitioner and others like him. (/d. at 

4-5.) As a result, the State requested a dangerousness evaluation and that the Circuit Court retain 

jurisdiction over Petitioner. (Id. at 5.) 

On December 4, 2015, the Circuit Court conducted the second Hearing. (ld. at 26-45.) 

At the Hearing, the Prosecutor informed the Circuit Court that Petitioner would not be required 

to register as a sex offender unless there was a conviction. (ld. at 30.) However, the Prosecutor 

argued that the possession of child pornography is a crime of violence: 

So based on case law, the State would argue that this is in fact a crime of 
violence, because while the Defendant didn't have direct contact, the materials he 
was obtaining involve children in illegal situations -- in situations that do cause 
them psychological and emotional harm, and the fact that the Defendant 
essentially facilitate that by accessing and obtaining that information does make 
this a crime of violence. 

(Id. at 32.) Petitioner argued that even though the images he downloaded and viewed were 

"more than disturbing," contact is required to make the crime a crime of violence. (ld. at 33-4.) 

Syllabus Point 2 states that "[a]n 'act of violence against a person' within the meaning of 
W. Va. Code § 27-6A-3 (2007) encompasses acts that indicate the incompetent defendant poses 
a risk of physical harm, severe emotional harm, or severe psychological harm to children." State 
v. George K., 233 W. Va. 698, 760 S.E.2d 512,515 (2014). 
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The Circuit Court held that Petitioner was charged with a crime of violence and reasoned 

that "accessing and viewing child pornography" creates a demand for the creation of child 

pornography and that making possession of child pornography illegal was important and 

acceptable because "the ultimate purpose [is] to protect children from severe emotional, 

psychological, and physical harm caused by sexual abuse" that exists in the creation of child 

pornography. (Id. at 11-2,37-8.) 

The Circuit Court also found that, in this case, Petitioner had "been downloading child 

pornography for five to six months on a network" and that Petitioner "actively sought out child 

pornography." (Id. at 12, 38.) Petitioner admitted to looking "at a hundred images and videos 

over the last few months before his arrest" and "searched for child pornography after dark and 

when his girlfriend was not at home." (Id.) Petitioner conducted internet searches "for little 

boys." (Id. at 39.) The Circuit Court cited examples of some of the names of the pictures and 

videos that were disturbing and part of the sealed record in the case, including: (1) "pthc2 - dad & 

son awesom deep fuck of boy asshole.avi;" (2) "hardcore [0 48_close-up analL(pthc) 

(hussyfan).avi;" (3) "veronika mila 1Oyr 13 yr - nice pussy licking & kissing 2 young 

lesbian(2).avi;" (4) "toddler want know about where the cock go inside(2).avi;" (5) "compilation 

of toddler girl.mpg;" and (6) "toddler boy - [mb] nephOl-pc.avi." (Id. at 13, 39.) 

Based on the specific facts, the Circuit Court held that Petitioner's internet searches 

helped increase the demand for child pornography: 

The Court finds that it's alleged or charged that Mr. Riggleman sought out the 
photos in question and by doing so caused, atJeast incrementally, an increase in 
the demand for this type of pornography; and by doing so the Court finds that his 
actions have helped lead, allegedly, to severe physical, emotional, and 
psychological harm to the children who were the unfortunate victims of the 
alleged documented sexual abuse. 

The Circuit Court noted that pthc means "pre-teen hard-core." (Id. at 39.) 
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(Id.) 

On December 7, 2015, the Circuit Court entered an Order regarding the Court's Findings 

on Defendant's Competency to Stand Trial. (Id. at 6-15.) The Circuit Court expressly held that 

Petitioner "is not competent to stand trial and is not substantially likely to attain competency" 

and relied on Dr. Geary's finding that Petitioner has a "mild intellectual disability, that he 

presents with an adequate factual but inadequate rational understanding of the proceedings 

against him, and that he has an insufficient present ability to consult with his attorney with a 

reasonable degree of rational understanding." (Id. at 9.) 

The Circuit Court held that Petitioner "shall remain under the jurisdiction of this Court 

until the expiration of the maximum sentence unless he attains competency to stand trial and the 

criminal charges reach resolution or this Court dismisses the indictment or charge." (Id. at 14.) 

The Circuit Court found that the maximum sentence under the statute is tWo (2) to ten (10) years. 

(Id. at 7, 42.) This appeal followed. 

II. 


SUMMARY OF THE ARGUMENT 


The Circuit Court found that Petitioner was not competent to stand trial and was not 

substantially likely to attain competency. As such, the Circuit Court properly made the 

determination that Petitioner's indictment for Distributing and Exhibiting Material Depicting 

Minors Engaged in Sexually Explicit Conduct involved an act of violence against a person. 

Circuit Courts have flexibility in retaining jurisdiction pursuant to West Virginia Code § 

27-6A-3. In this case, the Circuit Court made factual findings regarding the names and types of 

child pornography that was downloaded. The Circuit Court found that the children involved 

would have suffered emotional and psychological violence. Moreover, the Circuit Court held 
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that Petitioner's actions in searching out, downloading, and viewing the child pornography 

helped to create the demand for child pornography. Additionally, the children involved in the 

child pornography downloaded by Petitioner have suffered and will continue to suffer from 

emotional and psychological violence for years to come. Furthermore, Petitioner was charged 

with West Virginia Code § 61-8C-3(a) and (d), which involves child pornography that depicts 

violence against a child. As such, Petitioner was charged with a crime that involved an act of 

violence against a person. 

Petitioner's arguments for a contact requirement and for a requirement that the victim 

have knowledge of the crime are without merit as neither is required by the statute and are 

contrary to current West Virginia case law. The Circuit Court appropriately applied the law to 

the facts of the case and held that it had the authority to retain jurisdiction over Petitioner and 

oversee his continued treatment. This Court should affirm. 

III. 


STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


This is a case of first impression in West Virginia and therefore, Oral Argument is 

appropriate under Rule 20 of the West Virginia Rules of Appellate Procedure. Furthermore, this 

matter is appropriate for a Signed Opinion providing guidance to Prosecutors and Circuit Courts 

on the issue of whether the crime of Distributing and Exhibiting Material Depicting Minors 

Engaged in Sexually Explicit Conduct is a crime of violence. 

IV. 


ARGUMENT 


Petitioner asserts only one (1) assignment of error: [1] error to in holding that the crime 

of Distributing and Exhibiting Material Depicting Minors Engaged in Sexually Explicit Conduct 
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is a crime that involves an act of violence against a person. Pet'r's Br. at 1. Petitioner's claim 

fails. 

The Circuit Court Did Not Err In Finding That Petitioner's Crime Involved An Act Of 
Violence Against The Person. 

This Court has a three (3) prong standard of review: 

"This Court reviews the circuit court's final order and ultimate disposition under 
an abuse of discretion standard. We review challenges to findings of fact under a 
clearly erroneous standard; conclusions of law are reviewed de novo." 

Syl. Pt. 3, State v. Malfregeot, 224 W. Va. 264, 685 S.E.2d 237, 239 (2009) (quoting Syl. Pt. 4, 

Burgess v. Porterfield, 196 W. Va. 178,469 S.E.2d 114 (1996)). Additionally, '''[w]here the 

issue on an appeal from the circuit court is clearly a question of law or involving an 

interpretation of a statute, we apply a de novo standard of review. ", Syl. Pt. 1, State v. Jerrome, 

233 W. Va. 372, 758 S.E.2d 576, 578 (2014) (quoting Syl. Pt. 1, Chrystal R.M v. Charlie A.L., 

194 W. Va. 138,459 S.E.2d 415 (1995)). 

The Circuit Court properly held that the Crime of Distributing and Exhibiting Material 

Depicting Minors Engaged in Sexually Explicit Conduct is a crime of violence and retaining 

jurisdiction over Petitioner based on that holding. Under West Virginia law, once a Circuit 

Court determines that a criminal defendant is neither competent nor substantially likely to attain 

competency to stand trial, then the Circuit Court must determine if the crime involved an act of 

violence. W. Va. Code § 27-6A-3(g)-(h) (2007). If the crime is found to involve an act of 

violence against the person, then the Circuit Court retains jurisdiction over the person for the 

duration of the maximum sentence he or she could have received, ensuring proper treatment of 

the person: 

If at any point in the proceedings the defendant is found not competent to stand 
trial and is found not substantially likely to attain competency, and if the 
defendant has been indicted or charged with a misdemeanor or felony in which 
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the misdemeanor or felony does involve an act of violence against a person, then 
the court shall determine on the record the offense or offenses of which the person 
otherwise would have been convicted, and the maximum sentence he or she could 
have received. A defendant shall remain under the court's jurisdiction until the 
expiration of the maximum sentence unless the defendant attains competency to 
stand trial and the criminal charges reach resolution or the court dismisses the 
indictment or charge. The court shall order the defendant be committed to a 
mental health facility designated by the department that is the least restrictive 
environment to manage the defendant and that will allow for the protection of the 
public. Notice of the maximum sentence period with an end date shall be 
provided to the mental health facility. The court shall order a qualified forensic 
evaluator to conduct a dangerousness evaluation to include dangerousness risk 
factors to be completed within thirty days of admission to the mental health 
facility and a report rendered to the court within ten business days of the 
completion of the evaluation. The medical director of the mental health facility 
shall provide the court a written clinical summary report of the defendant's 
condition at least annually during the time of the court's jurisdiction. The court's 
jurisdiction shall continue an additional ten days beyond any expiration to allow 
civil commitment proceedings to be instituted by the prosecutor pursuant to 
article five of this chapter. The defendant shall then be immediately released 
from the facility unless civilly committed. 

W. Va. Code § 27-6A-3(h). "The purpose of West Virginia Code § 27-6A-3 (Supp. 1996) is not 

to punish someone suffering a mental illness; rather, it is to treat the illness and protect society." 

Syl. Pt. 4, in part, State v. Smith, 198 W. Va. 702, 704, 482 S.E.2d 687, 689 (1996). 

However, if the crime is not found to involve an act of violence against the person, then 

the Circuit Court must dismiss the charges and the person must be released from the facility: 

If at any point in the proceedings the defendant is found not competent to stand 
trial and is found not substantially likely to attain competency and if the defendant 
has been indicted or charged with a misdemeanor or felony which does not 
involve an act of violence against a person, the criminal charges shall be 
dismissed. The dismissal order may, however, be stayed for twenty days to allow 
civil commitment proceedings to be instituted by the prosecutor pursuant to 
article five of this chapter. The defendant shall be immediately released from any 
inpatient facility unless civilly committed. 

W. Va. Code § 27-6A-3(g). "If someone is found not guilty by reason of mental illness, there is 

no conviction to warrant a punishment." Syl. Pt. 4, in part, Smith, 198 W. Va. at 704, 482 S.E.2d 

at 689. 
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The statute does not define the phrase "act of violence against a person." W. Va. Code § 

27-6A-l (2007); W. Va. Code § 27-6A-3. Nonetheless, Circuit Courts have flexibility in making 

determinations as to whether to retain jurisdiction: 

West Virginia Code §§ 27-6A-3 and -4 (Supp.l996), read in pari materia, 
generally provide a court flexibility in exercising and retaining its jurisdiction up 
to the maximum sentence period, with consideration given to the current mental 
state and dangerousness of a person found not guilty by reason of mental illness. 
If not sooner terminated by the court, its jurisdiction automatically will expire at 
the end of the maximum sentence period. 

Syl. Pt. 2, Smith, 198 W. Va. at 704,482 S.E.2d at 689. 

In this case, the Circuit Court had to make a legal determination as to whether or not the 

crime of Distributing and Exhibiting Material Depicting Minors Engaged in Sexually Explicit 

Conduct is a crime involving an act of violence against a person in order to determine whether to 

retain jurisdiction over Petitioner during his treatment or whether to allow Petitioner to be 

released from all treatment and oversight of the Circuit Court. (App. at 9-10.) 

This Court has upheld various decisions where the Circuit Court found the crime to be a 

crime of violence. State v. Evans, 203 W. Va. 446, 450, 508 S.E.2d 606, 610 (1998) (rejecting 

the claim that burglary does not constitute a crime of violence); State ex rei. Appleby v. Recht, 

213 W. Va. 503, 516, 583 S.E.2d 800, 813 (2002) (holding "that driving under the influence is a 

crime of violence supporting imposition of a recidivist sentence"); State v. George K., 233 W. 

Va. 698, 711, 760 S.E.2d 512, 525 (2014) (holding that both third degree sexual assault and 

sexual abuse by a parent, guardian, custodian, or a person in a position of trust are crimes of 

violence); State ex rei. Smith v. Sims, 235 W. Va. 124, 131,772 S.E.2d 309,316 (2015) (holding 

that possession of a deadly weapon on the premises of an educational facility with the express 

intent to intimidate another student is a crime of violence). 
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A crime of violence against a person does not require violence to be an element of the 

offense. Syl. Pt. 1, George K., 233 W. Va. at 698, 760 S.E.2d at 515 (holding that "[i]n 

determining whether a misdemeanor or felony involves an 'act of violence against a person' 

pursuant to W. Va. Code § 27-6A-3 (2007), a court's analysis is not limited by whether an 'act 

of violence against a person' is an element of the offense"). 

The language of the statute that Petitioner was charged with violating specifically 

recognizes that the images of a minor engaged in sexually explicit conduct may depict violence 

against the child: 

(a) Any person who, knowingly and willfully, sends or causes to be sent or 
distributes, exhibits, possesses, electronically accesses with intent to view or 
displays or transports any material visually portraying a minor engaged in any 
sexually explicit conduct is guilty of a felony. 

(d) Notwithstanding the provisions of subsections (b) and (c) of this section any 
person who violates the provisions of subsection (a) of this section when the 
conduct involves six hundred or more images or depicts violence against a child 
or a child engaging in bestiality shall, upon conviction, be imprisoned in a state 
correctional facility for not less than five nor more than fifteen years or fined not 
more than $25,000, or both. 

W. Va. Code § 61-8C-3 (2014) (emphasis added); (App. at 2). However, Petitioner argues that 

all he did is download and view the images of the children who were engaged in sexually explicit 

conduct that was violent and that he was not the one inflicting the violent sexual acts upon the 

children. See Pet'r's Br. Such an argument ignores that trauma, including physical, emotional, 

and psychological, that is inflicted upon the children who were filmed in the sexually explicit 

conduct to fulfil the demand for child pornography from Petitioner and others like him. 

There is no question that the children involved in the films viewed by Petitioner were 

victims of violence as the names of the pictures and videos demonstrate. (App. at 13, 39.) 
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Additionally, this Court, back in 1992, found that "[t]here can be no dispute that even in the 

absence of any significant physical trauma, sexual assaults on young children result in severe 

emotional and psychological harm." State ex rei. Spaulding v. Watt, 188 W. Va. 124, 126,423 

S.E.2d 217, 219 (1992). 

In Spaulding, the defendant argued that the sexual assault upon the children did not result 

in violence and therefore, the children were not victims of violence for the purpose of the post

conviction bail statute. 3 State ex reI. Spaulding, 188 W. Va. at 125, 423 S.E.2d at 218. This 

Court disagreed and held that "[t]he offense of first degree sexual assault under W. Va. Code, 

61-8B-3(a)(2) (1984), involves violence to a person and is, therefore, subject to the provisions of 

W. Va. Code, 62-1C-l(b) (1983), with regard to post-conviction bail." Syl. Pt., State ex reI. 

Spaulding, 188 W. Va. at 124,423 S.E.2d at 217. 

This Court reaffirmed that position in George K., where the defendant argued that "the 

child was within six weeks of the age of consent at the time of the purported offenses and that 

she willingly engaged in sexual intercourse with him." George K., 233 W. Va. at 702, 760 

S.E.2d at 516. The defendant argued that it could not be a crime of violence against the person 

"because the sexual conduct in which he engaged with the child did not involve the application 

The post-conviction bail statute, like the statute in this case, includes language involving 
"use of violence to a person": 

Bail may be allowed pending appeal from a conviction, except that bail shall not be granted 
where the offense is punishable by life imprisonment or where the court has determined from the 
evidence at the trial or upon a plea of guilty or nolo contendere that the offense was committed 
or attempted to be committed with the use, presentment or brandishing of a firearm or other 
deadly weapon, or by the use of violence to a person: Provided, That the denial of bail under one 
of these exceptions may be reviewed by summary petition to the supreme court of appeals or any 
justice thereof, and the petition for bail may be granted where there is a likelihood that the 
defendant will prevail upon the appeal. The court or judge allowing bail pending appeal may at 
any time revoke the order admitting the defendant to bail. 

W. Va. Code § 62-1C-l(b) (1983). 
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of force, threats, or physical violence." George K., 233 W. Va. at 705,760 S.E.2d at 519. This 

Court rejected that argument and held that "[b ]ecause third degree sexual assault and sexual 

abuse by a custodian are crimes that cause severe emotional and psychological harm to children, 

the acts involved in such crimes constitute 'acts of violence' within the meaning ofW. Va. Code 

§ 27-6A-3." George K., 233 W. Va. at 711, 760 S.E.2d at 525. 

Petitioner argues that George K. is distinguishable from the present case on the basis that 

the defendant in George K. had to have physical contact with the victim when he had sexual 

intercourse with the child. Pet'r's Br. at 6-7. However, sin~e George K. was decided, this Court 

decided a matter where there was no contact with another. State ex rei. Smith v. Sims, 235 W. 

Va. 124, 772 S.E.2d 309 (2015). In Sims, a juvenile was charged with possession of a deadly 

weapon on the premises of an educational facility. Sims, 235 W. Va. at 126, 772 S.E.2d at 311. 

The defendant argued that there was no act of violence against a person because "no other 

student actually saw the gun before it was discovered." Sims, 235 W. Va. at 130, 772 S.E.2d at 

315. This Court disagreed and held that "possession of a deadly weapon on the premises of an 

educational facility with the express intent to intimidate another student 'involves an act of 

violence against a person' as set forth in West Virginia Code § 27-6A-3." Sims, 235 W. Va. at 

131,772 S.E.2d at 316. 

This Court did not read into the statute a contact requirement. ld. In fact, in Sims, the 

potential victims, the students at the school where he had the gun, were unaware that he 

possessed the gun. Sims, 235 W. Va. at 130, 772 S.E.2d at 315. As such, Petitioner's claim that 

the crime could not be an act of violence because "[t]he minors depicted in the images at issue do 

not know [Petitioner] has seen their images" is fatally flawed. Pet'r's Br. at 7. This Court has 

not placed a requirement that the victim has to have knowledge of the crime in order for the 
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crime to be a crime of violence. Sims, 235 W. Va. at 130, 772 S.E.2d at 315. If there had been a 

requirement that the victim has to have knowledge of the crime, then the defendant Sims would 

have not committed a crime of violence as the other students had no knowledge of the gun. Id. 

To the extent that Petitioner seeks to limit crimes of violence to the use of the tenn 

violence in the crime or to the definitions provided in other portions of the West Virginia Code, 

this Court has already rejected such arguments. Pet'r's Br. at 7-11. In George K., the first 

syllabus point expressly holds that it does not matter whether violence is an element of the crime. 

Syl. Pt. 1, George K, 233 W. Va. at 698,760 S.E.2d at 515. Additionally, this Court rejected the 

defendant's attempt in George K. to have the Court read the Sex Offender Registration Act along 

with the West Virginia Code § 27-6A-3 because they do not relate to the same subject matter. 

George K, 233 W. Va. at 707, 760 S.E.2d at 521. Similarly, Petitioner's citations to West 

Virginia Code § 61-2-9 regarding malicious assault, unlawful assault, battery, and assault; West 

Virginia Code § 48-27-202 regarding domestic violence; West Virginia Code § 62-12-13 

regarding parole; and West Virginia Code § 61-11-8a regarding solicitation should also be 

rejected as not relating to the same subject matter. Pet'r's Br. at 7-11. Petitioner is merely trying 

to use these code provisions to try to convince this Court to add a contact requirement to the "act 

of violence against a person" language in West Virginia Code § 27-6A-3. Id. Adding such a 

requirement would require reversal of Sims. Moreover, had the Legislature intended there to be 

a contact requirement, the language of the statute would have included such language. 

Petitioner cites to State v. Louk, _ W. Va. _, 786 S.E.2d 219 (2016), for the 

proposition that a statute is only construed when it is ambiguous. Pet'r's Br. at 11. However, 

Petitioner ignores this Court's finding that "the meaning of "violence" within W. Va. Code § 27

6A-3 is ambiguous." George K, 233 W. Va. at 706, 760 S.E.2d at 520. As such, Petitioner's 
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argument falls flat. Additionally, syllabus point 1 of Lauk holds that the Court is not to 

"arbitrarily [] read into a statute that which it does not say." Syl. Pt. 1, in part, Lauk, _ W. Va. 

at _, 786 S.E.2d at 220. Petitioner is asking this Court to read a contact requirement that is not 

in the statute. Pet'r's Br. at 7-11. 

Petitioner argues "[i]t is indisputable that reasonable minds would all agree that the term 

'act of violence against a person' within the meaning of West Virginia Code Section 27-6A-3(h) 

requires the person committing the act of violence against a person to touch in some way or 

threaten to touch in some way the person of another." Id. at 11. Respondent disputes the very 

claim that Petitioner argues is indisputable. The reason this case is before this Court is because 

the Circuit Court did not agree with Petitioner on this point. CAppo at 6-15.) Clearly, reasonable 

minds do not all agree that touch or threat is required. Moreover, this Court's holding in Sims 

did not require that any touching or threatening of the students be a condition precedent to 

holding that "possession of a deadly weapon on the premises of an educational facility with the 

express intent to intimidate another student 'involves an act of violence against a person' as set 

forth in West Virginia Code § 27-6A-3." Sims, 235 W. Va. at 131,772 S.E.2d at 316. 

Petitioner's attempt to minimize the physical, emotional, and psychological harm that 

occurred to the children in the videos, which were created by demand by Petitioner and other 

persons like him, by referring to the child pornography as "images of anonymous minors 

engaged in [sexually explicit] conduct" is merely a shell game. Pet'r's Br. at 9-10. Petitioner 

would have this Court focus on him simply sitting at a keyboard doing internet searches as if he 

were not creating a demand for child pornography. ld. And while the Court is distracted 

thinking that all Petitioner did was some pointing and clicking with his mouse, the sexual 
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exploitation of little boys and girls for Petitioner's viewing pleasure goes unnoticed. This Court 

should take notice. 

The Supreme Court of the United States has taken notice of the way that the child 

pornography market creates a demand that results in the exploitative use of children. Osborne v. 

Ohio, 495 U.S. 103, 109, 110 S. Ct. 1691, 1696 (1990). Without the demand for child 

pornography, from Petitioner and others like him, the supply for the child pornography market 

would "dry up." Id. Petitioner, along with others like him, who download and view child 

pornography directly contribute to the demand for child pornography. The market for child 

pornography exists because Petitioner and others like him intentionally seek out and download 

the images and videos. 

This Court has also recognized the impact that child pornography has on victims and how 

the demand for child pornography, even though it does not involve contact, makes a defendant 

an active participant in the production and dissemination: 

Child pornography victimizes children-the most vulnerable members of society. 
In addition, the heinous nature of the acts involved in producing child 
pornography is likely to cause immeasurable emotional and psychological 
violence to the children involved. While Mr. Hargus's crime did not involve 
sexual contact, his consumption of child pornography made him an active 
participant in its production and dissemination. 

State v. Hargus, 232 W. Va. 735, 744, 753 S.E.2d 893, 902 (2013). 

All of the children exploited in the picture and video downloads that Petitioner searched 

for, downloaded, and viewed have been harmed. It was not just the one (1) time harm that 

occurred at the time the child pornography was created. Once a child has become the victim of 

child pornography, "[t]he pornography's continued existence causes the child victims continuing 

harm by haunting the children in years to come." Osborne, 495 U.S. at 111, 110 S. Ct. at 1697; 

People v. Geever, 122 Ill. 2d 313, 326-27, 522 N.E.2d 1200, 1206 (1988) (quoting Shouvlin, 
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Preventing the Sexual Exploitation ofChildren: A Model Act, 17 Wake Forest L. Rev. 535, 545 

(1981) stating, "[t]he injury suffered by child victims of pornography is akin to that experienced 

by the victims of sexual abuse and prostitution. Yet, pornography poses an even greater threat to 

the child victim than does sexual abuse or prostitution. Because the child's actions are reduced 

to a recording, the pornography may haunt him in future years, long after the original misdeed 

took place. A child who has posed for a camera must go through life knowing that the recording 

is circulating within the mass distribution system for child pornography. Therefore, even if the 

child can overcome the humiliation of the act of posing itself, he must carry with him the 

distressful feeling that his act has been recorded for all to see."). The emotional and 

psychological violence continues with every pre-teen hard-core search. Petitioner's actions 

contributed to that violence. 

Therefore, because the Circuit Court found that Petitioner was not competent nor 

substantially likely to attain competency to stand trial; because Circuit Courts have flexibility in 

exercising and retaining its jurisdiction when proceeding under West Virginia Code § 27-6A-3; 

because the determination regarding whether the crime involved an act of violence against the 

person determines whether the Circuit Court retains jurisdiction and requires treatment or is 

forced to release the defendant; because the statute does not define "act of violence against a 

person"; because there is no contact requirement in the statute; because there is not requirement 

that the victim have direct knowledge of the crime in the statute; because violence is not required 

to be an element of the offense; because Petitioner was charged under West Virginia Code § 61

8C-3(a) and (d), which involves child pornography that depicts violence against a child; because 

Petitioner's intentional searching, downloading, and viewing of child pornography contributed to 

the demand for child pornography; because the marketplace for child pornography would not 

16 




exist without the demand from person like Petitioner; because children who have been exploited 

in the creation of child pornography experience emotional and psychological trauma; and 

because pornography's continued existence causes continuing harm the victims for years, this 

Court should affirn1 the Circuit Court's holding that Petitioner's actions in downloading child 

pornography involved an act of violence against a person, allowing the Circuit Court to retain 

jurisdiction over Petitioner for the duration of the maximum sentence, ensuring proper treatment. 

v. 

CONCLUSION 

For the foregoing reasons and others apparent to this Court, this Court should affirm the 

Circuit Court's finding that Petitioner is to be kept within the jurisdiction of the Circuit Court 

because his crime of Distributing and Exhibiting Material Depicting Minors Engaged in Sexually 

Explicit Conduct involved an act of violence against a person 

Respectfully submitted, 
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