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I. ASSIGNMENT OF ERROR 


The circuit court erred by finding that simply viewing minors engaged in sexually 

explicit conduct as charged under West Virginia Code Section 61-8C-3(a} involves an 

act of violence to a person pursuant to West Virginia Code Section 27-6A-3(h}. 

II. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Under Rev. R.A.P. 20, oral argument is necessary in this case because the principle 

issue in this case has not been authoritatively decided pursuant to West Virginia Code 

Section 27-6A-3(h}. 

III. STANDARD OF REVIEW 

"Where the issue on an appeal from the circuit court is clearly a question of law or 

involving an interpretation of a statute, we apply a de novo standard of review." 

Syllabus Point 1, Crystal R.M. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d. 415 (1995). 

IV. ARGUMENT 

Mr. Riggleman did not commit an act of violence to a person pursuant to West 

Virginia Code Section 27-6A-3(h} when he downloaded and viewed minors engaged in 

sexually explicit conduct. As the Respondent's brief also makes clear, acts of violence 

are acts that cause physical harm and concomitant severe emotional and psychological 

harm; or are acts that place a person at high risk of being physical harmed and suffering 

the attendant severe emotional harm and psychological harm through contact direct or 

indirect with a victim or victims. See Resp. Br. 

Respondent cites to State v. Evans, 203 W.Va. 446, 508 S.E.2d 606 (1998) where 

this Court found that Burglary was an act of violence. Burglary is an act of violence 

because the potential for physical violence is high. The intruder may be present to 
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commit a physical assault of some type or even if the intent is to commit a larceny or 

another crime, the resident can defend him or herself and that too creates a risk of 

physical violence. Additionally, when an intruder enters the residence of another with 

the intent to commit a crime the potential for grave emotional and/or psychological harm 

exists to the resident(s) even if the resident(s) successfully defends his or her person, 

property and abode and does so without causing physical harm to the intruder. The 

feeling of physical safety and security that one has by being in his or her home is 

destroyed by a burglary. The home is no longer a safe place to land. Mere trespass 

does not generally carry with it the same risk of violence. 

Similarly, driving under the influence is an act of violence because the risk of 

vehicular homicide is high. See State ex reI. Appleby v. Recht, 213 W.Va. 503, 515. 

583 S.E.2d 800, 812 (2002). And where a drunk driver has physically injured another 

that victim can also suffer from corresponding emotional and/or psychological trauma. 

But, the injuries do not occur unless the drunk driver has a collision of some sort with 

another i.e. contact with another. 

Third Degree Sexual Assault and Sexual Abuse by a Parent, Guardian, or Custodian 

or a Person in a Position of Trust are crimes of violence because they each cause 

physical harm and [emphasis added] severe emotional and psychological harm to 

children through sexual contact of some type with the victim. State v. George K., 233 

W.Va. 698, 711-7112, 760 S.E.2d 512, 525-526 (2014) The severe emotional and 

psychological harm is concomitant with the physical harm. 

Respondent believes that State ex reI. Smith v. Sims, 235 W.Va. 124,772 S.E.2d 

309 (2015) stands for the propositions no contact need occur to be an act of violence 
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and that the victims need not have knowledge of the crime in order for an act of violence 

to occur. Resp's. Br. At 12-13. This position fails to appreciate the Petitioner's central 

argument: that an act of violence must have contact, direct or indirect, for a victim to 

suffer physical harm and severe emotional and psychological harm; OR the conduct 

must necessarily put another or others at the risk of receiving physical harm and severe 

emotional and psychological harm by contact-direct or indirect. Contact is the sine qua 

non. 

In Sims, a youth brought a loaded semi-automatic pistol to his middle school. Id. at 

126, 311. At once, the danger posed by that information alone is obvious to anyone. 

Nonetheless, It was learned that the youth intended to use the loaded semi-automatic 

weapon to intimidate another student who had been bullying the youth. Id. Formal 

charges were brought against the youth and a forensic evaluation was performed. Id. 

The conclusion of the forensic evaluator was that the youth was not competent to stand 

trial and was not substantially likely to attain competency within the next three months. 

Id. at 127-128, 311-312. The question this Court considered was possession of a 

deadly weapon on the premises of an educational facility a crime of violence for 

purposes of West Virginia Code Section 27-6A-3(h). The circuit court said no and this 

Court reversed the circuit court because the actions of the youth "posed a significant 

risk of harm to the other students as well as school personnel." Id. at 130, 315. "When 

a student brings a gun to school with the express intention of using it to intimidate 

another child, the likelihood that other students will suffer some type of physical or 

psychological harm becomes a virtual certainty unless someone happens to intervene." 

Id. at 131,316. This Court found that the youth's actions posed a risk of physical harm 
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and severe emotional and psychological harm." Id. "To find otherwise, given these 

particular circumstances, would defy logic and common sense." Id. Petitioner could not 

agree more. The risk of harm is grave under these facts. If the loaded gun were not 

inherently dangerous then it would be an appropriate object for "show and tell." Add an 

emotionally upset youth with the loaded gun, a semi-automatic, and one has a tragedy 

in the making. It was the risk of shooting that made this a crime of violence. 

Respondent relies on State v. Hargus, 232 W.Va. 735, 753 S.E.2d 893 (2013) for 

the proposition that viewing children engaged in sexually explicit conduct is a crime of 

violence because the production of child pornography is likely to cause immeasurable 

emotional and psychological violence to the children involved and that consumption of 

child pornography made Petitioner an active participant in its production and 

dissemination. Id. at 744,902. This Court does not really explain how someone who 

views child pornography participates in the production. Under this assertion, one can 

suppose that by viewing a boxing match on television one has participated in the sport 

of boxing even though the viewer never entered the ring, never threw a punch, or never 

received a punch. Respondent also wishes this Court to believe that emotional and 

psychological violence occur with every pre-teen hard-core search. Resp's. Sr. At 16. 

This is simply not supportable as a practical matter. The children in these images have 

no way of knowing if his or her image is being viewed. Mr. Riggleman had no contact 

of any kind with the victims in the images that were downloaded. Therefore, he did not 

pose a risk of physical harm and severe emotional and psychological harm to anyone. 
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v. CONCLUSION 

The Preston County Circuit's order finding that Mr. Riggleman is charged with a 

crime involving an act of violence against a person against another should be reversed 

and this matter should be remanded for further proceedings. 

Respectfully submitted, 
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