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I. ASSIGNMENT OF ERROR 

The circuit court erred by finding that simply viewing minors engaged in sexually 

explicit conduct as charged under West Virginia Code Section 61-8C-3(a) involves an 

act of violence to a person pursuant to West Virginia Code Section 27-6A-3(h). 

II. STATEMENT THE CASE 

This appeal arises from a criminal case in the Circuit Court of Preston County, West 

Virginia. (AR. A2, A6-15) The Petitioner, Shawn Riggleman, was charged by 

indictment on March 3, 2015 with one felony count of "Distributing and Exhibiting 

Material Depicting Minors Engaged in Sexually Explicit Conduct" in violation of West 

Virginia Code Section 61-8C-3(a) and (d). (AR. A2) 

Afterward, the circuit court ordered an initial Forensic Examination to Determine 

Competency and/or Criminal Responsibility. (AR. A 7) Dr. William Fremouw 

performed the evaluation and filed a written report based on his evaluation. (AR. A.7) 

Dr. Fremouw concluded that Mr. Riggleman was not competent to stand trial at the time 

of the evaluation, however, Dr. Fremouw believed that it was likely that Mr. Riggleman 

could be restored to competency if he participated in a competency restoration program 

such as the one provided by William R. Sharpe, Jr. Hospital. (A.R. A7) Accordingly, 

the circuit court ordered restoration pursuant to West Virginia Code Section 27-6A-3. 

(AR. A7) 

Mr. Riggleman entered William R. Sharpe, Jr. Hospital on June 4, 2015. His 

period of competency restoration was extended by circuit court order on September 8, 

2015 until March 4, 2016 based upon Dr. Kari-Beth Law's evaluation performed on 

August 10, 2015. (AR. A7) Then on November 20,2015, the circuit court received a 



"Forensic Psychiatry Report" written by Dr. Richard C. Geary /II founded on an 

evaluation that Dr. Geary perfonned. (A.R. A.7) Dr. Geary concluded that Mr. 

Riggleman was "unlikely to be restored to competency within the next three months." 

William R. Sharpe, Jr. Hospital also sent a letter to the circuit court, which too was 

received on November 20, 2015, that informed the circuit court that it could not hold Mr. 

Riggleman unless an order for a change of status was entered with the findings required 

by West Virginia Code Section 27-6A-3(h). (AR. A7) 

On November 30, 2015, the circuit court held a hearing based upon Dr. Geary's 

evaluation and Mr. Riggleman appeared by video conference. (AR. AS) At that 

hearing, both parties agreed that viewing minors engaged in sexually explicit conduct is 

not a crime of violence (AR. AS), but the State of West Virginia believed that Mr. 

Riggleman would have to register as a sex offender pursuant to West Virginia Code 

Section 15-12-1 et. seq. (AR. AS) Therefore, the circuit court scheduled another 

hearing for December 4, 2015 to consider that issue.1 (AR. AS) 

Meanwhile, on December 2, 2015, the State of West Virginia submitted a 

Memorandum of Law arguing that this is a crime of violence per West Virginia Code 

Section 27-6A-3(h). (AR. AS) On December 4,2015, the Court, after hearing from all 

the parties, reviewing the record, and considering the legal authority, acknowledged that 

this was a case of first impression and found that downloading and accessing child 

pornography can be a crime involving an act of violence to a person under West Virginia 

Code Section 27-6A-3. (AR. AS, A11, A13, A34) The circuit court classified Mr. 

Riggleman's actions as crimes involving an act of violence to a person and ordered that 

At the final hearing held December 4, 2015, the State of West Virginia conceded that Mr. Riggleman 
would not be required to register as a sex offender and the Circuit Court agreed. (A.R. A.8) 
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he shall remain under the jurisdiction of the Circuit Court until the expiration of the 

maximum sentence unless he attains competency to stand trial and the criminal 

charges reach resolution or the Circuit Court dismisses the indictment. (A. R. A.13-14) 

III. SUMMARY OF ARGUMENT 

Mr. Riggleman asserts that his charge of "Distributing and Exhibiting Material 

Depicting Minors Engaged in Sexually Explicit Conduct" is not a crime involving an act 

of violence to a person subjecting him to the procedures set forth in West Virginia Code 

Section 27-6A-3(h). Although the Legislature has not defined a "a crime involving an 

act of violence to a person" under the statutory scheme addressing competency to 

stand trial, the Legislature has made it abundantly clear in its other enactments that "an 

act of violence to a person" requires some manner of physical contact or imminent 

physical contact with a victim. And this Court has also held that crimes involving "acts 

of violence to a person" in the context of competency to stand trial involve some type of 

physical contact or imminent physical contact with a victim. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Under Rev. R.A.P. 20, oral argument is necessary in this case because the principle 

issue in this case has not been authoritatively decided pursuant to West Virginia Code 

Section 27-6A-3(h). 

V. STANDARD OF REVIEW 

"Where the issue on an appeal from the circuit court is clearly a question of law or 

involving an interpretation of a statute, we apply a de novo standard of review." 

Syllabus Point 1, Crystal R.M. v. Charlie A.L., 194 W.Va. 138,459 S.E.2d. 415 (1995). 
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VI. ARGUMENT 

Mr. Riggleman has been charged by Indictment with one count of "Distributing and 

Exhibiting Material Depicting Minors Engaged in Sexually Explicit Conduct" under West 

Virginia Code Sections 61-8C-3(a) and (d)2. (AR. A2) This statute states "[a]ny 

person who, knowingly and willfully, sends or causes to be sent or distributes, exhibits, 

possesses, electronically accesses with intent to view or displays or transports any 

material visually portraying a minor engaged in any sexually explicit conduct is guilty of 

a felony." W.Va. Code § 61-8C-3(a). The remaining subsections establish the penalties 

for a violation of Section 3(a) based on the amount of images involved. W.Va. Code §§ 

61-8C-3(b)-(d). The indictment alleges that Mr. Riggleman downloaded onto his 

computer more than one hundred images of child pornography in either picture or video 

format. (AR. A2) 

However, the circuit court found Mr. Riggleman incompetent to stand trial nor 

substantially likely to attain competency pursuant to West Virginia Code Section 27-6A

3 and entered an order to that effect on December 7, 2015. (AR. A6-15) Moreover, 

the circuit court found that the crime with which Mr. Riggleman is charged is a crime 

involving an act of violence to a person under West Virginia Code Section 27-6A-3(h) 

and consequently ordered that Mr. Riggleman shall remain under the circuit court's 

jurisdiction until the expiration of the maximum sentence, which is ten years in this case, 

unless he becomes competent to stand trial and the criminal charges are resolved or 

the circuit court dismisses the indictment. (AR. A6-15) 

West Virginia Code Section 27-6A-3(h) in pertinent part states: 

2 At the hearing on December 4, 2016, the State of West Virginia and the Defendant by counsel informed 
the Circuit Court that the amount of images at issue was less than six hundred and that the proper code 
sections are 61-8C-3 (a) and (c) and that the statutory penalty is two to ten years. (A.R. A.7) 
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"[i]f at any point in the proceedings the defendant is found not competent 
to stand trial and is found not substantially likely to attain competency, and 
if the defendant has been indicted or charged with a ... felony in which 
the ... the felony does involve an act of violence against a person, then 
the court shall determine on the record the offense ... of which the person 
otherwise would have been convicted, and the maximum sentence he or 
she could have received. A defendant shall remain under the court's 
jurisdiction until the expiration of the maximum sentence unless the 
defendant attains competency to stand trial and the criminal charges 
reach resolution or the court dismisses the indictment or charge." 

W. Va. Code § 27-6A-3(h) (emphasis added) 

In State v. George K., 233 W.Va. 698, 780 S.E.2d 512 (2014), this Court considered 

the question of what constitutes "an act of violence against a person" within the 

meaning of West Virginia Code Section 27-6A-3(h) where the defendant was indicted 

on two counts of third degree sexual assault pursuant to West Virginia Code Section 61

88-5(a)(2) and two counts of sexual abuse by a custodian pursuant to West Virginia 

Code Sections 61-80-5. The defendant was accused of having sexual intercourse two 

times with his girlfriend's fifteen-year-old daughter. Id. at 516,702. 

The applicable provisions of the third degree sexual assault statute (West Virginia 

Code Section 61-88-5) at issue in that case were: 

(a) A person is guilty of sexual assault in the third degree when: 

(2) The person, being sixteen years old or more, engages in sexual intercourse 
or sexual intrusion with another person who is less than sixteen years old and 
who is at least four years younger than the defendant and is not married to the 
defendant. 

(b) Any person violating the provision of this section is guilty of a felony .... 

George K. at 518, 704. 

The relevant portion of the sexual abuse by a custodian statute (West Virginia Code 

Section 61-80-5) at issue was: 
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(a) ... If any parent, guardian or custodian of or other person in a position of 
trust in relation to a child under his or her care, custody or control, shall 
engage in or attempt to engage in sexual exploitation of, or in sexual 
intercourse, sexual intrusion or sexual contact with, a child under his or her 
care, custody or control, notwithstanding the fact that the child may have 
willingly participated in such conduct, or the fact that the child may have 
consented to such conduct or the fact that the child may have suffered no 
apparent physical injury or mental or emotional injury as a result of such 
conduct, then such parent, guardian, custodian or person in a position of trust 
shall be guilty of a felony .... 

George K. at 518-519,704-705. 

The West Virginia Legislature has defined the sexual contact, sexual intercourse, 

and sexual intrusion as: 

"Sexual contact" means any intentional touching, either directly or through 
clothing, of the breasts, buttocks, anus or any part of the sex organs of 
another person, or intentional touching of any part of another person's body 
by the actor's sex organs, where the victim is not married to the actor and the 
touching is done for the purpose of gratifying the sexual desire of either party. 

"Sexual intercourse" means any act between persons involving penetration, 
however slight, of the female sex organ by the male sex organ or involving 
contact between the sex organs of one person and the mouth or anus of 
another person. 

"Sexual intrusion" means any act between persons involving penetration, 
however slight, of the female sex organ or of the anus of any person by an 
object for the purpose of degrading or humiliating the person so penetrated or 
for gratifying the sexual desire of either party. 

W. Va. Code § 61-88-1 

For George K. to have committed third degree sexual assault or sexual abuse by a 

custodian, he had to have physically touched the victim to perpetrate the criminal 

conduct. Moreover, the type of contact had to fall within the definitions set forth in West 

Virginia Code Section 61-88-1. Although this Court acknowledged George K's 

assertion that the victim was willing to have sexual intercourse with George K. and the 

lack of any physical injuries, George K. at 516,702, the Court held that "an act of 
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violence against a person within the meaning of W. Va. Code § 27-6A-3(h) (2007) 

encompasses acts that indicate the incompetent defendant poses a risk of physical 

harm, severe emotional harm, or severe psychological harm to children." Id. at 525. 

Unlike George K., Mr. Riggleman is charged with a crime that does not involve 

contact of any kind with a minor nor does it involve imminent contact of any kind with a 

minor. Mr. Riggleman's alleged conduct involved sitting at a computer and typing words 

and phrases that revealed to him images that under West Virginia law are a crime to 

view. However, Mr. Riggleman had no contact, direct or indirect, with the minors that 

are depicted in the images he allegedly viewed. He did not electronically communicate 

with the minors depicted in the images. The minors depicted in the images at issue do 

not know Mr. Riggleman has seen their images. So, his alleged conduct cannot result 

in physical harm, severe emotional harm, or severe psychological harm to children. 

Although the West Virginia Legislature has not defined "an act of violence against a 

person" under the legislation adopted to address competency to stand trial, the West 

Virginia Legislature has defined "acts of violence to a person" in a variety of contexts 

including but not limited to: malicious assault, unlawful wounding, battery, assault, 

domestic violence, parole, and solicitation to commit a crime. 

West Virginia Code Section 61-2-9 criminalizes malicious assault, unlawful assault, 

battery, and assault and each of these crimes require that the perpetrator of the act of 

violence against a person actually physically contact, threaten to physically contact, or 

use a device that actually physically contacts the alleged victim. 

(a) If any person maliciously shoot, stab, cut or wound any person, or by any means 

cause him or her bodily injury with intent to maim, disfigure, disable or kill, he or 

she shall, except where it is otherwise provided, be guilty of a felony and, upon 
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conviction, shall be punished by confinement in a state correctional facility not 

less than two nor more than ten years. If such act be done unlawfully, but not 

maliciously, with the intent aforesaid, the offender is guilty of a felony. 

(b) Assault. -- Any person who unlawfully attempts to use physical force capable of 

causing physical pain or injury to the person of another or unlawfully commits an 

act that places another in reasonable apprehension of immediately suffering 

physical pain or injury, he or she is guilty of a misdemeanor and, upon conviction, 

shall be confined in jail for not more than six months, or fined not more than 

$100, or both fined and confined. 

(c) Battery. -- Any person who unlawfully and intentionally makes physical contact 

with force capable of causing physical pain or injury to the person of another or 

unlawfully and intentionally causes physical pain or injury to another person, he 

or she is guilty of a misdemeanor and, upon conviction, shall be confined in jail 

for not more than twelve months, or fined not more than $500, or both fined and 

confined. 

W.Va. Code § 61-2-9(a)-(c). 

West Virginia Code Section 48-27-202 defines "domestic violence or "abuse" as: 

"the occurrence of one or more of the following acts between family or household 

members 

(1) Attempting to cause or intentionally, knowingly or recklessly causir.lg physical 
harm to another with or without dangerous or deadly weapons; 

(2) Placing another in reasonable apprehension of physical harm; 

(3) Creating fear or physical harm by harassment, stalking, psychological abuse 
or threatening acts; 

(4) Committing either sexual assault or sexual abuse as those terms are defined 
in articles eight-b and eight-d chapter sixty-one of this code; and 

(5) Holding, confining, detaining, or abducting, another person against that 

person's will. 


W. Va. Code § 48-27-202 
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For purposes of parole under West Virginia Code Section 62-12-13, the West 

Virginia Legislature has specifically limited felony crimes of violence to the following: 

murder, offenses involving explosives, first, second, and third degree sexual assault, 

along with first, second, and third degree sexual abuse. Each of the aforementioned 

crimes requires that a person touch, threaten to touch, or use a device that then 

touches a person. 

Noticeably absent from the legislature's list of felony "crimes of violence" for 

purposes of parole are the offenses under Article 8C of Chapter 61 of the West Virginia 

Code, which criminalizes acts involving minors engaged in sexually explicit conduct. In 

fact, the West Virginia Legislature deliberately excluded these crimes. Even those 

responsible for actually filming minors engaged in sexually explicit conduct, West 

Virginia Code Section 61-8C-2(b), are not considered by our legislature to have 

committed a felony crime of violence. This clearly demonstrates the legislature's 

recognition and intention that the crime with which Mr. Riggleman is charged does not 

constitute "an act of violence against a person" for purposes of West Virginia Code 

Section 27-6A-3(h). 

It is true that the parole legislation also embraces the child abuse and neglect crimes 

enumerated under Section 61-80-1 et. seq. of the West Virginia Code. W.Va. Code § 

62-12-13(b)(1 )(E). 

Obviously, the West Virginia Legislature believes that when a parent, guardian, or 

custodian, with knowledge, exhibits or possesses any material visually portraying a child 

that is under his or her care, custody, or control engaged in sexually explicit conduct is 

more aggravating than when strangers sit at a keyboard and to do a search of the 
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internet to reveal images of anonymous minors engaged in the same conduct. West 

Virginia Code Sections 62-12-13. When a parent, guardian, or custodian-a person 

charged with the care of a child-knowingly possesses or exhibits images of that child 

engaged in sexually explicit conduct that parent, guardian, or custodian is presumably a 

much more active participant in the creation of the images. The language "electronically 

accesses with intent to view" that is found in West Virginia Code Section 61-8C-3(a) is 

absent in West Virginia Code Section 61-80-6. So, how is it that the parent, guardian, 

or custodian came to be in possession of such images? Any answer to that question 

would reveal conduct that is more egregious than what Mr. Riggleman is accused of 

doing and why the West Virginia Legislature saw fit to distinguish between what Mr. 

Riggleman is accused of doing and what is prohibited under West Virginia Code Section 

61-80-6. 

In fact, West Virginia Code Section 61-80-5 recriminalizes certain sex conduct when 

that sex conduct is committed by a parent, guardian, or custodian. As we saw in 

George K. above, his two acts of intercourse with his girlfriend's daughter were 

prosecuted under the "Sexual Assault in the Third Degree" statute and "Sexual Abuse 

by a Parent, Guardian, or Custodian" statute. State v. George K., 233 W.Va. 698, 702, 

780 S.E.2d 512,516 (2014). The West Virginia Legislature per Code Sections 61-80-1 

et.seq. and 62-12-13(b)(1)(E) properly hold parents, guardians, and custodians to a 

higher standard. 

Additionally, in the solicitation to commit certain felonies statute, the West Virginia 

Legislature limits felony crimes of violence against a person to: murder, malicious 

assault, unlawful assault, assault and battery, assault on a governor, and robbery. 
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Each of these crimes require that a person touch, threaten to touch or use a device 

such as a gun that propels a bullet that then hits (touches) a person. W.Va. Code § 61

11-8a. 

Besides, in a recent decision, State v. Louk, 2016 WL 3086176, (Filed May 27, 

2016), this Court considered whether West Virginia Code Section 61-8D-4~ involving 

child neglect resulting in death embraced the term "unborn child". The Court applied the 

rules of statutory construction to reach its decision. One of the rules the Court used 

was that "la] statute is open to construction only where the language used requires 

interpretation because of ambiguity which renders it susceptible of two or more 

constructions or, of such doubtful or obscure meaning that reasonable minds might be 

uncertain or disagree as to its meaning." See State v. Louk, 2016 WL 3086176. (Filed 

May 27,2016) citing Sizemore v. Sate Farm Gen. Ins. Co., 202 W.Va. 591, 596, 505 

S.E. 2d 654,659 (1998). It is indisputable that reasonable minds would all agree that 

the term "act of violence against a person" within the meaning of West Virginia Code 

Section 27-6A-3(h) requires the person committing the act of violence against a person 

to touch in some way or threaten to touch in some way the person of another. Nor is 

the term "act of violence against a person" within in the meaning of the West Virginia 

Code Section 27-6A-3(h) susceptible to a construction that excludes physical contact or 

imminent physical contact by one person to that of another; to do so would render the 

phrase "act of violence against a person" impermissibly broad and vague. 

It is clear from the various legislative enactments previously discussed that the West 

Virginia Legislature intends the phrase "an act of violence against a person" to include 

only those acts that involve a person touching or threatening to touch another person, or 
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a person using a device that will ultimately result in the victim being touched in some 

way. Thus, "an act of violence against a person" as the West Virginia Legislature has 

defined it requires physical contact or imminent physical contact between the 

perpetrator(s) of the violence and the victim(s) of the violence. Therefore, it is 

unnecessary to rely on federal authority to consider whether viewing minors engaged in 

sexually explicit conduct is an act of violence against a person. 

Nevertheless, the circuit court ignored all the West Virginia legislative enactments 

that demonstrate the legislature's intention that an essential element of an act of 

violence against a person is physical contact or imminent physical contact. Instead, the 

circuit court relied on Osborne v. Ohio, 495 U.S. 103, 110 S.Ct. 1691, 109 L.Ed. 2d 98 

(1990), to conclude that Mr. Riggleman had committed an act of violence against a 

person because his actions increased the demand for images of minors engaged in 

sexually explicit conduct. The Osborne case concerned a first amendment challenge to 

criminalizing the possession of child pornography, not whether possession of child 

pornography is an act of violence against a person. It is speculative at best whether Mr. 

Riggleman increased the demand for images of minors engaged in sexually explicit 

conduct. He did not pay to view the images. He typed in search terms and phrases to 

a search engine. The purveyor(s) of the images would not know Mr. Riggleman is 

wanting to view images of the type at issue in this case because he, she or they 

received nothing from Mr. Riggleman in exchange for the images. Simply possessing 

images of minors engaged in sexually explicit conduct is already a crime in West 

Virginia. Therefore, the rationale of the Osborne case was manifested by our legislature 

when it enacted West Virginia Code Section 61-8C-3, the very statute Mr. Riggleman is 
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charged with violating. Consequently, reliance on Osborne is misplaced. And by finding 

that Mr. Riggleman's charged conduct was an "act of violence against a person" under 

West Virginia Code Section 27-6A-3(h), the circuit court rendered the phrase "act of 

violence against a person" impermissibly broad and vague; such an expansive definition 

is inconsonant with this Court's decision in State v. Louk. 

Mr. Riggleman's alleged conduct was to sit at a computer and type terms and 

phrases that then revealed images of minors engaged in sexually explicit conduct. As 

repugnant as the images may be and as abhorrent as the alleged search terms and 

phrases used to find them may be, typing of those terms and phrases and viewing those 

images is not an act of violence against a person under West Virginia Code Section 27

6A-3(h). 

VII. CONCLUSION 

The Preston County Circuit's order finding that Mr. Riggleman is charged with a 

crime involving an act of violence against a person against another should be reversed 

and this matter should be remanded for further proceedings. 

Respectfully submitted, 
Shawn ·ggleman 

BY:t~~~~~=-__~____ 

BY:~~ 
Summer Mossma~ 
Counsel for the Pet loner 
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IX. CERTIFICATE OF SERVICE 

I hereby certify that on this 6th day of July, 2016, true and accurate copies of the 

foregoing Petitioner's Brief along with true and accurate copies of Appendices A were 

placed in postage-paid envelopes and deposited in the U.S. Mail addressed to the 

following counsel: David Stackpole, Assistant Attorney General, 

~~et~ 
West Virginia State Bar No.: 8075 
Public Defender Services Corporation 
Eighteenth Judicial Circuit 
202 Tunnelton Street, Suite 303 
Kingwood, WV 26537 
Phone: (304) 329-0830 
FAX: (304)329-3631 
e-mail: cniehaus@pdc18.net 
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