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IN THE CIRCUIT COURT OF PRESTON COUNTY, WEST VIRGINIA 

STATE OF WEST VIRGINIA, 
Plaintiff, 

v. /lCase No. lS-F-6 
Honorable Lawrance S. Miller, Jr. 

SHAWN THOMAS RIGGLEMA
Defendant. 

N, 

COURT'S FINDING ON DEFENDANT'S 
COMPETENCY TO STAND TRIAL 

On December 4,2015, came the State of West Virginia, by Prosecuting Attorney Melvin 

C. Snyder, III; and came the Defendant, in person and by his counsel, Claire L. Niehaus, for a 

hearing on whether the crime Defendant Riggleman was indicted for involved an act ofviolence 

against a person pursuant to West Virginia Code § 27-6A-3(g) and (h). Also appearing at the 

hearing, via videoconferencing, was Jenny Guzzi and David Ferrari from William R. Sharpe, Jr. 

Hospital. At the conclusion of the hearing and after hearing the arguments of the State and the 

Defendant, the Court issu~d a ruling from the bench, which is memorialized in this Order. 

PROCEDURAL mSTORY 

Defendant Shawn Thomas Riggleman was indicted on March 3, 2015, by a Preston 

County grand jury for "distributing and exhibiting material depicting minors engaged in 

sexually explicit conduct" under West Virginia Code § 61-8C-3. The indictment charged 

Defendant with "electronically obtain[ing] 100 or more pictures and videos via the internet 
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which depicted pre-teen children engaged in sexual acts[.]" The indictment alleged a possible 

penalty of 5 to 15 years andlor a fIne of up to $25,000.00. 1 

On March 25,2015, this Court entered an Order for Initial Forensic Examination to 

Determine Competency andlor Criminal Responsibility. Dr. William Fremouw examined the 

Defendant and opined in his April 15, 2015 report that Defendant was not competent. Dr. 

Fremouw opined that Defendant's incompetency was "primarily due to his intellectual 

limitations combined with lack of experience with anything regarding law and the criminal 

justice system." Dr. Fremouw further opined that Defendant's competency could be restored 

through restoration training, and this Court thereafter ordered restoration. Defendant was 

subsequently admitted to William R. Sharpe, Jr. Hospital for competency restoration on June 4, 

2015. His period for competency restoration was extended by the Court on September 8,2015, 

until March 4,2016, based upon the forensic evaluation performed by Kari-Beth Law, M.D., on 

August 10,2015. 

On November 20,2015, this Court received a "Forensic Psychiatry Report" performed 

by Dr. Richard Geary III, M.D. Dr. Geary opined that "[b]ased upon Mr. Riggleman's current 

performance relating to competency after six months of competency restoration, he is unlikely 

to be restored to competency within the next three months." On that same date, the Court 

received a letter from William R. Sharpe, Jr. Hospital indicating that it would not hold the 

Defendant unless an order for change in status was entered making the findings required by 

West Virginia Code § 27-6A-3(h). 

1 The indictment specifically charged Defendant with obtaining 100 or more pictur~s and videos via the internet. 
The Court finds that both parties stated at the December 4, 2015 hearing that this conduct warranted a penalty of 
not less than two nor more than ten years under West Virginia Code § 61-8C-3( c). Because the parties agreed that 
the penalty would actually be two to ten years, the Court finds that the maximum penalty in this case would be ten 
years incarceration. 
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This Court therefore scheduled a hearing for November 30,2015, to consider whether 

the crime the Defendant was charged with involved an act ofviolence, but learned shortly 

before the hearing that the Preston County Sheriff's Department had not transported the 

Defendant. The Court conducted a hearing, and the Defendant appeared via video

conferencing. At that time, both the Prosecuting Attorney and counsel for the Defendant 

indicated that it was not a crime of violence, but the Prosecuting Attorney believed that 

Defendant must still register as a sexual offender.2 Because the Prosecuting Attorney believed 

that the Defendant must register as a sexual offender, he asked the Court to set another hearing 

date so that the parties could further research the issue before the Court and so the Defendant 

could be present in the courtroom. The Court scheduled a comeback date for December 4, 

2015, and ordered that the Defendant be transported to the hearing. 

On December 2,2015, the Court received a copy of the State's Memorandum ofLaw on 

Whether the Defendant is Charged with a Crime of Violence. The State, after researching the 

issue, argued that a violation of West Virginia Code § 61-8C-3 is a crime of violence for 

purposes of West Virginia Code § 27-6A-3 pursuant to the reasoning of State v. George K, 233 

W. Va. 698, 760 S.E.2d 512 (2014), and two federal cases issued by federal district courts. At 

the December 4,2015 hearing, Defendant's counsel argued that these cases were 

distinguishable because they all involved contact with the children.3 

2 On December 4,2015, the Prosecuting Attorney, after researching the issue, concluded that because Mr. 
Riggleman was neither convicted of nor found not guilty by reason of mental illness, he was not required to 
register as a sexual offender. This Court agrees with this analysis and fmds that Defendant Riggleman is not 
required to register as a sexual offender. See W. Va. Code § 15-12-3(b) (stating that "[a]ny person who as been 
convicted ofan offense or an attempted offense or has been found not guilty by reason ofmental illness, mental 
retardation or addiction of an offense under any ofthe following" must register). 
3 The Court recognizes that the defendant in State v. George K actually had sexual intercourse with the underage 
female. However, in United States v. Raby, Criminal Action No. 2:05-cr-00003, 2009 WL 5173964 (S.D. W. Va. 
2009), the defendant was not charged with having any contact with children. Instead, he was being sentenced after 
pleading gUilty to receiving child pornography. It is important to understand the context of that case, and Judge 
Goodwin's order was a "Sentencing Memorandum and Statement of Reasons" after a remand from the Circuit 

3 



OPINION 

The Court fmds based upon Dr. Geary's report that the Defendant is not competent to 

stand trial and is not substantially likely to attain competency. Dr. Geary found to a reasonable 

degree of medical certainty that Mr. Riggleman meets the DSM-5 criteria for mild intellectual 

disability, that he presents with an adequate factual but inadequate rational understanding of the 

proceedings against him, and that he has an insufficient pre. sent ability to consult with his 

attorney with a reasonable degree of rational understanding. Dr. Geary further finds that Mr. 

Riggleman is unlikely to attain competency to stand trial within the next three months with 

continued competency restoration. The Court adopts the findings ofDr. Geary, which are 

undisputed by the State and the Defense. 

West Virginia Code § 27 -6A -3 (g) states that if "the defendant is found not competent to 

stand trial and is found not substantially likely to attain competency and if the defendant has 

been indicted or charged with a misdemeanor or felony which does not involve an act of 

violence against a person, the criminal charges shall be dismissed." W. Va. Code Ann. § 27

6A-3(g) (West 2015) (emphasis added). In contrast, if the defendant is charged with a 

misdemeanor or felony that does involve an act of violence against a person, subsection (h) 

Court of Appeals for the Fourth Circuit. Judge Goodwin took into consideration in his sentencing that the 
defendant had admitted to paying underage boys for sex in his past - however, this was not the charged conduct. 

The second federal case cited by the State, United States v. Thomas, No. CRIM. CCB-03-0150, 2006 WL 
140558 (D. Md. Jan. 13,2006), involved a mixed set of circumstances and concerned pretrial detention under 18 
U.S.c. § 3141 et seq. In that case, the defendant had approximately 16,000 images ofch~ld pornography stored on 
different electronic devices. However, he was also charged with sexual exploitation of a child by filming the 
genitalia of a young girl who was sleeping. The Court notes that the court in Thomas ultimately found that the 
defendant did not pose a significant risk to the community so long as certain bond conditions were in place. 

This Court further notes that to the extent the federal pretrial detention statute may be relevant to this 
Court's consideration, the 2008 version of 18 U.S.c. § 3142(e)(3) creates a rebuttable presumption that a person is 
a risk to community safety if probable cause is found to believe that the person has committed an offense involving 
a minor victim under the federal child pornography laws. See 18 V.S.c. § 3142(e)(3)(E) (2008). That statute, 
unlike West Virginia Code § 27-6A-3, specifically states that, inter alia, possession of or the receiving of child 
pornography creates a rebuttable presumption that the person's pretrial release creates a risk to the community. As 
such, it does not answer the question currently before the Court. It is relevant, however, to this Court's 
detennination of the seriousness of the conduct alleged in the indictment and the risk to the community created by 
the accessing and downloading of child pornography. 
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provides authority for the defendant to remain under the court's jurisdiction until the expiration 

of the maximum sentence unless the defendant attains competency to stand trial and the 

criminal charges reach a resolution or the court dismisses the indictment or charge. See W. Va. 

Code § 27-6A-3(h). 

Because the Defendant has been found not competent to stand trial and not substantially 

likely to attain competency, the Court finds the issue before it is whether Defendant Riggleman 

is charged with a misdemeanor or felony which involves an act of violence against a person. 

More specifically, does the accessing and downloading of child pornography involve an act of 

violence against a person? Although no case law exists directly on point, i.e. stating explicitly 

that W. Va. Code § 61-8C-3 involves an act ofviolence against a person, this Court does not 

write on a blank slate. 

In 1992, our Supreme Court ofAppeals reasoned in State ex reI. Spauldingv. Watt, 188 

W. Va. 124,423 S.E.2d 217 (1992), in the context of the post-conviction bail statute, that first 

degree sexual assault based solely upon the age of the child involved an act of violence despite 

no allegations ofactual physical violence. The Court stated that "even in the absence of any 

significant physical trauma, sexual assaults on young children result in severe emotional and 

psychological harm." 188 W. Va. at 126,423 S.E.2d at 219. 

Twenty-two years 'later, State ex reI. Spaulding v. Watt remained good law and provided 

the starting point for the West Virginia Supreme Court's holding in State v. George K, 233 W. 

Va. 698, 760 S .E.2d 512 (2014), that 3 rd degree sexual assault and sexual abuse by a parent, 

guardian, custodian, or person in a position of trust is a crime that involves an act ofviolence 

against a person within the meaning ofW. Va. Code § 27-6A-3 "because it causes physical 
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harm and severe emotional and psychological harm to children." Syl. pt. 3, State v. George K, 

233 W. Va. 698, 760 S.E.2d 512 (2014). 

In Syllabus Point 2, the Court stated that "[a]n 'act of violence against a person' within 

the meaning ofW. Va. Code § 27-6A-3 (2003) encompasses acts that indicate the incompetent 

defendant poses a risk of physical harm, severe emotional harm, or severe psychological harm 

to children." By using the term "encompasses," the Court left open the possibility that any 

crime that could cause severe emotional harm or severe psychological harm to children could be 

a crime that involves an act ofviolence against a person. 

Thus, the question becomes whether downloading and accessing child pornography 

poses a risk ofphysical harm, severe emotional harm, or severe psychological harm to children? 

This Court finds that in this specific case, it does. 

First, the Court considers the purposes for criminally punishing not just those who 

sexually abuse children and document it, but also those who consume it. In Osborne v. Ohio, 

495 U.S. 103 (1990), the Supreme Court of the United States considered a First Amendment 

challenge to Ohio's statute criminalizing the possession and viewing of child pornography. The 

Court upheld the statute punishing possession of child pornography. While distinguishing a 

prior decision striking down a law that proscribed the private possession of obscenity where the 

State had what the Supreme Court characterized as a "paternalistic interest" in preventing the 

poisoning ofthe minds of the viewers, the Court stated that "[t]he difference [with child 

pornography] is obvious .. , Ohio has enacted [the law] to protect the victims of child 

pornography; it hopes to destroy a market for the exploitative use of children." 495 U.S. at 

1 09 (emphasis added). "It is also surely reasonable for the State to conclude that it will 

decrease the production of child pornography if it penalizes those who possess and view the 
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product, thereby decreasing demand." Id. at 110. Citing New York v. Ferber, 458 U.S. 747, 759 

(1982), the Osborne Court stated that "the materials produced by child pornographers 

permanently record the victim's abuse ... and causes the child victims continuing harm by 

haunting the children in years to come." 495 U.S. at 111.4 

Thus, this Court concludes that one reason accessing and viewing child pornography is 

criminal is to impede, or at least cut into, the market for child pornography. By doing so, the 

ultimate purpose is to protect children from the severe physical, psychological, and emotional 

harm caused by sexual abuse. 

Next, under the specific facts of this case, the Court concludes that it is appropriate to 

find that the allegations against Defendant Riggleman involve an act of violence against a 

person. The discovery filed in this case alleges that Defendant stated to Sergeant Scott that he 

had been downloading child pornography for five to six months on Ares Network, which means 

he actively sought out the child pornography. It further alleges he admitted that he probably 

looked at 100 images and videos over the last few months before his arrest. It also alleges he 

admitted that he searched for the child pornography after dark and when his girlfriend was not 

at home. 

As discovery, the State filed six pictures or screen shots of what appears to be an 

underage female engaged in sexually explicit conduct with an adult male, which this Court has 

retroactively ordered filed under seal due to the nature of the photos. 

4 Osborne involved a First Amendment challenge to Ohio's statute penalizing possession ofchild pornography, and 
therefore obviously does not answer the specific question before the Court. However, the Court fmds the United 
States Supreme Court's reasoning relevant to this analysis because it further explains the harm caused by child 
pornography. The continued emotional and psychological hann calised by sexual abuse (which is to at least some 
degree driven by the demand for child pornography) is, in this Court's opinion, just the type of scenario State v. 
George K seeks to encompass within its definition of"act of violence." 
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The discovery also alleges that Defendant admitted to searching on his computer for 

"pthc," which this Court believes from reading the discovery means "pre-teen hardcore," and 

searching on his computer for "little boys." The State also filed as discovery a list of "files of 

interest" allegedly downloaded by the Defendant. These include the following names: 

• "pthc - dad & son awesom deep fuck of boy asshole.avi" 

• "hardcore [0 48_close-up analL(Pthc) (hussyfan).avi" 

• "veronika mila lOyr l3yr - nice pussy licking & kissing 2 young lesbian(2).avi" 

• "(pthc) babyj -tied-anal-force(2)300.avi" 

• "toddler want know about where the cock go inside(2).avi" 

• "compilation of toddler girl.mpg" 

• ''toddler boy - [mb] nephOl-'pc.avi" 

The Court fmds that it is alleged that Defendant Riggleman sought out the photos in 

question, and if true, by doing so, Defendant caused, at least incrementally, an increase in the 

demand for this type of pornography. The Court further finds that by doing so, his actions have 

helped lead to the severe physical, emotional, and psychological harm to the children who were 

the unfortunate victims of these documented sexual abuses. 

In sum, the Court finds and concludes that downloading and accessing child 

pornography can be a crime involving an act of violence pursuant to West Virginia Code § 27

6A-3, and further finds and concludes that it is appropriate in this case to classify Defendant 

Riggleman'S actions crimes involving an act ofviolence. 

CONCLUSION 

The Court finds that Defendant Riggleman has been found not competent to stand trial 

and not substantially likely to attain competency, and further finds that he has been indicted and 

charged with a felony that does involve an act of violence against a person. 
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I The Court does hereby ORDER that the Defendant be committed to a mental health 

inpatient or outpatient facility as designated by the West Virginia Department ofHealth and 

I 
Human Resources, which is the least restrictive environment available to manage the Defendant 

and allow for the protection of the public. 

The Court finds and concludes that West Virginia Code § 27-6A-3(h) is applicable to 

this case, and Defendant Riggleman shall remain under the jurisdiction of this Court until the 

expiration of the maximum sentence unless he attains competency to stand trial and the criminal 

charges reach resolution or this Court dismisses the indictment or charge. The maximum 

sentence in this case is ten years of incarceration in the State penitentiary. The end date of the 

maximum sentence period is June 4, 2025, which gives Defendant credit for the time he has 

spent in William R. Sharpe, Jr. Hospital. See Footnote 1, supra. This Court's jurisdiction is 

extended for ten days thereafter to allow the prosecuting attorney to institute civil commitment 

proceedings under Article 5 ofChapter 27 of the West Virginia Code. Thereafter the Defendant 

shall be released from the facility if not first civilly committed. 

The Court further ORDERS a qualified forensic evaluator to conduct a dangerousness 

evaluation including dangerousness risk factors within thirty days of admission ofthe defendant 

to the mental health facility and to render a report to the court within ten business days of 

completing the evaluation. 

The medical director of the mental health facility shall submit an annual summary report 

of Defendant's condition during the time of the Court's jurisdiction. The Court further 

ORDERS that the attorney for the State shall ensure the following information is 

provided to the mental health facility: 

1) A copy of the warrant or indictment; 
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I 2) Infonnation pertaining to the alleged crime, including statements by the 

1 Defendant made to the police, investigative reports, and transcripts of 

I preliminary hearings, if any; 

i 
J 

3) Any available psychiatric, psychological, medical, or social records that are 

I considered relevant; and 

4) A copy of the Defendant's criminal record. 
1 

It is further ORDERED that the Sheriff or Regional Jail shall transport the Defendant 

forthwith from the mental health facility to the Regional Jail or other appropriate placement 

upon receipt of notification that Defendant's commitment period is tenninated or when the 

Sheriff or Regional Jail is notified by the mental health facility that a finding of competency has 

been issued. It is further 

ORDERED that the Clerk of the Court personally deliver a certified copy of this Order 

to Prosecuting Attorney Melvin C. Snyder, III; to Claire L. Niehaus, counsel for the Defendant; 

to the Preston County Sheriff's Department; and by facsimile transmission to William R. 

5 {opiCS
Sharpe, Jr. Hospital. 

ENTER this !L~y of December, 2015. 

Lawranc~i~l, Jr., JUDGE 


ENTERED this.T-t!Jday ofDecember, 2015. 
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ATRUtiCOPY: 


Attirisf; S/BETSY CASTLE 
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SHORT CASE NAME: 


CERTIFICATIONS 

STATE OF WEST VIRGINIA 

I hereby certify that I have performed a review ofthe case that is reasonable muter the circumstances and I have a 

good faith beliefthat an appeal is warranted. 

~/k

'Date 

I hereby certify that on or before the date below, copies of this notice of appeal and attachments were served on 
all parties to the case. and copies were provided to the clerk of the circuit com from which the appeal is taken and to each 
court reporter from whom a transcript is requested. 

. Date 
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