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STATEMENT OF THE CASE 

On January 9, 2015, Kentrell Goodman traveled to the State of West Virginia with his 

brother. Kevin Goodm.an, Jr., Antwyn D. Gibbs, Radee M. Hill and Rashod C. Wicker for the 

pmpose of invading the home with of Andrew Gunn and his family by force in Oak Hill, West 

Virginia. The group left from Newberry COlmty, South Carolina in the early morning hours of 

January 9th in a white Acura sedan. The victim in this matter was known to Kentrell Goodman to 

possess a considerable amount of U.S. currency. Furthermore, Andrew Gunn was known by 

KeD;1:rell Goodman to be a participant in the Fayette COllnty Community Corrections Program Day 

Report Center (DRC) at the time of the crime. Immediately prior to the .invasion, Kentrell 

Goodman contacted his brother, Cory Goodman, to verify 1he DRC's hours ofoperation and Mr. 

Gunn's continued p81ticipation in the program on the day in question. Kentrell Goodman lived 

with Mr. Gunn on the subject premises, 91 Robinson Street, Oak. Hill, Fayette County, before the 

criminal acts in question. 

The group parked in a wooded area near the crime scene in Oak Hill, Fayette County, West 

Virginia. Rashod C. Wicker~ the driver, stayed with the vehicle. Kentrell Goodman stayed in a 

wooded area between the vehicle and the residence. Gibbs, Hill and Kevin Goo~ Jr. disguised 

and armed themselves with two handguns and a shotgun. and approached the residence. The three 

men entered the residence brandishing weapons and ordered the occupants to the ground. Linda 

Knight, suffering fromhcart disease~ was threatened withdeath, her young granddaughter urinated 

her pants in fear. No shots were fired. 

The armed men seized a safe and threw it out ofa window ofthe residence. The petitioner, 

Kevin Goodman, carried the safe to the vehicle with. the assistance ofRadee M. HilL All of the 

participants returned from the house and left inthe vehlcle, -retumingto South Carolina. Inaddition 
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to the safe containing approximately Nine Thousand Dollars. ($9,000.00), the group took two pails 

ofJordan shoes and a Horton Crossbow. 

Responding to a tip from the petitioner"s mother, authorities searched the residence of 

Antwynn Gibbs in the Newberry, South Carolina area and discovered the safe in question shot 

open by way of a fireann. Additionally, the crossbow and Jordan shoes were recovered at the 

home shared by Kentrell8Jld Kevin Goodman Jr. in the same vicinity. 

Kentrell Goodman and Rashod Wicker confessed, to involvement in the crime 

contemporaneous with the seizure of the aforementioned evidence. These men additionally 

entered. pleas and agreed to cooperate and testify truthfully on behalf ofthe State in the case against 

Gibbs, Hill and Goodman, Jr. 

All five defendants were indicted by the May 2015 term ofthe Fayette County Grand Jury 

for the crimes' of conspiracy to commit a felonYt armed robbery and breaking and entering. 

Thereafter, on August 7, 2015 the parties argued a motion to sever tho trials of the various 

~en.dants arguing unfair prejudice should the matteI'S be tried together. The trial court denied the. 

motio~ and ordered the ma~er1ried together for the then three remaining defendants~ Hill, Gibbs, 

and Goodman., Jr., the other two defendants having entered guilty pleas, The Court saw no 

prejudicial impact to a joint trial and opted in favor of a unified trial on the basis of judicial 

economy. 

A three-day jury trial was conducted Oll September 25, 2015 wherein all three defendants 

testified, offered differing alibis and were subsequently convicted ofall c.hatges. 

On November 9, 2015, the petitioner was sentenced fo!' the conviction ofthe (elonyoffense 

of conspiracy to commit'a felony. as charged in Count One of Indictment No. 15-F-67, the 

petitioner was sentenced to the Wost Virginia State Penitentiary for an indeterminate period ofnot 
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less than one (1) year nor more than five (5) years; for the ~titioner's conviction of the felony 

offense of robbery in the first degree, as charged in Count Two of Indictmen1 No. 15-F-67. the 

petitioner was sentenced to the West Virginia State Penitentiary for a detenninate period offifty 

(50) years; and for the petitioner's conviction of the felony offense of entry of a dwelling, as 

charged in Count Three of Indictment No. 15~F-67, the petitioner was sentenced to the West 

Virginia State Penitentiary for not less than one (1) year nor more thanten (10) years, plus assessed 

all court costs. The petitioner's application far prabation was denied. 

SUMMARY OF THE ARGUMENT 

Petitioner's assignments of error are without merit and this Court should ~ the 

conviction far two reasons: (I) the trial court did not abuse itS discretion when it deniedpetitioner's 

motion for severance from his two co-defendants; and (2) the trial court properly exercised its 

discretion insentencing petitioner to aflfty year prisonterm. for his first degree robbery conviction. 

The trial court properly exercised its discretion in denying petitioner~s motion for 

severance from his co-defendants. First, the trial court found the evidence presented at trial was 

virtually the same for ail three co-defendants and that this evidence arose from the same criminal 

act. Thus, the evidence did not rise to the level ofunfair prejudice that substantially outweighed 

its probative value. Second, neither petitioner, nor his co-defendants presented conflicting defenses 

at trial. Therefore, petitioner's first assignment oferror is without merit. 

The trial court was also within its authority to impose a :fifty year prison sentence for 

petitioner's first degree robbery conviction. Petitioner's ·sentence does not violate the 

proportionality doctrine oftbe West Virginia Constitution because it fails both the subjective and 

objective proportionality tests. Under the subjective test, ,petitioner's sentence fails to shock the 
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conscience, as much greater sentences have been imposed in this state. Under the four~pl'Ong 

objective test, petitioner's fifty year sentence also meets the constitutional proportionality 

requirement First, the natllre of bis crime was heinous and violent. Second, the West Virginia 

Legislature has given trial courts broad discretion in sentencing people convicted of armed 

robbery. Third, several other states mandate prison sentences comparable to the sentence i11Jposed 

tmder West Virginia law. Finally, this Court has affirmed sentences for armed robbery muoh 

greater than petitioner's. Therefore, petitioner's prison sentence is proportional to the armed 

robbery for which he was convicted. 

ARGUMENT 

A. 	 The Trial Court properly exercised its discretion in de~ng petitioner's motion to 
sever his trial from his co~defendants because the evidence for aU three eo-defendants 
is inextricably intertwined, as it arose from the same robbery, and the eo-defendants 
did not present m.utually exclusive defenses at trial•. 

Petitioner first challenges the trial court's denial ofbis motion for severance from his co

defendants. Because the decision to grant or deny a motion for severance rests upon the discretion 

of the trial court, this Court must review the trial court's decision under an abuse of discretion 

standard. 8y1. Pt. 1, State 11. Rash, 226 W. Va. 35, 697 8.E.2d 71 (20l0) (analyzing a motion to 

sever offenses made pursuant to Rule 14(a) ofthe West Virginia Rules of Criminal Procedure). 

In a crimina1 prosecution, it is permissible to charge more than one defendant in the same 

indictment "if they are alleged to have participated in the same act or transaction or in the same 

series of acts or transactions constituting an offense or offenses." W. Va. R Crim. P. 8(b) (1996). 

All ofthe defendants are not required to be charged in each count in the indictment Id. 

In addition to joining defendants together in a single 1rial, a trial comt is permitted to sever 

joined defendants if a party shows prejudice as a result oftb.ejoinder. W. Va. R. Crim.. P. 14(b) 

(2006). Rule 14(b) states in pertinent part that <'[i]fthe joinder ofdefendants in an indictment, an 

8 




'. 

'. 

infonnatio~ or a consolidation for trial appears to prejudice a defendant or the State, the Court 

may sever the defendants' trials, or provide whatever other relief justice req~es·." Id 

Upon review, when considel1ng whether a trial court abused its discretion in denying a 

motion to sever defendants, this Court has previously looked to three factors; (1) whether evidence 

brought against co-defendants is "inextricably intertwined"; (2) whether that evidence "arose from 

the same act or transaction"; and (3) whether the co-defendants presented. conflicting defenses. 

State 11. Cross, 2013 W. Va. LEXIS 1251,2013 WL 5966968 (W. Va. Nov. 8, 2013)(mem.orandum 

decision); State v. Grantham, 2013 W. Va. LEXIS 1360, 2013 WL 6152080 CW. Va. Nov. 22, 

2013) (memorandum decision). 

This Court has recognized that Ru1e 14 of the WeSt Virginia Rules ofCriminal Procedure 

tracks Rule 14 of the Federal Rules ofCriminal Procedure. Rash, 226 W. Va. at 44, 697 S.E.2d at 

80 (quoting State v. Ludwick, 197 W. Va. 70,73,745 S.E.2d 70,73 (1996») (considering federal 

case law inreviewing amotion for sevemnce of offenses). Therefore, the Commay lookto federal 
I 

case law for review of a trial court'8 denial ofa motion for severance of co-defendants. See id. 

Rule 14 of the Federal Rules of Criminal procedure ·states in relevant part that "[i]f the 

joinder of ... defendants in an indictment ... appears to prejudice a defendant or the government, 

the court may ... sever the defendants' trials." F .R. Crim. P. 14(a) (2002). In its interpretation of 

federal Rule 1~. the United States Supreme Court has held that, in federal courts, joint trials are 

preferable :in order to facilitate judicial economy and efficiency. Zajiro v. Unites States, 506 U.S. 

5~4, 540, 113 S. Ct. 933, 122 L. Ed. 2d 317 (1993). The preference for joint trials trumps a 

defendant's motion for severance from co-defendants, provided that the defendant's right to a fair 

trial is not substantially prejudiced, Id. A defendant's motion for severance should not be granted 

merely because the defendant "ha[s] a better chance of acquittal in separate trials," Id Moreov~, 
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the Supreme Court expressed a preference for measures less drastic than severance, including 

limiting instructions. Id at 539. In Zajiro v. United States, four co-defendants' made various 

motions for severance made under the federal Rule 14 by reason ofmutually antagonistic defenses, 

all ofwbich were denied by the trial court 506 U.S. at 536. The Supreme Court affirmed the co

defendants' convictions for drug~related crimes and the trial court's denial of~e motions to sever 

the four co-defendants' trials, id at 537, rejecting the defendants' separate assertions ofinnocence 

were per se antagonistic and requiring a specific showing of prejudice, see id at 539,540. 

Here, the trial cqurt did not abuse its discretion in denying petitioner's motion for severance 

because it considered the factors this Court outlined in Cross and Grantham. As to whether the 

evidence against each co-de:fendant was inextricably intertwined, the trial court found that the 

evidence -was virtually the same for all co-defendants and that it arose from the same transaction. 

Moreover, the co-defen.dants did not present conflicting defenses at trial. During petitioner's 

motion for severance, he merely alluded to the possibili~ ofprejudice, rather than showing actual 

prejudice. 

In addition to the Cr08S factors, the trial court made several other pertinent considerations 

during the hearing for petitioner's motion for severance. First, the trial court noted that this Comt's 

previollB decisions seemed to show a preferenc~ for joint' trials, unless a party sufficiently 

demonstrates prejudice. Second, the trial court expressed concern. for resolving the three 

codefendants' cases in a speedy fashion, as well as the expense ofthree separate trials. Moreover, 

1he trial court believed evidentiary issues that may have arisen from the codefendants testifying . 

against each other could be alleviated by proper limiting instructions to the jury
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Because the trial court made proper considerations in its decision to deny petitioner's 

motion for severance, it did not abuseits discretion. Therefore, this Court should affirmpetitioner's 

conviction. 

B. 	 The evidence offered against petitioner at trial was neither irrelevant, nor 
substantially prej'udicial to petitioner. 

As primary grounds for the monon for severance, petitioner contends the physical evidence 

presented at trial was both prejudicial and irrelevant as it pertained to petitioner. This raises the 

overlapping issue of whether the trial court properly admitted evidence against petitioner. This 

Court reviews evidentiary rulings of a mal. court for abuse of discretion. Syi. Pt. 4, State Y. 

RodoussakJs, 204 W. Va. 58, 511 S.E.2d 469 (1998). 

Generally, relevant evidence is admissible, and .irrelevant evidence is inadmissible. W. Va. 

R Evid. 402 (2014). "Evidence is relevant if: (a) it has any tendency to make a fact more or less 

probable than it would be without the evidence; and (b) the [asserted] fact is of consequence in 

determining the action." W. Va R Bvid. 401 (2014). Relevant evidence may be inadmissible 

under the state or fedetal Constitutions, the West Virginia Rules of evidence, or other rules this 

Court adopts, or the trial court has the discretion to "exclude relevant evidence if itS probative 

value is substantially outweighed by a danger of ... unfair prejudice." W. Va. R. Evid. 402, 403 

(2014). These rules direct trial courts ''to admit relevant evidence, but to exclude evidence whose 

probative value is substantially outweighed by the danger of prejudice to the defendant." Sy1. Pt. . 

4, Gable v. Kroger, 186 W. Va 62,410 S.E.2d 701 (1991). 

If evidence is erroneously admitted at trial, this Court must determine whether such an 

error was harmless to the defendant Syl. Pt 10, State v. Mills, 219 W. Va. 28, 631 S.E.2d 586 

(2005) (per curiam). In a criminal proceeding, "[a]nyerror, defect, irregularity, or variance which 

~oes not affect substantial rights shall be disregarded." W. Va R. Crlm. P. 52(a) (1981). This 
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Court's analysis asks whether an error was harmless by detennining whether properly admitted 

evidence was sufficient to sustain a conviction and whether erroneously admitted. evidence 

prejudiced thejm:y at trial. Sy1. Pt. 10, Mills. 

Here, though petitioner questions the relevance of the physical evidence admitted at trial. 

petitioner acknowledges that two ofthe five codefendants offered testimonial evidence that tended 

to inculpate petitioner in the events that occurred surrounding the home invasion and robbery. As 

to the physical evidence, petitioner objected to a substantial portion of it on the grounds that such 

evidence was irrelevant and prejudicial. Petitioner fails to specify which of the physical evidence 

admitted at trial constitutes reversible error~ but rather makes a blanket statement that '!he physical 

evidence was irrelevant and prejudicial. Generally, these determinations fall within the discretion 

of the trial comt and should not be disturbed unless petitioner raises some specifically stated 

prejudicial impact on the jury. In this case, there is none. 

Moreover, assUIIlin& for the sake of argwnent, that the trial court abused its discretion in 

denying petitioner's motion for severance, 1he conviction should be affirmed because the error was 

hannless. If this Court detennines that any of the physical evidence was erroneously admitted 

against petitioner. direct testimony from Kentrell Goodman and Rashod Wicker, both of whom 

made plea agreements with the State, inculpated petitioner in the robbery. Additionally, 

petitioner's wallet was recovered from the horne where stolen property connected to the robbery 

was recovered.. namely the crossbow and shoes. which does provide a link to at least some of the 

physical evidence admitted at 1ria1. Therefore, there was sufficient evidence -to find petitioner 

guilty ofthe robbery ofthe Knights' home. Because the trial court did not abuse its discretion and 

because there was sufficient evidence to convict petitioner ofall cruirges, this Court should affirm 

petitioner's conviction. 
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C. 	 Petitioner's sentence was proportional to the crime he committed and did not violate 
his right to be free of cruel and unuwal punishment under the West Virginia 
Constitution because the sentence neither. shocks the conscience nol' does it fail this 
Court's objective test of proportionality. 

Petitioner next raises the issue of whether the fifty-year prison sentence for first degree 

robbery is proportional to the crime he committed. This Court must revi~w 1he sentencing order 

"under a deferential abuse of discretion stm:J.dard, unless the order violates statutory or 

constitutional commands." SyI. Pt. 1, State v. Lucas, 201 W. Va. 271,496 S.E.2d 221 (1997). 

In West Virginia, the statutory penalty for :first degree robbery is a minimum of ten years 

imprisonment. W. VA. CODE § 61-2-12 (2000). The West Virginia Constitution requires that 

penalties "be proportioned to the character and nature ofthe offence:' W. VA. CaNST. art. m. § 5, 

This Court uses two tes1s, as part of the same analysis, to determine proportionality of a given 

sentence. State 11. Adams, 211 W. Va. 231.234,565 S.E.2d 353,356 (2002) (quoting State v, 

Cooper. 172 W. Va. 266, 272. 304 S.E.2d SS1, 857 (l9S3». The first test is a subjective one and 

asks whether a sentence under review "shocks the conscience." Id, In order meet the standard of 

shocldng the conscience, the sentence must be unable to "pass a societal and judicial sense of 

justice." Id The analysis requires "consider[ing] all ofthe circ~ances surrounding the offense." 

Id. For example, :in State v. Adams, this Court focused primarily on the defendant's prior criminal 

hibiory in finding that a ninety-year sentence for aggravated robbery was appropriate. Id. 

Ifthe sentence does not shock "the conscience, then $e Court will continue the analysis of 

proportionality under an objective test, Id Under the second, objective test ofproportionality, the 

Court considers four factors: "the nature of the offense, the legislative purpose behind the 

punishment, a comparison ofthe punishment with what would be inflicted in other jurisdictions. 

and a comparison with other offenses within the same jurisdiction," Sy1. Pt. 5, Wanstreet v. 

Bordenldrcher, 166 W. Va, 523,276 S.E.2d 205 (1981). 
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Here, petitioner recognizes that this Court has previously affirmed sentences for first 

degree robbery much greater than petitioner's sentence. Brief ofP. at 20; see, e.g .• Adams, 211 W. 

Va. at 232, 565 S.E.2d at 354 (upholdlng a ninety-year sentence for aggravated robbery); State v. 

Booth, 224 W. Va. 307,312,316,685 S.E.2d 701, 706, 710 (2009) (per curiam.) (holding that an 

eighty-year sentence for :first degree robbery was proportional). Thus, petitioner does not raise 

any issue under the subjective test of proportionality, specifically that his sentence truly shocks 

anyone's conscience. Thus, this Court may apply the objective test of sentence proportionality. 

As to the nature of the offense, petitioner seems satisfied with. merely considering that 

"there were no reported physical injuries." Brief of P. at 20. However, this clinical consideration 

falls short ofpainting an accurate portrait of the truly heinous nature ofpetitioner's crime. When 

petitioner and his partners broke into the home of the Edward and Linda Knight, the elderly 

Knights and two of their young grandchildren were in the house. Linda Knight was helping her 

granddaughter get ready for school whe~ these armed men broke into her house. These men held 

Mrs. Knight and her two grandchildren at gunpoint, forcing them to get on their knees. Mrs. Knight 

began having chest pains as she attempted to shield the children. The little girl was so terrified that 

she wet herself. Petitioner destroyed the sanctity ofthe Knights home and threatened the lives of 

an elderly couple and two minor children, the psychological hmm of which is unfathomable. 

Though there were no physical injuries reported, the presence ofmUltiple firearms put this family 

in fear and danger for their lives. Petitioner cannot seriously contend that the nature ofthis home 

invasion was anYthing less than deplorable. 

The West Virginia Legislature recognizes that armed robberies puts victims at serious risk 

ofserious bodily injury or even death. Crawford v. Ballard, 2011 W. Va. LEXIS 481, 2011 WL 

8193068 CW. Va. Nov. 28 2011) (memorandum decision) (upholding two consecutive twenty
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eight year sentences for two comrts of first degree robbery where no physical injuries were 

reported). The Legislature believed the risk of injury as a result of armed robbery was sufficient 

to give trial courts "broad discretion in sentencing defendants convicted ofthe crime offirst degree 

robbery." Id 

Under the third prong of the test, the Court looks to the sentences imposed by other 

jurisdictions for similar crimes. A majority of states impose shorter prison sentences for their 

statu:toly equivalents of anned robbery. SeeJ e.g., MD. CODE ANN., CRrM. L. § 3-403 -(2005) 

(maximum sentence twenty years); S.C. CODE ANN. § 16-11-330(a) (1996) (maximum sentence 

thirty years); WISe. STAT. ANN. §§ 939.50, 943.32 (2016) (maximum sentence forty years). 

However, a significant minority of states require statutory prison sentences similar to Wes! 

Virginia's, namely Virginia, Massachusetts, and Oklahoma, all of which pennit trial courts to 

sentence defendants convicted ofarmed robbery to a prison term offive ye81'S to life. MAss. GEN. 

L.ANN. ch. 265, § 17 (1998); OKLA. STAT. ANN. tit 21, § 801 (1999); VA. CODBANN. § 18.2-58 

(1978). Moreover, nearly every state imposes a greater sentence for robberies that were committed 

with a dangerous or deadly weapon, including firearms. See, e.g.~ N.J. STAT. ANN. § 2C:15-1 

(1981) (distinguishing between robbery with and without use of a deadly weapon); MONT. CODE 

ANN. § 45-5-401 (1995) (section does not distinguish anned and unanned robbery), 

The final prong ofthe objective proportionality test compares the sentence to that ofother 

offenses· in the same jurisdiction. As mentioned above in this section, this Court has affirmed 

sentences for first degree robbery- greater than petitioners. Thus, petitioner's crime is not 

necessarily disproportionate because others have received similar or greater sentences. 

An analysis under aU four prongs ofthe objective test reveals thatpetitioner~s sentence was 

not constitutionally disproportionate to the crime ofwhich he was convicted. First, though none 
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of the victims reported physical inJuries, the nature of this crime was violent and.put the Knight 

family in fear for their lives. Second, the Legislatw.'e gives trial courts great discretion in 

sentencing in recognition ofthe inherently violent nature ofanned robberies. Third, other states 

contemplate sentences for armed robbel'Y at least as severe as the penalty imposed on petitioner. 

Finally. other defendants in this jurisdiction have recently received similar sentences. Therefore, 

this Court should affirm petitioner's fifty- year sentence for the crime offirst degree robbery. 

CONCLUSION 

The petitioner in this matter faced a flW:ly presented, complete criminal prosecution 

containing cooperating co-defendantS with. corroborating physical evidence directly linking the 

petitionerto the criminal charges. The petitioner has failed to meet the burden necessary to reverse 

the conviction Bforesaid and accordingly, the respondent requests this Court DENY the relief 

sought and AFFIRM the trial court's verdict. 

STATE OF WEST VIRGINIA 

By CoUIl8cl 

BRIAND. PARSONS (WVStateBarNo. 8105) 
ChiefAssistant Prosecuting Attorney 
108 East Maple Avenue 
Fayettevill~ ~ 25840 
304.574.4230 
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