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Assignments of Error 

I. The Trial Court erred in not granting the motion to sever the Petitioner's trial 

from his co-defendants, resulting in a great amount of irrelevant and prejudicial 

evidence being introduced at trial against him, that would not have been admissible 

had his motion been granted and he be tried alone. 

II. The sentence imposed in this matter shocks the conscience, and is violative of the 

Petitioner's rights pursuant to Article III, Section V of the West Virginia Constitution 

requiring proportionality, as well as prohibitions against cruel and unusual 

punishment. 
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Statement of the Case 

On January 9, 2015 officers of the Oak Hill Police Department responded to the 

residence of 91 Robinson Street, Oak Hill, Fayette County, West Virginia after receiving 

a call reporting a burglary in progress. Appendix 1, pp. 1-2. 

Upon arrival, Officers Pack and Young were met by one of the victims, Andrew 

Gunn, at the front door. Appendix I, pg. 2. The victim told the officers that four black 

male individuals had just fled from the residence after robbing the home. Id. After 

securing the scene, the officers received assistance from Cpl. Shannon Morris, a K-9 

officer with the Fayette County Sheriff's Department, who led the K-9 through a section 

of terrain the officers believed the suspects to have fled through. Id. 

After completing the K-9 search, four of the victims were taken to the Oak Hill 

Police Department to give recorded statements concerning the robbery. Id. 

The victims relayed to the officers that four black males entered the residence 

through the front door, two of the assailants being armed, one with a long gun and one 

with a pistol. Id. The two armed assailants ordered the residents to get on the ground 

while the assailants trained their weapons on them. Id. The two unarmed assailants 

then went to the back bedroom of the residence belonging to the victim Andrew Gunn. 

Id. 

Andrew Gunn reported to the officers that the two unarmed assailants took a 

safe containing approximately $9,000.00 in U.S. currency, a Horton Legacy Team Real 

Tree Crossbow, a pair of Jordan Columbia 11 shoes, and a pair of Jordan Infrared 6 

shoes. Id pp. 2-3. 
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During the course of the investigation, a short time after the incident was 

reported, Officer Young received information of possible suspects living in the 

Newberry, South Carolina area. Id at pg. 3. On January 14, 2015 Officers Young and 

Pack traveled to Newberry, SC and met with Deputies of the Newberry County 

Sheriff's Department who obtained search warrants for a residence in Newberry 

County, South Carolina. Appendix 1, pg. 3. 

Upon arrival at 124 Boyds Place, Little Mountain, South Carolina, officers 

discovered Rashod Wicker, Kentrell Goodman, and Lindsay Hess. Id. During a search 

of the property officers recovered a Horton Legacy Team Real Tree Crossbow, a pair of 

Jordan Columbia 11 shoes, and a pair of Jordan Infrared 6 shoes inside the residence. 

Id. In the back yard of the property the officers discovered a safe with damage to the 

door. Id. Given that all of these items matched the description of the items Andrew 

Gunn had reported were taken during the robbery, the three subjects were transported 

to the Newberry County Sheriff's Department for questioning. Id. 

Kentrell Goodman was advised of his Miranda Rights and agreed to give a 

recorded statement at the Newberry County Sheriff's Office. Id. Kentrell Goodman 

stated that he had told his brother, Kevin Goodman, Jr. (the Petitioner), about the 

residence of Andrew Gunn in Oak Hill, WV, and stated he told him it contained a safe 

with a large amount of United States Currency. Id. Kentrell then stated that in the 

early morning hours of Janurary 9, 2015, that he, Rashod Wicker, Kevin Goodman Jr., 

Antwyn Gibbs, and Radee Hill drove to Oak Hill, West Virginia in Lindsay Hess' car to 

an area behind Andrew Gunn's residence. Id. 
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Though Kentrell gave a slightly different version of the events to officers and at 

the trial in this matter, it was the testimony at trial that while Rashod Wicker stayed 

with the vehicle, Kentrell Goodman, Kevin Goodman, Jr., Radee Hill, and Antwyn 

Gibbs went through the woods to the residence at 91 Robinson Street, Oak Hill, West 

Virginia, made entry, and two of the men held the occupants at gunpoint while the 

other two men stole the safe and various items from the bedroom of Andrew Gunn. 

Appendix I, pg. 3, Appendix IV, pg. 269-272.1 

Kentrell then stated to the officers that Kevin Goodman, Jr. through the loot out 

of the bedroom window, jumped out of the window, picked up the safe, and the four 

assailants retreated through the woods back to their vehicle and fled to South Carolina. 

Appendix I, pg. 4. 

Upon arrival in South Carolina, the party went to the home of Antwyn Gibbs, 

opened the safe, and divided the contents of the safe amongst the five of them, which 

was approximately $9,000.00. Appendix I, pg. 4. 

On January 15, 2015 the Newberry County Sheriff's Department executed two 

arrest warrants for Radee Maurice Hill and Antwyn Dante Gibbs. Appendix I, pg. 17. 

During the arrest and execution of a search warrant on the person and home of Antwyn 

1 While Kentrell Goodman testified that he remained outside of the residence for the entirety of the incident, Linda 
Knight, Edward Knight, and Andrew Gunn testified that four individuals had actually entered the home. Further, 
there was conflicting testimony as to who was actually carrying a weapon out ofthe four assailants. For the 
purposes ofthis appeal, Counsel for the Petitioner has conferred with the Respondent's Counsel and both have 
come to the conclusion that for the purposes of this appeal it is not relevant as to whether Kentrell Goodman 
actually entered the home, or who was actually carrying a weapon. Given that providing this information to the 
Court would require the submission of transcripts encompassing over 600 pages of testimony, both Counsel for the 
Petitioner and Respondent's Counsel concur that this information is unnecessary for the Court to make a 
determination in this case based upon the Petitioner's Assignments of Error. Should the Court wish the record to 
be supplemented with this information, Petitioner's Counsel will gladly comply. 
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Gibbs (294 Providence AME Church Road, Little Mountain, SC), officers recovered pair 

of shoes consistent with prints found at 91 Robinson Street Oak Hill, WV, shot gun 

rounds, a silver in color semi-automatic pistol, and various spent shotgun shells. Id. 

On or about March 24, 2015 Kevin Goodman Jr. was arrested and taken into custody, 

and subsequently extradited to West Virginia. Id. 

On May 12, 2015 the Fayette County Grand Jury returned a true bill of 

indictment for Antwyn D. Gibbs, Kentrell Goodman, Kevin Goodman, Jr., Radee M. 

Hill, and Rashod C. Wicker (Fayette County Case Nos. 15-F-64, 65, 66, 67, and 68 

respectively) alleging that on or about the 9th day of January, 2015 the aforementioned 

individuals committed the offenses of Conspiracy to Commit a Felony, Robbery in the 

First Degree by the threat of deadly force by the presentment of a firearm, Entry of a 

Dwelling, and Grand Larceny. Appendix 1, pp. 7-8. 

On May 29, 2015 Kevin Goodman, Jr. was arraigned in the Circuit Court of 

Fayette County on Indictment No. 15-F-66, and his trial was set for August 18,2015 at 

9:00 AM. Appendix 1, pg. 9. 

On July 29, 2015 Co-Defendant Radee M. Hill filed, by his counsel, a Motion to 

Sever his trial from that of his co-defendants, and properly noticed the matter for a 

hearing on August 7, 2015. Appendix 1, pp. 26-28. At the hearing, all three co

defendants made motions (Goodman and Gibbs orally) to sever their trials from one 

another, and the Court held judgment on the matter until counsel for Goodman and 

Gibbs submitted briefs on the matter, and scheduled a hearing to resolve the issue on 

August 18, 2015. Appendix 1, pg. 32. The Court also found good cause to continue the 
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trial currently set on that date, based upon the motions of the State and the Defendant. 

Id. 

In the time intervening the two hearings, Defendant Goodman, by counsel, filed 

a Notice of Alibi (August 11,2015) and a Motion to Sever (August 14,2015). Appendix 

L pp. 18-25. 

The Trial Court, after conducting a hearing on the matter, denied all three 

defense motions to sever the trials in this matter, finding that "the Court must consider 

the cost of separate trials to tax payers and judicial economy; the defendant's positions 

are not inherently inconsistent, such that a joint trial would prevent any defendant from 

asserting a proper defense; multiple trials would place an undue burden on the 

cooperating witnesses in this matter; joint trials are permissible pursuant to West 

Virginia Rule of Criminal Procedure 14b unless prejudice to the defendants can be 

shown. In this matter there is no evidence before the Court that any prejudice would 

inure to the detriment of any defendant with a unitary trial." Appendix!, pp. 34-35. 

Further, the Court set the trial date for all three co-defendants for September 9,2015 at 

9:00 AM. Appendix I, pg. 35. 

After a three-day jury trial, a petit jury found all three co-defendants guilty of 

Conspiracy to Commit a Felony, Robbery in the First Degree, and Entry of a Dwelling.2 

Appendix!, pp. 42-44. Whereupon, the Court entered a Conviction Order based upon 

the verdict of the jury on September 28, 2015, ordered a pre-sentence investigation 

2 The Charge of Grand larceny, as charged against all of the co-defendants in the joint indictment, was dismissed 
upon motion of the State in the middle of the trial. 
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report to be prepared by the Probation Department, and scheduled the Petitioner's 

sentencing hearing on November 9, 2015. Appendix I, pp. 45-48. 

On November 9, 2015 the Trial Court held a sentencing hearing for the purposes 

of imposing sentence upon Kevin Goodman, Jr. in Indictment No. 15-F-66. Appendix 1, 

pg. 60. The Court imposed sentence as follows: for the conviction of Conspiracy to 

Commit a Felony 1 to 5 years in the West Virginia State Penitentiary, for the conviction 

of Robbery in the First Degree a determinate sentence of 50 years in the West Virginia 

State Penitentiary, and for the conviction of Entry of a Dwelling 1 to 10 years in the 

West Virginia State Penitentiary. Appendix 1, pg. 61. The Trial Court ordered the 

aforementioned sentences to be served consecutively. Id. 

The Court, in denying probation and imposing sentence, took into consideration 

the following: 

1. "The Defendant is twenty-three (23) years old. 

2. The Defendant is a high school graduate. 

3. The Defendant has been married and is divorced. 

4. The Defendant [has] two (2) illegitimate children. 

5. The Defendant is unemployed. 

6. The Defendant has denied responsibility for this crime. 

7. The Defendant testified in his trial and brought a girlfriend to alibi him. 

8. 	 The Defendant's criminal history consists of the following: 


03-10-2014- Following too closely; No Driver's License 


11-12-2012- Probation Violation 
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01-25-2012- Burglary 

9. 	 The Defendant's driver's license is revoked. 

10. 	 The Defendant does not support his children. 

11. 	 The Defendant's LS/CMI score of 38 places him in the very high risk level. 

12. 	 To place the Defendant on probation would unduly deprecate the 

seriousness of the offense. Appendix Lpg. 62 

The Defendant was remanded to the custody of the Division of Corrections to 

serve his sentences. Appendix Lpg. 62. 
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Summary of Argument 

The Petitioner's conviction should be overturned, and the case should be 

remanded to the Circuit Court for a new trial for the following reasons: 

1. The Defendant was improperly joined with his two co-defendants, Radee Hill 

and Antwyn Gibbs, at trial. The vast majority of the physical evidence in this case was 

relevant to Defendant Gibbs, and the introduction of that evidence in a joint trial was 

prejudicial to the Petitioner. 

The primary evidence against the Petitioner was the testimony of the two co

defendants that pled guilty prior to trial, Kentrell Goodman and Rashod Wicker. None 

of the physical evidence of the crime was ever found in the care, custody, or control of 

the Petitioner, none of his fingerprints or DNA were recovered from the physical 

evidence, and none of the stolen property was recovered from him. Authorities had no 

indication, based on the physical evidence presented at trial, that the Petitioner was in 

any way involved in the crime. 

The introduction of the weapons, shotgun shell waddings, loot of the crime, and 

cell phone records of Antwyn Gibbs was unduly prejudicial to the Petitioner's case. 

However, it was relevant to the case of Antwyn Gibbs, and therefore the Petitioner's 

motion to sever his trial from his co-defendants should have been granted. 

II. The Petitioner's sentence for Robbery in the First Degree, fifty (50) years, was 

disproportionate to the crime, shocks the conscience, and violates the Petitioner's State 

Constitutional rights to be sentenced in proportion with the crime for which he was 

found guilty. 
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None of the victims of this crime were physically harmed. Although firearms 

were used during the commission of the crime, no one was physically harmed due to 

the Petitioner's alleged conduct. 

It shocks the conscience that someone convicted of Second Degree Murder, a 

Murder with Malice, statutorily could not receive more than forty (40) years in the West 

Virginia State Penitentiary, but the Petitioner is subject to a sentence only limited by the 

imagination of the Circuit Court for a crime that involved no physical injuries. The 

Trial Court erred in not satisfying proportionality tests on the record in sentencing the 

Petitioner in this matter. 
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Rule 18(a) Statement and Rule 20 Request for Oral Argument 

In accordance with Rule 10(6) of the West Virginia Rules of Appellate Procedure, 

the Petitioner states that (1) he does not waive oral argument in this case, (2) this appeal 

is not frivolous, (3) the dispositive issues in this case have not been authoritatively 

decided, and (4) the decisional process would be aided by oral argument as certain 

matters in contention in this appeal are of first impression. 

The Petitioner requests Oral Arguments in this case pursuant to Rule 20 of the 

West Virginia Rules of Appellate Procedure. In support of the Petitioner's request, the 

Petitioner alleges that: 

1. This is a case of first impression as to what considerations should be made by 

the Trial Court in exercising discretion in granting or denying a motion for severance in 

accordance with Rule 14(b) of the West Virginia Rules of Criminal Procedure. There are 

no signed opinions that this attorney has found since the implementation of the current 

rule in 2006, and there are conflicting rulings at the Trial Court level as it pertains to 

Rule 14(b). 

2. This is a case of fundamental public importance pertaining to the increasing 

use of unitary trials for co-defendants under the same indictment, and the attendant 

constitutional and evidentiary concerns that are present when a great deal of evidence 

is relevant to one Defendant and not another. 

3. This case involves constitutional questions as to the Petitioner's State 

Constitutional protections of proportionality of sentence in relation to the criminal act. 
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Argument 

I. The Trial Court erred in not granting the motion to sever the Petitioner's trial 

from his co-defendants, resulting in a great amount of irrelevant and prejudicial 

evidence being introduced at trial against him, that would not have been admissible 

had his motion been granted and he be tried alone. 

The appropriate standard of review of a Circuit Court's denial of a pre-trial 

motion to sever is an abuse of discretion standard, as this Court has said before that 

"We have held that a trial court's ruling on a severance motion is considered under an 

abuse of discretion standard. SyI. Pt. 3, State v. Hatfield, 181 W.Va. 106, 380 S.E.2d 670 

(1989) (considering a motion for severance of offenses filed under W.Va. R. Crim. P. 

14(a)); SyI. Pt. I, State v. Rash, 226 W.Va. 35, 697 S.E.2d 71 (2010) (same)." 

In this instance, the joinder of the Petitioner with his co-defendants resulted in 

the admission into evidence of a substantial amount of irrelevant and prejudicial 

evidence that was linked to Defendant Gibbs and not the Petitioner. 

The rule at issue in this case provides that: 

"If the joinder of defendants in an indictment, an information, or a 

consolidation for trial appears to prejudice a defendant or the State, the 

Court may sever the defendants I trials, or provide whatever other relief that 

justice requires. If it appears that a defendant or the state is prejudiced by a 

joinder of defendants in a misdemeanor indictment or information, the 

court may order separate trials of the defendants. In ruling on a motion by 

a defendant for severance in a misdemeanor case, the court may order the 
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attorney for the state to deliver to the court for inspection in camera any 

statements or confessions made by the defendants or other relevant 

information which the state intends to introduce into evidence at the trial." 

W. Va. RCr.P., Rule 14(b), 2016. 

The Trial Court, in considering the Defendants' (all three) motions to sever 

their trials, held that a joint trial is "preferred unless [someJ extreme prejudice can 

be shown." Appendix IV, pg. 16. Further, the Court found that "the evidence 

against all three of these men is the same." Id. Next, the Court considered the cost 

to the taxpayers of providing three separate trials. Appendix IV, pg. 17. Finally, 

the Court considered the speedy trial rights of the last individual to get to go to 

trial. Id.3 

In dealing with the first consideration of the Trial Court, this Court has said that 

Petitioner must make an affirmative showing of prejudice in order to justify separate 

trials, as the preference is for one single trial since the 2006 amendment to Rule 14. 

State v. Cross, 2013 W. Va. LEXIS 1251, 2013 WL 5966968 (W. Va. Nov. 8, 

2013)(memorandum decision). 

In the instant case, an affirmative showing was made as to the applicability of the 

physical evidence to the Petitioner in relation to the other two co-defendants. Appendix 

3 The Court also considered an argument by counsel for Defendant Gibbs that all three of these defendants were 
African-American and from out of state, and given the African American population of Fayette County, WV 
amounted to 4.6% of the population as of the last census, it could possibly be prejudicial to put three African 
Americans on trial together in Fayette County. As circumstances would have it, there were actually three (3) 
African Americans on the jury at trial, with two being excused for cause (one due to a personal relationship and 
knowledge of one of the defendants and one of the victims, one due to her ex-husband being represented by 
counsel for Defendant Hill during her divorce from her ex-husband). 
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!Y, pg. 11, Appendix 1, pp. 20-22. The written motion for severance submitted by the 

Petitioner prior to trial, specifically in Paragraph 14, affirmatively states that the 

Defendant "is primarily accused of the aforementioned crimes by testimonial evidence 

of co-defendants in this matter, and there is a profound lack of physical evidence 

against him." Appendix 1, pg. 22. 

During the trial in this matter a multitude of exhibits were presented by the State 

that the Petitioner, by counsel, objected to at trial on the basis of relevancy (all State's 

Exhibits): 

1. Exhibit 18- Photo of Defendant Gibbs' backyard. Appendix IV, pg. 12 

2. Exhibits 19, 20, 21- Photos of Shotgun wadding, shotgun shell casings from 

Defendant Gibbs' backyard. Appendix IV, pp. 14-15. 

3. Exhibits 22, 23, 24, and 27- Photos of safe pieces, shotgun shells and wadding 

from Defendant Gibbs' backyard. Appendix IV, pg. 19. 

4. Exhibits 15 and 16- Photos of safe pieces in Defendant Gibbs' backyard. 

Appendix IV, pg. 20. 

5. Exhibits 17, 25, and 26- Photos of spent shotgun casings and wadding from 

Defendant Gibbs' backyard. Appendix IV, pg. 23. 

6. Exhibit 14-large piece of safe fragment found in Defendant Gibbs' backyard. 

Appendix IV, pg. 25. 

7. Exhibit 28- shotgun shell found in a mattress in Defendant Gibbs' home. 

Appendix IV, pg. 28. 
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8. Exhibits 52,53, and 54- Shotgun shells found in Defendant Gibbs' backyard. 

Appendix IV, pg. 32. 

9. Exhibit 5- pieces of safe found in Defendant Gibbs' backyard, also four of the 

seven fragments could not be matched to the safe. Appendix IV, pg. 34. 

10. Exhibit 44, shotgun shell from a bedroom in Defendant Gibbs' home. Appendix 

!Y, pg. 39. 

11. Exhibit 55- Shotgun wadding from Defendant Gibbs' backyard. Appendix IV, 

pg.56. 

12. Exhibit 38- Gun found in bedroom of Defendant Gibbs' home. Appendix IV, pg. 

64. 

13. Exhibits 39 and 40- bullets and magazine for the handgun found in a bedroom of 

Defendant Gibbs' home. Appendix IV, pg. 66. 

14. Exhibit 60- Cellphone of Defendant Gibbs. Appendix IV, pg. 71. 

15. Exhibits 6, 7, and 8- Boyds' Place photos. Photos of Safe and vehicle with West 

Virginia License Plate belonging to Lindsay Hess. Appendix IV, pg. 78. 

16. Exhibit 4- Safe found at Boyds' Place residence. Appendix IV, pg. 81. 

17. Exhibits 1 and 10- Crossbow and photo of crossbow found at Boyds' Place 

residence. Appendix IV, pg. 84. 

18. Exhibits 2, 3, and 9- Photographs of shoes located at Boyds' Place residence. 

Appendix IV, pg. 86. 
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19. Exhibits 11 and 46- Photograph of gun found at Boyds' place found in a crown 

royal bag, and the"derringer" style gun found at Boyds' place residence. Appendix IV, 

pg.91. 

20. Exhibits 47 and 51- Shotgun and Ruger .380 found a Boyds' place residence. 

Appendix IV, pg. 95. 

21. Exhibits 50, 56, and 58- .22 caliber Mossberg" AR style" rifle, cell phone of Rashod 

Wicker, and cell phone of Lindsey Hess found at Boyds' place residence. Appendix IV, 

pg.96. 

22. Exhibit 12- Photograph of Ruger .380 found at Boyds' place residence. Appendix 

IY, pp. 108-109. 

23. Exhibits 32, 33, 34, 36, and 37- Photographs of footprints found in the snow at 

Oak Hill, WV crime scene. Appendix IV, pp. 151-152. 

24. Exhibits 57, 61, and 62- Defendant Gibbs Cellphone and reports generated by 

Oak Hill Police, metadata from cellphone. Appendix IV, pg. 166. 

The basis of the Petitioner's objections were relevancy and prejudicial effect. 

Appendix IV, pg. 12. Rule 401 of the West Virginia Rules of Evidence states that 

"relevant evidence means evidence having any tendency to make the existence of any 

fact that is of consequence to the determination of the action more probable or less 

probable than it would be without the evidence." Rule 401 W. Va. Rules of Evidence. 

The introduction of all of the above referenced evidence only showed it to be more 

probable that Defendant Gibbs committed the underlying crimes, and not the 

Petitioner, as it was not found in the Petitioner's control nor did it have any indicia of 
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such. Appendix IV, pg. 51 (Officer testified that none of the evidence recovered from 

Defendant Gibbs was in the possession or control of the Petitioner and no fingerprints 

were recovered from the evidence.) 

If the Trial Court did consider the evidence relevant as to the Petitioner, its 

probative value was substantially outweighed by the danger of unfair prejudice and the 

needless presentation of cumulative evidence. Rule 403 W. Va. Rules of Evidence. 

Here, the probative value pertained to Defendant Gibbs, not the Petitioner, and the 

presentation of this cumulative evidence unfairly prejudiced the jury towards the 

Petitioner, as the bevy of evidence confused them as to what evidence pertained to 

which Defendant. 

II [W.V.R.E., Rule 403] and W.V.R.E., Rule 402 direct the trial judge to admit 

relevant evidence, but to exclude any evidence, the probative value of which is 

substantially outweighed by the danger of unfair prejudice to the defendant. Such 

decisions are left to the sound discretion of the trial judge." Gable v. Kroger Co., 186 W. 

Va. 62,410 S.E.2d 701, 1991 W. Va. LEXIS 197 (1991). /I A trial court's decision on the 

admissibility of evidence will not be disturbed absent an abuse of discretion." State v. 

Bass, 189 W. Va. 416, 432 S.E.2d 86, 1993 W. Va. LEXIS 80 (1993). 

Here, the Trial Court found the evidence to be admissible because it was relevant 

as to Defendant Gibbs, but it was clearly irrelevant as to the Petitioner. One could not 

argue that evidence of the crime found at one's home is irrelevant as it pertains to them, 

but it is hardly relevant as it pertains to someone that the State has presented no 

evidence, other than testimonial, that the person was at the location in question. 
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What is clear from the facts in this case was the State's case against Defendant 

Gibbs was substantially better than the State's case against the Petitioner due to the 

overwhelming availability of physical evidence relevant to Defendant Gibbs collected 

throughout the law enforcement investigation. The rightful presentation of this 

evidence against Defendant Gibbs was irrelevant to the Petitioner's case, and ultimately 

unfairly prejudicial to the Petitioner's case. Based thereon, the Petitioner's conviction 

must be overturned and the case remanded to the Trial Court to afford the Petitioner a 

new trial without being joined with his co-defendants. 

II. The sentence imposed in this matter shocks the conscience, and is violative of 

the Petitioner's rights pursuant to Article III, Section V of the West Virginia 

Constitution requiring proportionality, as well as prohibitions against cruel and 

unusual punishment. 

The appropriate standard of review in challenges to the Trial Courts sentencing 

of a Defendant is the deferential abuse of discretion standard. State v. Lucas, 201 W. Va. 

271, 496 S.E.2d 291 (1997). 

Here, the Petitioner does not deny that W. Va. Code §61-2-12 provides for the 

imposition of a determinate sentence that provides for a minimum determinate 

sentence of at least ten (10) years, but that the trial court failed to make findings in 

regards to proportionality of the sentence. 

W. Va. Code §61-2-12 "contemplates the imposition of a sentence for a definite 

number of years". State ex rei. Wright v. Boles, 150 W. Va. 381, 146 S.E.2d 524, 1966 W. Va. 

LEXIS 157 (W. Va. 1966). 
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liThe sentencing judge shall state on the record his reasons for selecting the 

particular sentence." State v. Cooper, 172 W. Va. 266, 304 S.E.2d 851, 1983 W. Va. LEXIS 

545 (W. Va. 1983). 

W. Va. Code §61-2-12 "vests broad discretion in the trial judge to impose a 

determinate sentence in the penitentiary of 10 years to life./I Carter v. BordenJcircher, 159 

W. Va. 717,226 S.E.2d 711, 1976 W. Va. LEXIS 191 (W. Va. 1976). Further, "[i]mposition 

of determinate sentences of 10 years or more is within the trial court's discretion. State 

ex reZ. Faircloth v. Catlett, 165 W. Va. 179,267 S.E.2d 736, 1980 W. Va. LEXIS 531 (W. Va. 

1980). 

The West Virginia Constitution, Article III, §5 states that "Excessive bail shall not 

be required, nor excessive fines imposed, nor cruel and unusual punishment inflicted. 

Penalties shall be proportioned to the character and degree of the offence. No person 

shall be transported out of, or forced to leave the State for any offence committed within 

the same; nor shall any person, in any criminal case, be compelled to be a witness 

against himself, or be twice put in jeopardy of life or liberty for the same offence. W. 

Va. Const. Art. III, § 5. 

In speaking of the proportionality principle the Court has said that "[t]his Court 

has recognized two tests for determining whether a sentence violates the 

proportionality principle. The first is subjective and asks whether the sentence for the 

particular crime shocks the conscience of the court and society. If a sentence is so 

offensive that it cannot pass a societal and judicial sense of justice, the inquiry need not 

proceed further. When it cannot be said that a sentence shocks the conscience, a 
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proportionality challenge is guided by the objective test. Under the objective test, 

consideration is given to the nature of the offense, the legislative purpose behind the 

punishment, a comparison of the punishment with what would be inflicted in other 

jurisdictions, and a comparison with other offenses within the same jurisdiction." 

Crawford v. Ballard, 2011 W. Va. LEXIS 481 (W. Va. Nov. 28, 2011)(memorandum 

decision). 

In considering the first test, this Court has long upheld sentences by lower courts 

as it pertains first degree robbery with a weapon that included 80 or even 90 year 

sentences. State v. Adams, 211 W. Va. 231, 565 S.E.2d 353, 2002 W. Va. LEXIS 7 (W. Va. 

2002). State v. Booth, 224 W. Va. 307, 685 S.E.2d 701,2009 W. Va. LEXIS 95 (W. Va. 

2009), cert. denied, 559 U.S. 1055, 130 S. Ct. 2365, 176 1. Ed. 2d 573, 2010 U.S. LEXIS 3094 

(U.S. 2010). Given the Court's prior rulings, the second test mentioned in Crtm~ford must 

be examined. 

The nature of the offense is an armed robbery in which there were no reported 

physical injuries. Appendix I, pp. 1-5. The legislative purpose behind the punishment 

is one of deterrence, as armed robberies tend to lend themselves to violence of the worst 

type. As the Court noted in CraIliord /I given the inherent potential for harm in an 

aggravated robbery, the legislature has granted trial courts broad discretion in 

sentencing defendants convicted of the crime of first degree robbery." Crawford 'V. 

Ballard, 2011 W. Va. LEXIS 481 (W. Va. Nov. 28, 2011)(memorandum decision). 
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Given the results of the first two prongs of the test and the Court's consistent 

decisions in challenges to armed robbery sentences, the third test, the comparison to 

other jurisdictions for the same offense, is somewhat enlightening. 

Taking for instance the State of South Carolina, where these defendants allegedly 

began plotting the crime, the maximum sentence these men could have received would 

have been a determinate sentence of ten (10) to thirty (30) years. S.c. Code §16-11

330(a). Further, looking at our sister states of Kentucky and Virginia, the maximum 

sentence for an armed robbery in Kentucky is ten (10) to twenty (20) years in prison. 

Ky. Rev. Stat. §§515.020, 532.020, 532.060. In Virginia, however, the potential sentence 

for an aggravated robbery is very similar to West Virginia; five (5) years to life. Va. 

Code §18.2-58. 

The last part of the test in Crawford contemplates the Court comparing the 

sentence to other offenses within the same jurisdiction. Possibly the most shocking is 

that the penalty for Second Degree Murder is a determinate sentence of ten (10) to forty 

(40) years in the West Virginia State Penitentiary. W. Va. Code §61-2-3. This was 

brought up before the Trial Court at sentencing, but the Trial Court made no findings in 

reference to this point being made. Appendix V, pp. 9, 13-21(showing the trial court 

never addressed proportionality). 

Given the Trial Court never embarked on making a record, as is contemplated in 

Crawford, regarding the proportionality of the sentence imposed, the Petitioner's case 

should be remanded to the trial court for re-sentencing at a minimum, in order for the 

Trial Court to make findings of fact in regards to the proportionality of the sentence 
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imposed upon him. The record is completely devoid of any reference to the tests 

contemplated in Crawford, and the Petitioner affirmatively raised Crawford issues in his 

counsel's sentencing arguments. 
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Conclusion 

Based upon the evidentiary issues attendant with this case, the Petitioner is 

entitled to a trial of his own without his co-defendants being tried with him. The result 

of the three-person trial was the presentation, and acceptance of evidence that was 

irrelevant to the Petitioner and unfairly prejudiced the jury against him. Based thereon, 

this case should be remanded to the Trial Court to give the Petitioner a new trial. 

Further, the sentencing in this matter was improper as the trial court made no 

findings in regards to the proportionality of the sentence imposed on the Petitioner, and 

given the length of the sentence being fifty (50) years, some findings need to be made to 

justify a sentence that is ten (10) years longer than the maximum possible sentence for 

Second Degree Murder. 
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