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I. NATURE OF THE PROCEEDING 


This proceeding is an appeal by the Petitioner (hereafter "claimant"), Thomas L. Cooper, 

from the October ~, 2015 order of the Workers' Compensation Board of Review. The Board of 

Review reversed and vacated the Administrative Law Judge's Order of March 19, 2015, which 

ordered that the claim be remanded to the self-insured employer in order to obtain another 

evaluation concerning the amount of whole body impairment caused by claimant's compensable 

conditions and then for the Permanent Total Disability Review Board (hereafter "PTD RDB") to 

make a determination concerning that issue and for a protestable decision be issued after the 

board's review on the peJIDanent total disability threshold issue. The Board of Review's order 

reinstated the claim administrator's May 21, 2014 ruling denying a permanent total disability 

award. 

II. STATEMENT OF THE FACTS 

The claimant completed an application for permanent total disability ("PTD',), which by 

Final Recommendation, entered April 14, 2014, the State of West Virginia Office of the 

Insurance Commissioner's PTDRB concluded that claimant had a 46% combined value ofwhole 

person impairment. As claimant did not suffer a medical impairment of at least 50%, The 

PIDRB found that claimant's application for PID benefits should be denied because claimant 

did not have a whole person medical impaitment of 50%. Accordingly, based on the PTDRB's 

Final Recommendations, by order dated May 21, 2014, the claim administrator denied claimant's 

application for a PID award. 

More specifically, upon convening on March 10,2014, to consider claimant's application 

for PID award, the PTDRB reviewed all of the evidence contained in claimant's records and 

made the following findings in support of its Final Recommendations to deny claimant PTD 

benefits: 
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"The PTDRB found that Dr. Marsha L. Bailey's independent 
medical evaluation of Claimant on February 28, 2013, was reliable, 
credible, and the most current and accurate assessment of 
claimant's whole body medical impairment from all of his 
orthopedic occupational injuries. Additionally, the PTDRB found 
that Dr. Ralph F. Smith, Jr:s, report, dated May 29, 2012, was the 
most current and accurate assessment of Claimant's psychiatric 
impairment. 
Accordingly, relying upon Dr. Bailey's and Dr. Smith's 
evaluations and based upon the AMA Guides to Evaluation of 
Permanent Impainnent, 4th Edition ("AMA Guides") and the West 
Virginia Workers' Compensation Impainnent Guideline for Rating 
Psychiatric Impainnent, the PTDRB found that claimant sustained 
a combined total value of 46% in whole person impainnent from 
all of the occupational injuries and/or diseases and, more 
specifically, as evaluated by the AMA Guides, are as follows: 32% 
right finger amputations, 10% psychiatric, 7% upper extremities, 
5% low back, and 0% neck." (W. Va. C.S.R. 85 § 20
12)(2006). [petitioner's Appendix Exhibits 2& 3] 

The PTDRB also acknowledged its review and consideration of claimant's counsel's 

letter, dated January 6, 2014, responding to the PTDRB's Initial Recommendations issued on 

December 9, 2013, and supplying additional medical infonnation and several decisions of the 

Supreme Court ofAppeals of West Virginia and noting that the 63% permanent partial disability 

("PPD") previously awarded to Claimant should not be recalculated. 

The PTDRB added 5% low-back impairment for Claimant's lumbar complaints, pursuant 

to the AMA Guides range of motion model and based on Dr. Bailey's February 28, 2013, report, 

noting that claimant did not receive a low-back rating in the December 9, 2013 Initial 

Recommendations. 

Regarding claimant's contention that the 63% PPD already awarded to him (including the 

43% PPD awarded for his orthopedic injuries as a result of his amputation of his fmgers and 

impairment to his hand and wrist, pursuant to the Supreme Court of Appeals' order dated 

December 5, 2012 should not be recalculated, the PTDRB correctly advised that, pursuant to 

W.Va. Code § 23-4-6(n)(I), unless a judicial entity issues a ruling on the PTDRB's 
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determination of whole body medical impairment, the PTDRB has the duty to review and 

reevaluate a claimant to determine eligibility for a PlD award. The PTDRB noted that the 

instant matter involved its determining claimant's PTD status, not PPD awards, which were the 

subject of the December 5, 2012, Supreme Court of Appeals order. [Respondent's Appendix 

Exhibit 3] 

Therefore, based on the foregoing, the PTDRB concluded that claimant had a 46% 

combined value whole person impairment and denied claimant's application for PTD, stating: 

"[P]ursuant to W. Va. Code § 23-4-6(n)(I) and 23-4-6-0)(5), the Board finds that the 

claimant does not suffer from a medical impairment of at least fifty percent (50%) on a whole 

body basis and has not sustained a thirty-five percent (35%) or greater statutory disability. 

Accordingly, the Board finds that the claimant has failed to meet the required level of whole 

body medical impairment for further consideration of an award of permanent total disability". 

[Respondent's Appendix Exhibit 1) 

Claimant timely protested the May 21,2014, claim administrator's Order denying PTD 

benefits. The issue before the Offices of Judges was whether the claim administrator's May 21, 

2014, Order correctly denied claimant's PTD request on the basis that claimant failed to meet the 

required level of whole body medical impairment for further consideration of a PTD award. An 

Administrative Law Judge issued a March 19,2015 decision remanding the claim to the self

insured employer directing its claim administrator to obtain another evaluation concerning the 

amount of whole body impairment and then to forward the claim back to the PTDRB for its 

reconsideration ofPTD. [petitioner's Appendix Exhibit 10]. The employer appealed the May 19, 

2015 decision to the Board of Review. The Board of Review determined that the Office of 

Judges' analysis and conclusions were affected by error of law. The Board of Review reversed 
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and vacated the March 19,2015 order and reinstated the claim administrator's order of May 21, 

2014, denying claimant PTD. [petitioner's Appendix Exhibit 9] 

DI. ISSUE 

WHETHER THE BOARD OF REVIEW WAS CLEARLY 

WRONG TO REVERSE AND VACATE THE 

ADMINISTRATIVE LAW JUDGE'S DECISION DATED 

MARCH 19, 2015 AND REINSTATED THE DENIAL FOR 

PTD. 

IV. ARGUMENT 

It is evident that the administrative law judge violated the statutory authority and 

committed an error of law by ignoring the final recommendation of the PTDRB and by 

remanding the claim to the self-insured employer to obtain another whole person impairment 

rating and then return the claim to the PTDRB to make another determination. In his May 19, 

2015 decision, the administrative law judge concluded that Dr. Bailey's February 28,2013 report 

contained flaws in the manner apportioned whole person impairment and application of Rule 20, 

(20 C.S.R. 85-§20- et.seg.)(2006). The Board of Review correctly identified the adjudicator's 

error and found that Dr. Bailey's whole person impairment rating was consistent with the 

methodology recognized and accepted by the Supreme .Court of Appeals in a number of 

Memorandum Decisions. See e.g. Reese v. West Virginia Division ofEnvironmental Protection, 

No. 12-0852 (April 23, 2013); Jeffrey v. Pinnacle Mining Co., No. 11-1426 (February 4, 2014); 

Blair v. Mason Mining, LLC, No. 11-0537 (February 4, 2014); Preece v. Health Management 

Associates of WV; Inc., No. 11-1749 (February 6, 2014); Boone v. SWVA, Inc., No. 12-0221 

(June 11, 2014); Varney v. Brody Mining, LLC, No. 11-1483 (June 11, 2014); Lowe's Home 

Centers, Inc. v. Ramsey, No. 12-0752 (June 11, 2014); Kimble v. UCB, No. 11-1685 (June 11, 

2014); Lewis v. Laurel Coal Corp., No. 12-0354 (June 11, 2014); McClure v. Bluestone Coal 
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Co., No. 13-0392 (June 27, 2014); Shreves v. Town of Rivesville, No. 11-1463 (October 3, 

2014); EQTCorp. v. Smith, No. 13-0808 (October 15,2014); Manley v. Patriot Coal Corp., No. 

13-0509 (October 15, 2014); Whitt v. Alcan Rolled Products-Ravenswood, LLC, No. 13-0643 

(October 20, 2014); Roberts v. Mary Roberts, No. 13-0867 (November 20, 2014); Young v. 

Heartland Employment Services, LLC, No. 13-1169 (December 3, 2014); Schultz v. Heartland 

Publications, No. 13-1025 (June 1, 2015); Martin v. Magnum Coal Co., No. 13-1026 (July 27, 

2015); and Thomasv. Pine Ridge Coal Co., LLC, No. 14-1194 (September 16,2015). 

While the PTDRB process is confusing, that independent body of three physicians and 

two vocational rehabilitation experts were incorporated within the Offices of Insurance 

Commissioner and receives its legal direction from the Office of insurance Commissioner's legal 

counsel. Neither the employer or claimant have access for hearing before the PTDRB, as they do 

in the OP Board and, only the claimant may protest the non-discretionary order the responsible 

party must enter after the PTDRB's final recommendation. It is evident that the administrative 

law judge did not agree with the PTDRB's reliance on medical evidence that was considered by 

the PIDRB. Hence, when the administrative law judge wants another outcome, he is able to 

order a remand of the claim to the responsible party and direct it to arrange another exam and 

theri return the claim to the PTDRB. The adjudicator concluded Dr. Bailey's February 28, 

2013report was flawed. That alleged flaw was not found by the PTDRB and its legal advisors. 

The adjudicator ignored the various claims from the supreme court in which the court affirmed 

the role of the PTDRB and directions that it should be recognized and given deference for its 

whole person medical determinations. The Supreme Court of Appeals has consistently affirmed 

PIDRB determinations even where the Office of Judges reverses the determination. This 

demonstrates that deference should be afforded to the PTDRB where the preponderance of 

evidence supports the PTDRB's finding as it clearly does in the instant claim. 
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The Board of Review was not clearly wrong by reversing and vacating the decision from 

the Office of Judges and reinstating the claim administrator's May 21, 2014 order. The Board of 

Review followed its statutory mandated standard for review and correctly found the analysis and 

conclusions of the Administrative Law Judge were affected by error oflaw. 

When reviewing a decision of the Board of Review, the Supreme Court of Appeals shall 

consider the record provided by the Board and give deference to the Board's findings, reasoning 

and conclusions, in accordance with subsections (c) and (d) ofthis section. W.Va. Code § 23-5

15 (b) 

" The Board of Review is mandated to reverse a fmal order only if the substantial rights of 

the Petitioner have been prejudiced because the Administrative Law Judge's findings are (1) in 

violation of statutory provisions; (2) in excess of the statutory authority or jurisdiction of the 

Administrative Law Judge; (3) made upon unlawful procedures; (4) affected by other error of 

law; (5) clearly wrong in view of the reliable, probative and substantial evidence on the whole 

record; or (6) arbitrary or capricious or characterized by abuse of discretion or clearly 

unwarranted exercise of discretion. W. Va. Code § 23-5-12(b)(2005). 

The Supreme Court of Appeals of West Virginia, West Virginia Workers' Compensation Board 

of Review ("BOR"), and the Office of Judges ("001") should consistently recognize that the 

PTDRB's function is to determine whether a claimant has met the WBMI statutory threshold for 

further consideration of a PTD award, pursuant to W.Va Code Section 23-4-6(n)(I). E.g., Noe 

'Y. W.Va. Office o/Ins. Comm'r, No. 11-0356,2012 WL 481507, at *2 (W. Va. Oct. 2, 2012) 

(mem. decision) (affirming the BOR's affirmation of the oors affirmation of the PTDRB's 

detennination that the claimant failed to meet WBMI threshold and noting that "the function of 
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the [PTDRB] is to determine whether a claimant has met the statutory threshold for further 

consideration of [PTD] award,,).1 

Further, consistent with the PIDRB's authority to make WBMI determinations based on 

its review of the record evidence, the Supreme Court of Appeals has upheld PTD denials based 

on the PTDRB's reliance on evaluations it finds most accurately assesses WBMI, although the 

claimant champions evaluations that are more favorable to him or her. E.g., Hendricks v. W. Va. 

Office of Ins. Comm'r, No. 11-1183,2013 WL 2257670, at *1 (W. Va May 22,2013) (mem. 

decision) (affirming PTD denial where the PTDRB found that evaluations of two physicians 

"were the most accurate assessments" of the claimant's WBMMI in concluding that the claimant 

suffered 29% WBMI and explaining that the claimant failed to show that the PTDRB was 

"clearly wrong" by not relying on another evaluation that found the claimant suffered from 51% 

WBMI); Adkins v. W. Va. Office ofIns. Comm'r, No. 11-0787,2013 WL 829035, at *2 (W. Va. 

Mar. 6,2013) (mem. decision) (affIrming PID denial based on PTDRB's determination that the 

claimant failed to meet WBMI threshold and agreeing that the opinion of the evaluator who 

found that the claimant met the threshold was entitled to less weight than the evaluators' 

opinions upon which the PTDRB relied for its determination because such were the most recent 

and persuasive assessments); Cline v. W. Va. Office of Ins. Comm'r, No. 11-0809, 2013 WL 

490714, at *1 (JI. Va. Feb. 8, 2013) (mem. decision) (affirming PTD denial and finding the 

preponderance of the evidence did not establish that the claimant suffered 50% WBMI and, 

despite the claimant's argument the PTDRB failed to rely upon the most reliable evaluator's 

findings, such evaluator consistently found 'that the claimant suffered from a significantly higher 

I "Memorandum decisions are decisions by the Court that are not signed, do not contain a Syllabus by the Court, and 
are not published." Syl. pt.4, State ofW. Va. v. McKinley, No. 13-0745 (W. Va. Sept. 29,2014). ''While 
memorandum decisions m,ay be cited as legal authority, and are legal precedent, their value as precedent is 
necessarily more limited; where a conflict exists between a published opinion and a memorandum decision, the 
published opinion controls." Id at Syi. pt. 5. 
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impairment than any other evaluators and was the only evaluator to find sensory loss); Noe, 

2012 WL 481507, at *2 (affirming PID denial based on PTDRB's determination that claimant 

failed to meet the WBMI threshold and finding that the PTDRB's determination was "not made 

in error" as the two evaluations upon which the PTDRB were persuasive). 

Furthermore, the Supreme Court of Appeals has consistently affirmed PTDRB 

determinations, even where the OOJ reverses the determination, demonstrating its recognition 

that deference should be afforded to the PTDRB where the preponderance of the evidence 

supports the PTDRB's findings. E.g., Hendricks, 2013 WL 2257670, at *1; Blankenship, 2013 

WL 6726513 at *1; Smith v. W. Va. Office·ofIns. Comm'r, No. 101170,2011 WL 8185561, at 

*1 (W. Va."Nov. 10,2011) (mem. decision). 

The Supreme Court of Appeals' acknowledgement that the PTDRB should be afforded 

deference in its WBMI determination mimics the deference afforded to the Occupational 

Pnewnoconiosis Board ("OP Board"), which is functionally similar to the PTDRB. Fenton Art 

Glass Co., v. W. Va. Office ofIns. Comm'r, 222 W. Va. 420, 664 S.E.2d 761 (2008) (holding that 

"great deference should be given to the OP Board not only on medical, but also on exposure 

issues, related to the disease known as occupational pneumoconiosis" and observing that the OP 

Board "is not only a board compromised of experts in the field of occupational pnewnoconiosis, 

but also that the OP Board's members are presumptively impartial). Id at 428, 769. The 

PTDRB is charged with determining all WBMI questions for determining PTD claims, 

functionally similar to the OP Board, which is c~ged with determining all questions relating to 

occupational pneumoconiosis cases. Compare W. Va. Code §23-4-6(n) and W. Va. Code §23-4

8a. Both the PTDR and OP Board should be subject to the same "clearly wrong" standard of 

review. Compare W. Va. Code §23-4-6G)(6) and W. Va Code §23-4-6a. Further, like the OP 

Board, consisting of impartial experts that are entitled to deference, the PTDRB is comprised of 
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three "qualified physicians with specialties and expertise qualifying them to evaluate medical 

impairment' and the two vocational rehabilitation specialists who are qualified to evaluate the 

ability of a claimant to perform gainful employment with or without training." Compare W. Va. 

Code §23-4-6G) andW. Va. Code §23-4-8a. In light of the "clearly wrong" standard of review 

and applicable statutory language as interpreted by the Supreme Court of Appeals and 

implemented through its continually and consistently affirming the PTDRB's determinations, the 

PTDRB is entitled to deference. 

Here, the Board of Review's decision reflects a correct and proper application of the law 

to the facts of the claim. The determination by the PTDRB that claimant failed to establish the 

requisite 50% whole body medical impairment applicable to this claim for PTD benefits is 

supported by credible, reliable and substantial evidence. The October 5, 2015 Board of Review 

Order should be affirmed 

V. CONCLUSION 

The Respondent respectfully requests that this Honorable Court REJECT the Petitioner's 

appeal and affirm the Board ofReview's order dated October 5, 2015. 

Respectfully submitted, 
AEP, Inc. 
By Counsel 

.1...-- or\~ 
~ c..~ ~"', ... 
Henry C. Bo\ren WV Bar ID # 416 
Pullin, Fowler, Flanagan, Brown & Poe, PLLC 
The JamesMark Building 
901 Quarrier Street 
Charleston, West Virginia 25301 
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