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STATE OF WEST VIRGINIA 
WORKERS' COMPENSATION BOARD OF REVIEW 

RECEIVED 

APPALACHIAN POWER COMPANY, 
Appellant 

Appeal No: 2050355 
v. 	 JCN: 2008049105 

001 06/20/2008 
THOMAS L. COOPER, 

Appellee 

ORDER 

The following case is an appeal by the employer from a final order of the 

Workers' Compensation Office of Judges dated March 19, 2015, which addressed the 

claims administrator's order dated May 21, 2014, denying a permanent total disabitity 

award. The Administrative Law Judge remanded the claim to the self-insured employer 

in order to obtain another evaluation concerning the amount of whole body impairment 

and then for the Reviewing Board to make a determination concerning that issue and for 

a protestable decision to be issued after the Reviewing Board's review on the 

permanent total disability threshold issue. 

The Workers' Compensation Board of Review has completed a thorough 

review of the record, briefs, and arguments. As required, the Workers' Compensation 

Board of Review has evaluated the decision of the Office of Judges in light of the 

standard of review contained in West Virginia Code § 23-5-12, as well as the applicable 

statutory language as interpreted by the West Virginia Supreme Court of Appeals. 

Upon our review of this case, we have determined to reverse the decision of the Office 

of Judges, as the substantial rights of the employer have been prejudiced. 



THOMAS L. COOPER Appeal No. 2050355 

FINDINGS OF FACT: 

The Board adopts the final order's Findings of Fact with the following 

modification: In Finding of Fact No.2, "April 21, 1996" is modified to "April 21, 1976." 

DISCUSSION: 

The Board finds the final order's analysis and conclusions were affected 

by error of law. On April 14, 2014, the Permanent Total Disability Review Board 

(PTDRB) issued it Final Recommendations. The PTDRB found the February 28, 2013 

report of Dr. Marsha Bailey to be reliable and credible. However, the PTDRB included 

5% for lumbar impairment, which was Dr. Bailey's rating prior to applying Rule 20. After 

applying Rule 20, Dr. Bailey found 0% lumbar impairment. The PTDRB stated that 5% 

lumbar impairment should be included because the PTDRB "evaluates whole person 

impairment based on the range of motion model, 4th Edition of the Guides, without the 

spinal adjustments of Rule 20." PTDRB's Final Recommendations, April 14, 2014. The 

Administrative Law Judge concluded that Dr. Bailey's report is flawed because she 

applied Rule 20 to the lumbar and cervical impairment. Therefore, the Administrative 

Law Judge remanded the claim for a new evaluation. 

The Board notes that the Supreme Court of Appeals has addressed this 

issue in the case of Bowles v. The New West Virginia Mining Company, No. 14-1066 

ryv. Va. Supreme Court, July 9, 2015) (memorandum decision) (August 11, 2015 

Mandate). The Court stated as follows: "The Office of Judges and the Permanent Total 

Disability Review Board calculated Mr. Bowles's whole person impairment without 
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adjusting his lumbar and cervical impairment to fit within West Virginia Code of State 

Rules §§ 85-20-C and 85-20-E even though this adjustment is required under West 

Virginia Code of State Rules § 85-20-64.1 (2006)." Based upon the Court's ruling in the 

Bowles case, the Board concludes that Dr. Bailey's application of Rule 20 was proper. 

The PTDRB found 46% whole person impairment (Combined Value). If 

the 5% for the low back is not included, then the whole person impairment is 43% 

(Combined Value). Therefore, the claimant has not met the statutory threshold of 50% 

whole . person impairment. After considering the evidence based upon the 

preponderance of the evidence standard, the Board concludes that the claimant's 

request for a permanent total disability award must be denied. 

CONCLUSIONS OF LAW: 

Accordingly, it is hereby ORDERED as follows: 

1. 	 The final order of the Workers' Compensation Office of 

Judges dated March 19, 2015, is REVERSED and 

VACATED. 

2. 	 The claims administrator's order of May 21,2014, which 

denied a permanent total disability award, is 

REINSTATED. 

From any final decision of the Board, including any order of remand, an 

application for review may be prosecuted by any party to the Supreme Court of Appeals 

within thirty days from the date of this order. The appeal shall be filed with Rory L. 
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Perry, II, Clerk of the West Virginia Supreme Court of Appeals, 1900 Kanawha 

Boulevard, East, Charleston, West Virginia 25305. 

DATED: October 5, 2015 

(! ~ - k ~t -. 
~ rluc - (JftUc:k , 

"Rita Hedrick-Hetmrck, Chairperson 

cc; 	 APPALACHIAN POWER COMPANY 
HENRY C. BOWEN 
YORK RISK SERVICES 
THOMAS L. COOPER 
PATRICK K. MARONEY 
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STATE OF WEST VIRGINIA 

WORKERS' COMPENSATION OFFICE OF JUDGES 


MWWp PlLC 
IN THE MA TIER OF: 

JCN: 2008049105 MAR 23 20!5 
Thomas Cooper, 

CLAIMANT 001: 06/20/2008 REceIVED 

and 

Appalachian Power Company, 
EMPLOYER 

. DECISION OF ADMINISTRATIVE LAW JUDGE 

PARTIES: 

Claimant, Thomas Cooper, by counsel, Thomas Maroney 
Employer, Appalachian Power Company, by counsel, Henry Bowen 

ISSUE: 

The claimant protested the self-insured employer's Order of May 21, 2014 denying 
an award for permanent total disability benefits, noting the claimant had not met the 
statutory threshold of 50% whole body impairment due to compensable conditions. 

DECISION: 

It is hereby ORDERED that the Claim Is REMANDED to the self-insured employer in 
order to obtain another evaluation concerning the amount of whole body impairment 
caused by the claimant's compensable conditions and then for the Reviewing Board to 
make a determination concerning that issue and for a protestable decision be issued after 
the board's review on the permanent total disability threshold issue. 

RECORD CONSIDERED: 

See record considered attached. 

FINDINGS OF FACT: 

1. The self-insured employer's Order of May 21, 2014, denied an award of 
permanent total disability benefits. The Order noted that the Permanent Total Disability 
Review Board did not find that that the claimant had met the 50% whole body impairment 
threshold. The claimant protested this Order. 



Thomas Cooper JCN: 2008049105 

2. The Workmen's Compensation Fund application for compensation was 
completed by the claimant on Aprll 22, 1976 in Claim Number 760065621. The claimant 
reported that on April 21, 1996 while working for Appalachian Power Company, he was 
opening the boiler door and pulled a back muscle; experiencing severe pain in the lower 
part of h is back. 

3. The claimant filed another Workmen's Compensation Fund application that was 
completed on April 26, 1976. The claimant reported that on April 21, 1976, while working 
for Appalachian Power Company, he was opening the boiler door using a closed-end 
wrench and expeJienced a strain in the lower left section of his back. 

4. A Report of Occupational Injury or Disease was completed by the claimant on 
September 3, 1985 in Claim Number 860008966. The claimant noted on September 3, 
1995 while working for Appalachian Power Company he attempted to open a window, and 
it fell out and hit him on the head. The claimant sought treatment that day at Doctor's 
Urgent Care and the diagnosis was muscle sprain rhomboid. 

5. In an April 14, 2000 medical report Dr. Mukkamala noted he examined the 
claimant for numerous Workers' Compensation Claims. The claimant injured his right 
elbow which was covered under Claim Number 990065388. The claimant states he 
continues to have pain and stiffness In his neck, pain in the low back and the right elbow. 
Dr. Mukkamala diagnosed the claimant with a cervical sprain, lumbar sprain and several 
other minor injuries. He found the claimant had reached his maximum degree of medical 
improvement from his numerous compensable injuries. In Claim Numbers 77~30474, 78~ 
32034,78-45478,80-21040,81-8681 and 88-36923, Dr. Mukkamala noted that these were 
minor injuries which fully resolved and for which the claimant was not entitled to any whole 
person impairment. In Claim Number 76-65621, which involved an injury to the low back, 
he recommended 6% whole person impairment for loss of motion and in Claim Number 86
8966 he recommended 3% whole person impairment due to the cervical spine as a result 
of loss of motion' 

6. By self-insured employer's Order of September 15, 2000, the claimant was 
granted a 3% permanent partial disability award in Claim Number 86008966. 

7. By self-Insured employer's Order of September 15, 2000, the claimant was 
granted a 6% permanent partial disability award in Claim Number 760065621. 

8. In a November 2, 2000 medical evaluation report, Dr. Mukkamala noted he 
examined the claimant for the work-related injury of January 10, 2000 in Claim Number 
2000042874. The claimant stated that his right sh9ulder continues to hurt and he has 
some tenderness over the right forearm. The claimant's current diagnosis is sprain of the 
right shoulder with tendonitis, soft tissue injury to the right forearm and the claimant had a 
small laceration which healed and a small laceration of the right leg which also healed. Dr. 
Mukkamala found the claimant had not reached his maximum degree of medical 
improvement for the compensable injury. Dr. Mukkamala noted the claimant had 3 minor 
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Injuries, one involving the right shoulder, the second to the right forearm and the third to the 
right leg. The claimant recovered completely with reference to the injuries over the right 
forearm and right leg. However, the claimant has tendonitis in the right shoulder and he will 
benefit from physical therapy and/or injection. The rating of impairment should be deferred 
for about 3 to 6 months. 

9. In an August 20, 2001 evaluation report, Dr. Mukkamala noted the claimant was 
seen once again in Claim Number 2000042874. He notes the claimant's diagnosis is 
sprain of right shoulder, and a soft tissue injury of the right forearm and a small laceration 
which healed, and a small laceration of the right leg which healed. The claimant is 
currently working. Dr. Mukkamala recommended 1 % whole person impairment resulting 
from the compensable injury of January 10, 2000. 

10. By self-insured employer's Order of September 18, 2001 the claimant was 
granted a 1 % permanent partial disability award, based on a report from Dr. Mukkamala 
dated August 20,2001. 

11. In the Employee's and Physician's Re'port of Injury, dated June 20, 2008 the 
claimant reported that on June 20, 2008 a tripper ran over his right hand while at work. The 
Physician's portion noted the claimant's right hand was run over by a tra.in. 

12. By self-insured employer's Order of July 1, 2008 the subject claim was held 
compensable and the covered condition was traumatic amputation of fingers. 

13. In a report dated February 5, 2009, Dr, Mukkamala noted the claimant had 
partial amputation of all of his fingers on the right hand due to an injury at work on June 20, 
2008. The claimant fractured his right wrist in 1972 and stated that he had some resulting 
loss of motion in the right wrist. Dr. Mukkamala's exam revealed loss of motion in the right 
wrist and right thumb. The claimant had amputation of the index finger at the proximal 
phalanx. The little finger at the distal phalanx. There was very little, if any, active motion in 
the remaining parts of the fingers. He had complex scaring along the distal palmar creases 
of the right hand. The claimant was left-hand dominant. The claimant had a surgical scar 
over the dorsal aspect of the right wrist from the 1972 injury. He found the claimant had 
reached his maximum degree of medical improvement. He notes that the fingers on the 
right hand have no motion, so they would be rated as jf they were completely amputated. 
In accordance with W. Va. Code §23-4-6, the claimant would have a 32% permanent partial 
disability due to the amputations. Dr. Mukkamala recommended 5% upper extremity 
Impairment due to the loss of motion in the right thumb and 16% upper extremity 
impairment for the loss of motion in the right wrist, but he ascribed half of that impairment to 
the 1972 injury and therefore ascribed a total of 13% upper extremity Impairment due to the 
loss of motion for the wrist and thumb in the subject claim which equaled an 8% whole 
person impairment. When using the Combined Values Tables of the Guides, the claimant 
would have a 37% whole person impairment due to the subject compensable injury. 
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14. By self-insured employer's Order of March 18, 2009, the Claim was closed for 
temporary total disability benefits as it appears there was Insufficient medical evidence to 
pay additional temporary total disability benefits. 

15. In a report dated September 30, 2009, Dr. Guberman notes the injury and 
treatment. He also noted the claimant fractured his right wrist In 1972 but had no residual 
symptoms from that injury until the current injury. His exam revealed loss of motion in the 
right wrist and thumb. Dr. Guberman notes the amputations. The claimant has no grip 
strength in his right hand. By statute, he found the claimant had a 32% permanent partial 
disability due to the amputations. He recommended 5% upper extremity impairment for 
loss of motion in the right thumb and 22% upper extremity impairment for loss of motion in 
the right wrist. The claimant was evaluated by Dr. Beard on August 31, 2000 for an eye 
injury and at that time, Dr. Beard found that extension and flexion of the right wrist was 
normal upon examination. Dr. Guberman therefore found that all loss of motion in the right 
wrist was attributable to the subject compensable injury. He recommended a total of 15% 
whole person impairment due to the thumb and wrist in the subject injury and when 
combining the 32% whole person impairment using the Combined Values Table, the 
claimant had a total of 43% whole person impairment due to the compensable inquiry, 
which is an additional 6% impairment above that previously granted. 

16. In a report dated July 6, 2010 Dr. Bachwitt notes the 1972 injury to the claimant 
which caused an injury to the right wrist and 3 cervical vertebrae fractures, for which the 
claimant received a 2% or a 3% award. He notes the claimant's injury and treatment. His 
exam revealed no grip strength in the right hand. He found loss of motion In the right 
thumb and wrist. He notes the amputation of the fingers of the right hand and loss of 
motion in the remaining stumps. He believes by statute the claimant's entitled to 32% 
whole person Impairment due to the amputations. He found 19% upper extremity 
impairment for loss of motion of the right wrist but ascribed 9% impairment to the 1972 
injury and therefore attributed 10% upper extremity Impairment to the subject compensable 
Injury. He conceded he was not aware that the claimant actually had loss of motion in the 
right wrist prior to subject compensable injury. He recommended 5% upper extremity 
impairment for loss of motion in the right thumb. He found that 9% whole person 
impairment was attributed to the loss of motion in the right wrist and thumb as a result of 
the subject injury. When this was combined with the 32% whole person impairment for the 
amputations, he noted he was recommending a total of 38% whole person impairment for 
all of the subject compensable injuries in the Cfaim. 

17. By August 25, 2010 Decision of the Administrative Law Judge the self-insured 
employer's Order of March 18, 2009, which granted a 37% permanent partial disability 
award, was reversed and the claimant was granted a 43% permanent partial disability 
award, which is an additional 6% permanent partial disability over that previously granted. 

18. In a report dated May 29, 2012, Dr. Ralph Smith, a psychiatrist, noted the Injury 
and noted that the claimant was receiving psychological counseling. Dr. Smith diagnosed 
post-traumatic stress disorder which was directly attributable to the compensable injury. 
He noted the condition started shortly after the injury and was consistent with the type of 
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injury experienced by the claimant. The claimant has reached his maximum degree of 
medical improvement from the psychiatric component. The psychiatric issues alone would 
not prevent the claimant from working. It was noted that he was receiving Social Security 
disability benefits. The claimant's impairment fluctuates depending on his various physical 
conditions unrelated to the compensable injury. He found the claimant's overall psychiatric 
impairment was 14% but he opined that 4% was related to other noncompensable 
conditions notIng that the claimant therefore had a 10% whole person psychiatric 
impairment related to the compensable injury. 

19. By self-insured employer's Order of June 12, 2012, the claimant was granted a 
10% permanent partIal disability award based upon the May 29, 2012 report of Dr. Smith. 

20. On January 10, 2013 the Workers' Compensation Board of Review ordered the 
Office of Judges Decision dated August 25, 2010, which granted a 43% permanent partial 
disability to be reinstated, pursuant to the Supreme Court's Memorandum Decision dated 
December 5, 2012 and mandate dated January 7. 2013. 

21. In a report of Dr. Marsha Bailey, dated February 28, 2013, she notes that the 
most significant complaint of the claimant is right-hand pain in the volar surface of the right 
hand where his skin and soft tissues were denuded. He also had occasional neck, back 
and right shoulder pain. She noted the claimant did not identify any preCipitating factors in 
regard to his neck, back and right shoulder pain. Dr. Bailey noted prior Workers' 
Compensation Claims. She noted the claimant had been granted 6% permanent partial 
disability in Claim Number 760065621 due to a low back injury. She also noted that in 
'Claim Number 860008966 the claimant was struck in the head by a window and was 
diagnosed with acute neck sprain and cervical radiculitis on the left. The claimant had an 
old compression fracture at C5-6. She noted that Dr. Mukkamala recommended a 3% 
whole person Impairment for this injury and the claimant was granted a 3% permanent 
partial disability award. She also notes in Claim Number 2000042874 the claimant was 
granted 1 % permanent partial disability award for his right shoulder injury. Dr. Bailey noted 
the subject compensable Injury and noted the recommendations from Dr. Mukkamala and 
Dr. Smith. Dr. Bailey noted range of motion studies for the right thumb, right wrist and right 
shoulder, as well as for the cervical and lumbar spine. She found 4% whole person 
impairment for the cervical spine and 5% whole person impairment for the lumbar spine 
from Table 75 but does not make any rating impairment for loss of motion. noting that the 
range of motion was pain-restricted. For the cervical spine, she placed the claimant in 
Category I of Table 85-20-E for Ru[e 20 purposes for which she found the claimant had no 
whole person impairment because the cervical spine impairment was solely due to 
preexisting conditions including the 1972 cervical fracture as well as the aging process and 
unrelated to the compensable strain. She placed the claimant in Category I of Table 85-20-
C under Rule 20 for the lumbar spine for which she noted the claimant would be entitled to 
no whole person impairment for the lumbar spine. She found the lumbar impairment was 
not due to the compensable lumbar sprain. For the right shoulder, she found a total of 5% 
upper extremity Impairment for loss of motion. Dr. Bailey subtracted loss of motion in the 
uninjured lett shoulder for a total of 3% upper extremity Impairment in the right shoulder of 
which she ascribed 2% upper extremity impairment to the compensable injury and 1 % 
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upper extremity impairment to the noncompensable causes. She found 15% upper 
extremity impairment in the claimant's right wrist from which she subtracted 7% whole 
person impaIrment due to loss of motion and injury to the left wrist and found a total of 7% 
upper extremity impairment in the right wrist. She recommended 32% whole person 
impairment for the amputations of the 4 fingers. She found the claimant had a total of 7% 
upper extremity impairment for loss of motion in the right thumb, right wrist and right 
shoulder. She notes this equals 43% whole person impairment for the subject 
compensable injury after using the Combined Values Table. She notes that this includes 
10% permanent partial disability for psychiatric impairment. She noted the claimant was a 
morbidly obese gentleman with multiple medical problems. 

22. By Claim Administrator's Order of July 12, 2013, the request from Dr. Blair 
dated July 8, 2013 for an additional 12 psychotherapy sessions, every 2 weeks for 6 
months, beginning July 9, 2013 was approved. 

23. In the December 9, 2013 initial recommendation of the Permanent Total 
Disability Review Board, it found the claimant had sustained a total of 43% whole person 
impairment from all of his occupational Injuries. Accordingly, the Board found that the 
claimant did not suffer medical Impairment of at least 50% on a Whole body basis and had 
not sustained a 35% or greater statutory disability and therefore recommended that the 
claimant's application for permanent totai disability should be denied. 

24. In the final recommendations of the Permanent Total Disability Review Board 
dated December 9, 2013 they noted that the claimanes counsel had sent the Board prior 
awards which have been granted to the claimant and requested those awards be accepted 
as his whole person impairment. The Board noted that statutorily they had the duty to 
reevaluate the claimant to determine if he had a 50% or more whole person impairment. 
They did accept that the claimant should have been found to have a 5% whole person 
impairment for the low back noting that Dr. Bailey improperly applied Rule 20 to determine 
low back impairment. They still found that Dr. Bailey's report was the most current and 
accurate concerning the claimant's whole body medical impairment for all of his orthopedic 
injuries. They noted that they now found that the claimant had a total of 46% whole person 
impairment as a result of a 32% impairment to the right finger amputations, 10% 
impairment for the psychiatrio problems, 7% impairment due to upper extremity problems 
and 5% impairment due to low back problems. They noted there was no impairment for the 
neck. The Board therefore noted that the claimant had not met the 50% threshold for 
whole body impairment and reoommended that the claimant's application for permanent 
total disability should be denIed. 

25. In a deposition on September 24, 2014, the claimant stated the he had filed a 
back injury claim in April 1976 and was granted a 6% disability award by Dr. Mukkamala. 
He stated that, he continued to have lower back pains. He noted that he Injured his neck 
on September 3, 1995 and as of today he continues to have problems turning his head at 
times. The claimant stated he also had an injury to his right leg, right shoulder and right 
forearm while working on the barges. He said that his arm still hurts every now and then 
and his Jeg throbs. He takes over-the-counter pain medication. He stated that he was in a 
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non-work-related motor vehicle accident and injured his wrist, neck and back in 1972 from 
which he stated he fully recovered. In 2008, he stated he. had his ffngers amputated. He 
noted he worked 38 years for his employer until the amputations of his fingers on his right 
hand. He notes his dally activities are extremely limited due to the amputations. He notes 
he is constantly in pain due to the problems with his right hand. He Is left-hand dominant. 
He notes he has suffered emotional problems and has been depressed, disgusted and 
angry due to the compensable injury. He notes his doctors have recommended that he get 
out of the house and do something but notes it's harder to get out due to the issues he's 
now addressing. He had not returned to work since the injury and is currently receiving 
Social Security disability. He is no longer being treated for depression now as 
compensation cut off his visits. He believes the last time he was seen for these problems 
was in November 2013. 

DISCUSSION: 

W. Va. Code §23-4-6(n)(1) provides that for a claimant to be eligible for permanent 
total disability consideration, he or she must have been awarded the sum of 50% 
permanent partial disability awards or 35% in statutory awards. Once the threshold has 
been met the Administrator's Permanent Total Disability Reviewing Board must determine 
the Workers' Compensation whole body medical impairment. This Is done In accordance 
with the provisions of the American Medical Association's Guides to the Evaluation of 
Permanent Impairment, Fourth Edition. The claimant must also have a combined total of 
50% whole body medical impairment or 35% statutory awards. If this second threshold is 
met than the claimant is entitled to a determination on the permanent total disability award 
issue. 

W. Va. Code §23-4-1g provides that, for all awards made on and after July 1, 2003, 
the resolution of any issue shall be based upon a weighing of all evidence pertaining to the 
issue and a finding that a preponderance of the evidence supports the chosen manner of 
resolution. The process of weighing evidence shall include, but not be limited to, an 
assessment of the relevance, credibility, materiality and reliability that the evidence 
possesses in the context of the issue presented. No issue may be resolved by allowing 
certain evidence to be dispositive simply because it Is reliable and Is most favorable to a 
party's interests or position. The resolution of issues in claims for compensation must be 
decided on the merits and not according to any principle that requires statutes governing 
workers' compensation to be liberally construed because they are remedial in nature. If, 
after weighing all of the evidence regarding an issue, there is a finding that an equal 
amount of evidentiary weight exists for each side, the resolution that Is most consistent with 
the claimant's position will be adopted. 

Preponderance of the evidence means proof that something is more likely so than 
not so. In other words. a preponderance of the evidence means such evidence, when 
considered and compared with opposing evidence, is more persuasive or convincing. 
Preponderance of the evidence may not be determined by merely countIng the number of 
witnesses, reports, evaluations, or other items of evidence. Rather, it Is determined by 
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assessing the persuasiveness of the evidence including the opportunity for knowledge, 
information possessed J and manner of testifying or reporting. 

Every physician who has evaluated the claimant for a permanent impairment agrees 
that the claimant is entitled to the statutory award for the loss of 4 fingers on 1 hand which 
is 32%. This record also does not demonstrate that there is any contradictory evidence 
concerning the 10% psychiatric whole person impairment as a result of the subject 
compensable injury. 

Dr. Bailey's report is the only report concerning the overall whole body impairment 
as a result of all the claimant's compensable conditions. There are other prior reports 
concerning the amount of permanent partial disability that the claimant has received due to 
his compensable Injuries, many of which would entitle the claimant to a greater impairment 
than found by Dr. Bailey, however, the amount of whole body Impairment as a result of the 
compensable injuries is a medical issue. The Permanent Total Disability Review Board 
was correct in noting in their decision that they had the statutory duty to determine whole 
body medical impairment as a result of all compensable injuries and are not restricted by 
prior awards for permanent partial disability. The Permanent Total Disability Review Board 
is also found to have been correct in noting that Dr. Bailey was incorrect in applying Rule 
20 to the lumbar impairment and the Permanent Total Disability Review Board granted 5% 
impa.irment based upon Table 75. Dr. Bailey found that the Joss of motion stUdies were not 
credible under the range of motion model of impairment for the lumbar spine. Dr. Bailey did 
find that this impairment was due to non-compensable problems but the Permanent Total 
Disability Review Board noted that this determination was made based upon a Rule 20 
finding of a Category 1 determination and that was improper. Dr. Bailey did exactly the 
same thing concerning the cervical spine. She found 4% whole person impairment from 
Table 75, but placed the claimant in category I for the cervical spine under Rule 20 and 
granted no impairment. She also noted she believed that the neck impairment was not due 
to compensable problems just as she noted for the lumbar spine. The Board, however, did 
not ascribe any impairment for the cervical spine as they correctly did for the lumbar spine. 
It is found that Dr. Bailey's report is flawed in that she applied Rule 20 for the cervical 
condition and the claimant had been granted 3% whole person impairment for a 
compensable cervical injury in Claim Number 86-008966. Since the only report In the 
record that evaluated the claimant for all of his compensable problems has a fundamental 
flaw it cannot be reHed upon and be found credible concerning his overall whole body 
medical impairment. Therefore it is found that the claim needs to be remanded to the self
insured employer in order for another evaluation to be performed to determine the whole 
body medical impairment concerning the compensable conditions and then for the 
Permanent Total Disability Boarcl to review that recommendation and then the self-insured 
employer should Issue another protestable order on the permanent total disability threshold 
issue. 
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CONCLUSIONS OF LAW: 

It is found that the report of Dr. Bailey contains a flaw which prevents it from being 
credible and therefore the claim should be remanded to the self-insured employer for 
further action. 

Accordingly, it is hereby ORDERED that the Claim is REMANDED to a self-Insured 
employer in order to obtain another evaluation concerning the amount of whole body 
Impairment caused by the claimant's compensable conditions and then for the reviewing 
board to make a determination concerning that issue and a protestable decision be issued 
after the board's review on the permanent total disability threshold issue. 

APPEAL RIGHTS: 

Under the provisions of W.Va. Code §23-5-12, any aggrieved party may file a written 
appeal within thirty (30) days after receipt of any decision or action of the Administrative 
Law Judge. The appeal shall be filed directly with the Workers' Compensation Board 
of Review at P.O. Box 2628, Charleston, WV, 26329. 

Date: March 19, 2015 

[~~::;
Chades Moredock 
Admblimative Law Judge 

CMM:lg 

cc: 	 THOMAS l COOPER 
THOMAS MARONEY - COUNSEL FOR CLAIMANT 
APPALACHIAN POWER COMPANY 
HENRY C BOWEN - COUNSEL FOR EMPLOYER 
YORK RISK SERVICES GROUP 
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JCN: 2008049105 
Date: March 19,2015 

Record Considered 

The Claimant's protest to the Claims Administrator's order of May 21, 2014, regarding CL 
SIIES IMPAIRMENT DETERMINATION. 

EVIDENCE SUBMITTED: 

Claimant Evidence 

Document Type: Not Specified 
Document Date: 4/22/1976 
Submit Date: 1/512015 
Author. THOMAS COOPER 

Document Type: Not Specified 
Document Date: 4126/1976 
Submit Date: 1/5/2015 
Author: THOMAS COOPER 

Document Type: Not Specified 
Document Date: 9/6/1985 
Submit Date: 1/5/2015 
Author: DOCTOR'S URGENT CARE 

Document Type: Not Specified 
Document Date: 4/14/2000 
Submit Date: 1/5/2015 
Author: DR. PRASADARAO MUKKAMALA, MD. 

Document Type: Not Specified 
Document Date: 411412000 
Submit Date: 101112014 
Author: DR. PRASADARAO MUKKAMALA, MD. 

Document Type: Not Specified 
Document Date: 9115/2000 
Submit Date: 1/512015 
Author. CLAIMS ADM INISTRATOR ORDER 

Document Type: Not Specified 
Document Date: 9115/2000 
Submit Date: 11512015 
Author: CLAIMS ADMINISTRATOR ORDER 

Document Type: Not Specified 
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Document Date: 11/2/2000 
Submit Date: 115/2015 
Author: DR. PRASADARAO MUKKAMALA, MD. 

Document Type: Not Specified 
Document Date: 8/20/2001 
Submit Date: 1/512015 
Author: DR. PRASADARAO MUKKAMALA, MD. 

Document Type: Not Specified 
Document Date: 911812001 
Submit Date: 1/5/2015 
Author: CLAIMS ADMINISTRATOR ORDER 

Document Type: Not S pedfied 
Document Date: 7/1/2008 
Submit Date: 1/5/2015 
Author: CLAIMS ADMINISTRATOR ORDER 

Document Type: Not Specified 
Document Date: 8125/2010 
Submit Date: 1011/2014 
Author: OOJ/ALJ DECISION 

Document Type: Not Specified 
Document Date: 6/1212012 
Submit Date: 1/512015 
Author: CLAIMS ADMINISTRATOR ORDER 

Document Type: Not Specified 
Document Date: 1/10/2013 
Submit Date: 1/512015 
Author: WV. BAORD OF REVIEW ORDER 

Document Type: Not Specified 
Document Date: 7/1212013 
Submit Date: 10/1/2014 
Author. CLAIMS ADMINISTRATOR ORDER 

Document Type: Not Specified 
Document Date: 5/21/2014 
Submit Date: 10/1/2014 
Author: CLAIMS ADMINISTRATOR ORDER 

Document Type: Not Specified 
Document Date: 9/24/2014 
Submit Date: 9/2912014 
Author: Depo/Claimant 
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Thomas Cooper 

Employer Evidence 

Document Type: Not Specified 
Document Date: 6/2012008 
Submit Date: 9117/2014 
Author: EMPLOYEES' AND PHYSICIANS' REPORT OF 

INJURY 

Document Type: Not Specified 
Document Date: 7/1/2008 
Submit Date: 9/17/2014 
Author: CLAIMS ADMINISTRATOR 

Document Type: Not Specified 
Document Date: 2/5/2009 
Submit Date: 9/17/2014 
Author: IMEIDR. P. B. MUKKAMALA 

Document Type: Not Specified 
Document Date: 3118/2009 
Submit Date: 9/1712014 
Author: CLAIMS ADMINISTRATOR 

Document Type: Not Specified 
Document Date: 9/30/2009 
Submit Date: 9/17/2014 
Author: DR. BRUCE GUBERMAN 

Document Type: Not Specified 
Document Date: 7/612010 
Submit Date: 9/17/2014 
Author: IMEIDR. PAUL BACHWITT 

Document Type: Not Specified 
Document Date: 5129/2012 
Submit Date: 8/1212014 
Author: DR. RALPH SMITH, MD.lDR TERESA SMITH, PH. 

D 

Document Type: Not Specified 
Document Date: 2/28/2013 
Submit Date: 8/1212014 
Author: DR. MARSHA BAILEY, MD. 

Document Type: Not Specified 
Document Dale: 121912013 
Submit Date: 811212014 
Author: PTD REVIEW BOARD 
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JCN: 2008049105 




Thomas Cooper JCN: 2008049105 

Document Type: Not Specified 
Document Date: 12/9/2013 
Submit Date: 911712014 
Author: PERMANENT TOTAL DISABILIlY REVIEW BOARD 

Document Type: Not Specified 
Document Date: 4/14/2014 
Submit Date: 8/1212014 
Author: PTD REVIEW BOARD 

Document Type: Not Specified 
Document Date: 5/21/2014 
Submit Date: 8/1212014 
Author: CLAIMS ADMINISTRATOR ORDER 

CLOSING ARGUMENTS: 

Party Submitted: Employer 
Letter Date: 1/2012015 
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