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I. STATEMENT OF THE CASE 


A. Procedural History 

This is the response to an appeal from the Circuit Court's grant of summary judgment in 

favor of Respondents Susan Miller, Jessica Miller Lipscomb, and Houses & More, Inc., who were 

named as Defendants below in three counts of Petitioner's four-count Complaint. (R., Vol. 1, at 

45-57). Petitioner's original Complaint was filed on May 1, 2014, and sought rescission of a deed 

against original Defendants Jason Haskiell and Ashley Kyle, and alleged breach of contract, breach 

of fiduciary duty, and constructive fraud against Respondents. l (R., Vol. I, at 45-57). 

The deed Petitioner sought to rescind was executed on August 28, 2013 and transferred 

surface rights and a portion of the mineral rights to 60 acres of property in Preston County from 

Petitioner's decedent, Patrick A. Wolfe, to Defendants below Mr. Haskiell and Ms. Kyle. (R., Vol. 

I, at 73-75). Petitioner amended her Complaint with leave from the Circuit Court on August 22, 

2014 to add as a Defendant Clear Mountain Bank, Inc., the mortgage holder for the property 

involved in Petitioner's rescission claim. (R., Vol. I, at 85-99). The Amended Complaint did not 

alter Petitioner's claims against Respondents. (R., Vol. I, at 45-57, 85-99). 

Discovery closed on July 1,2015. (R., Vol. I, at 166). On that same day, Petitioner filed a 

motion seeking to disqualify Judge Frye from hearing the case. (R., Vo!' I, at 315-29). Petitioner 

claimed, as she does in this appeal, that a comment Judge Frye made from the bench during a June 

4, 2015 motions hearing was "prejudicial" and "indicates an opinion on one of the primary fact 

issues of the case, which clearly favors the Defendants." (R., Vol. I, at 321-22). The disputed 

I After Preston County Circuit Court Judge Lawrance Miller recused himself, this Court entered an 
order on May 27,2014, assigning Senior Status Judge Fred L. Fox II to hear the case. Judge Fox asked to 
be excused from the assignment, and on October 28, 2014, the Court assigned Senior Status Judge Robert 
B. Stone to preside. Judge Stone recused himself, and the Court, on December 3, 2014, assigned Senior 
Status Judge Andrew N. Frye, Jr. to the case. 



comment was: "I think I'm going to have the competency issue decided because if - as I read 

what you sent to me so far - if this man's competent, the rest of it's over ...." CR., Vol. I, at 321

22). Petitioner also claimed that an on-the-record discussion between Judge Frye and counsel for 

Respondents at the June 4 hearing involving whether the case would be bifurcated somehow 

suggested there must at some point have been an ex parte communication on the subject. (R., Vol. 

I, at 323-25). 

Judge Frye advised this Court of Petitioner's motion seeking his disqualification. CR., Vol. 

I, at 334). After review of the motion, Chief Justice Margaret L. Workman entered an 

Administrative Order on July 8, 2015 denying the motion, and stating, "the Chief Justice has 

determined that the evidence set out in support of the disqualification motion is insufficient to 

warrant such disqualification." (R., Vol. I, at 334). 

On August 28, 2015, the Circuit Court entered an agreed order authorized by all parties 

dismissing Clear Mountain Bank, Inc. with prejudice, and stating, "Clear Mountain's interests in 

the real estate that makes up the subject matter of this civil action will not be impaired by the 

outcome of this civil action as Plaintiff has dismissed her claim against Defendants Mr. Haskiell 

and Ms. Kyle for rescission of the deed for the real estate at issue." (R., Vol. I, at 335-36). On 

September 4, 2015, the Circuit Court entered a second agreed order, also authorized by all parties, 

dismissing Mr. Haskiell and Ms. Kyle as parties, and dismissing Petitioner's claim for rescission of 

the deed. (R., Vol. I, at 693-96). 

Respondents moved for summary judgment on all of Petitioner's remaining claims, arguing 

that Petitioner could not produce sufficient evidence to establish the essential elements of any of 

her claims against Respondents, and had failed as a matter of law to carry her burden of proof that 

Mr. Wolfe lacked the requisite mental capacity to transfer the subject property. (R., Vol. I, at 337
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83). Petitioner tIled her response in opposition to Respondents' motion on September 11, 2015, 

and Respondents filed their reply on September 15,2015. (R., Vol. I, at 716-32; Vol. III, Docket 

Sheet, at 7).2 The Circuit Court heard arguments on Respondents' motion on September 16,2016. 

(R., Vol. II, Sept. 16,2015 Hr'g Tr., at 1-94). 

On September 30, 2015, the Circuit Court entered its Order Granting Motion for Summary 

Judgment on Behalf of Defendant Susan Miller, Jessica Miller Lipscomb, and Houses and More, 

Inc., granting judgment in favor of Respondents on all of Petitioner's remaining claims. CR., Vol. 

I, at 1-43). The Circuit Court separately addressed each of Petitioner's causes of action against 

Respondents and explained in detail the facts and law which compelled its conclusions that there 

were no disputes of material fact, and that no reasonable jury could find in Petitioner's favor on 

any of her remaining claims. (R., Vol. I, at 1-43). 

This appeal followed. 3 In her brief, Petitioner challenges not only the Circuit Court's grant 

of summary judgment, but also certain rulings below that are unrelated to the disposition of her 

case, and Judge Andrew N. Frye Jr.'s refusal to recuse himself - a matter this Court already has 

addressed. As detailed infra, Petitioner's arguments are meritless and present no valid reason for 

this Courtto disturb the ruling below. 

2 The pages in Volumes II and III of Petitioner's Appendix are not separately numbered. When citing 
materials in those volumes, Respondents will provide the Volume number, the title of the document cited, 
and the page number cited. 

3 In her Notice of Appeal, Petitioner set forth 38 assignments of error, some of which appeared to pertain to 
the Circuit Court's grant of summary judgment, and others of which challenged an assortment of other 
matters largely unrelated to the Circuit Court's disposition of the case. In light of the volume of errors 
Petitioner had alleged, Respondents acceded to the tremendous volume of material Petitioner wished to 
place in the Appendix. But when Petitioner filed her brief, it contained only six assignments of error. 
Although some of Petitioner's remaining assignments of error still relate to matters unrelated to the Circuit 
Court's grant of summary judgment, Respondents at this point do not believe it was necessary for the 
Appendix to be so enormous and unwieldy. Respondents apologize to this Court for the resulting 
inconvenience. 
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B. Statement of Facts 

This case arose from an August 28, 2013 real property transaction in which Petitioner's 

decedent, Patrick A. Wolfe, sold the surface rights and his percentage of the mineral rights to 60 

acres ofland in Preston County to Ashley Kyle and Jason Haskiell for $90,000. (R., Vol. I, at 45

57, 73-75). The essence of Petitioner's allegations was that Mr. Wolfe lacked the requisite mental 

capacity to understand the transaction and was induced into the sale by the undue influence of 

Respondents Susan Miller, Jessica Lipscomb, and Houses & More, Inc., who acted in a dual 

agency relationship as the seller's and buyers' agents. (R., Vol. I, at 45-57). 

Despite the verified allegations in her Complaint and Amended Complaint to the contrary, 

Petitioner conceded at her deposition that she could produce no evidence that Mr. Wolfe was 

incompetent to convey his interests in the property when the transaction closed. (R., Vol. III, C. 

Van Heyde Dep., at 303-04). Indeed, Petitioner's own actions belied her challenge to Mr. Wolfe's 

competency to sell his property, for discovery revealed that Petitioner herself had offered to 

purchase the property from Mr. Wolfe, including both his surface and mineral rights, only days 

before the closing - an offer that Mr. Wolfe refused. (R., Vol. III, R. Van Heyde Dep., at 79-80). 

1. Initial Discussions of the Sale and Formulation of the Listing Price 

In early June 2013, Mr. Wolfe contacted Susan Miller, a real estate broker, by telephone at 

her brokerage, Houses & More, Inc., and said that he had property he wanted to sell and asked if 

she would represent him in the transaction. (R., Vol. II, S. Miller Dep., at 74-76). Ms. Miller 

made an appointment with Mr. Wolfe to view the property. (R., Vol. II, S. Miller Dep., at 74-76). 

Shortly thereafter, Mr. Wolfe and Ms. Miller rode together to inspect the property. (R., Vol. II, S. 

Miller Dep., at 99-102). During the ride, Mr. Wolfe shared with Ms. Miller details about the land, 

as well as his goals in selling it. (R., Vol. II, S. Miller Dep., at 99-102). He said that he had 
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purchased the property for $300 per acre; he described the prior use of the property by his family; 

he confirmed that the property had previously been timbered; he talked about his current lease 

agreement for the oil and gas on the property; and he said that he wanted to sell the property 

quickly. CR., Vol. II, S. Miller Dep., at 99-102). During this conversation, Mr. Wolfe confirmed 

to Ms. Miller that he wanted to include his share of the mineral interests with the sale of the 

surface rights to the property. (R., Vol. II, S. Miller Dep., at 105-06). After viewing the property, 

Ms. Miller told Mr. Wolfe that she would gather further information and meet with him again to 

discuss the logistics of the listing. (R., Vol. II, S. Miller Dep., at 102). 

Following this initial meeting, Ms. Miller further investigated the property to assist in 

determining an appropriate listing price. CR., Vol. II, S. Miller Dep., at 104-05). She returned to 

the property to measure the road frontage, take photographs of the property, view the property for 

points of egress and ingress, and inspect the neighborhood, including adjoining properties. (R., 

Vol. II, S. Miller Dep., at 104-05). She also collected information from the Courthouse, including 

Mr. Wolfe's deed and lease of the oil and gas interests. (R., Vol. II, S. Miller Dep. at 104-05). 

Shortly thereafter, Ms. Miller met with Mr. Wolfe again to discuss the listing price for the 

property. (R., Vol. II, at 117-22). Mr. Wolfe and Ms. Miller discussed recent comparable sales of 

properties in the area, taking into account the unique characteristics of Mr. Wolfe's parcel, 

including the terrain, overgrown meadows, water access, a high-tension power line through the 

property, the lack of a recent survey to define the boundary lines, and the lack of a mineral title to 

define the mineral interests owned. CR., Vol. II, S. Miller Dep., at 117-22). 

Ms. Miller explained that the typical listing period in Preston County was six to nine 

months and told Mr. Wolfe that he might be able to get a higher price for the property if he wanted 

to place it on the market for the full period. CR., Vol. II, S. Miller Dep., at 117-22). However, 
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throughout the meeting, Mr. Wolfe emphasized that he was interested in selling the property 

quickly and was not interested in having it remain on the market for a long time. (R., Vol. II, S. 

Miller Dep., at 117-22). Consequently, Mr. Wolfe confirmed that $90,000 was the sum he wanted 

to receive for both the surface and mineral interests, and Ms. Miller agreed to list the property at 

this price. (R., Vol. I, at 436-38, 440; Vol. II, S. Miller Dep., at 117-22). In accordance with the 

listing contract, the property was advertised in the Dominion Post newspaper and on the Multiple 

Listing Service ("MLS") at a price of $90,000 for both the surface and Mr. Wolfe's percentage of 

the mineral interests. (R., Vol. I, at 442, 444-49). 

2. Execution of the Real Estate Purchase Agreement 

After the property was listed, Ashley Kyle and Jason Haskiell contacted Houses & More, 

Inc. to inquire about possible purchase of the property. (R., Vol. I, at 452-57). Respondent Jessica 

Lipscomb communicated with Ms. Kyle and Mr. Haskiell about the property and the process for 

making an offer. (R., Vol. I, at 452-57). On June 21, 2013, Ms. Kyle and Mr. Haskiell met with 

Ms. Lipscomb at Houses & More, Inc. where they submitted a purchase offer of $90,000 and 

executed a Notice of Agency Relationship which identified the dual agency role of the realtors and 

brokerage in the transaction. (R., Vol. I, at 457-57,459). The following day, Mr. Wolfe accepted 

the purchasers' offer by executing the Real Estate Purchase Agreement, and also signed the Notice 

of Agency Relationship acknowledging and approving Respondents' dual agency role. (R., Vol. I, 

at 459, 461-68). The Purchase Agreement contained terms conveying Mr. Wolfe's property, 

without reservation, to the purchasers for a total consideration of $90,000, with closing to occur on 

or before August 28, 2013. (R., Vol. I, at 461-68). The Purchase Agreement further confirmed 

that "(t]his Agreement shall not be amended, modi tied or changed in any way except by a written 

agreement executed by BUYER and SELLER." (R., Vol. I, at 467 (emphasis in original». 
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3. Correction of a Scrivener's Error in Mr. Wolfe's Prior Deed 

During the title search perfonned by the closing attorney, a scrivener's error in the deed 

that conveyed the property to Mr. Wolfe was discovered. (R., Vol. II, S. Miller Dep., at 160-62). 

Two prior deeds, which divided a larger 120 acre tract between Mr. Wolfe and his sister, switched 

the legal descriptions of the property, causing Mr. Wolfe's legal interest to be different from what 

he actually purchased. (R., Vol. II, S. Miller Dep .. , at 160-62). 

Ms. Miller communicated this discovery to Mr. Wolfe and told him that he would need to 

have corrective deeds prepared before the sale could be completed. (R., Vol. II, S. Miller Dep., at 

160-62). Mr. Wolfe said that he would provide this infonnation to his personal attorney, 

Woodrow "Buddy" Turner, and request that he correct the issue. (R., Vol. II, S. Miller Dep., at 

160-62). Mr. Turner prepared corrective quitclaim deeds properly conveying accurate title to Mr. 

Wolfe. (R., Vol. I, at 476-88). Mr. Wolfe executed the quitclaim deed prior to executing the deed 

conveying the surface and minerals to Ms. Kyle and Mr. Haskiell. (R., Vol. I, at 490-93). 

Petitioner testified in her deposition that she does not dispute Mr. Wolfe's mental capacity to 

execute this quitclaim deed on August 28, 2013, the same day he executed the deed transferring his 

interests to Ms. Kyle and Mr. Haskiell. (R., Vol. III, C. Van Heyde Dep., at 324-26). 

4. Respondents' Interaction with Mr. and Ms. Van Heyde 

After the identification of the scrivener's error in Mr. Wolfe's prior deed, the parties 

entered into a waiting period prior to the closing. (R., Vol. II, S. Miller Dep., 177-81). In August, 

2013, Mr. Wolfe stopped by Houses & More, Inc. and told Ms. Miller that he had changed his 

mind about including his mineral interests in the sale to Ms. Kyle and Mr. Haskiell. (R., Vol. II, S. 

Miller Dep., at 177-81). Mr. Wolfe did not stay long enough to complete any documentation of his 
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change of mind. (R., Vol. II, S. Miller Oep., at 177-81). Instead, he said that his nephew was 

coming and they would get it worked out when he arrived. (R., Vol. II, S. Miller Oep., at 177-81). 

After this brief conversation with Mr. Wolfe, Ms. Miller received a phone call from Robert 

Van Heyde, Mr. Wolfe's nephew and husband of Petitioner Cynthia Van Heyde, who asked Ms. 

Miller to schedule an appointment with the Van Heydes to discuss Mr. Wolfe's transaction. (R., 

Vol. II. S. Miller Oep., at 177-81). Ms. Miller agreed to meet with the Van Heydes as long as Mr. 

Wolfe, her client, also attended the meeting. (R., Vol. II, S. Miller Ocp., at 177-81). 

Mr. and Ms. Van Heyde, along with Mr. Wolfe, met with Ms. Miller and Ms. Lipscomb at 

Houses & More, Inc. on or around August 18, 2013. (R., Vol. II, S. Miller Oep., at 202-07). The 

discussion during the meeting was preserved in an audio recording captured by Ms. Miller and Ms. 

Lipscomb. (R., Vol. I, at 516). Ms. Miller and Ms. Lipscomb recorded the meeting because they 

received a warning in advance of the meeting that Petitioner's husband, Robert Van Heyde, 

threatened to sue the brokerage as a result of the transaction, and that they should "be cautious" 

around him. (R., Vol. I, at 512-15) . 

. During this meeting, Mr. Van Heyde asked Ms. Miller to detail how Mr. Wolfe arrived at a 

purchase price of $90,000 for the property. (R., Vol. II, S. Miller Oep., at 202-07). Ms. Miller 

explained that $90,000 was the price that Mr. Wolfe decided was appropriate after a discussion 

regarding the different factors to be considered in valuing the property. (R., Vol. II, S. Miller 

Oep., at 202-07). When the Van Heydes raised a concern about the contract price, Ms. Miller 

asked if the Van Heydes were challenging Mr. Wolfe's mental competency to sell the property, 

and Mr. Van Heyde denied it: 

Ms. Miller: Are you saying - what are you saying, that he's not competent to sell 
his property? 


Mr. Van Heyde: I'm - I'm not there yet. 
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--

(R., Vol. II, S. Miller Dep., at 202-07). 

Instead, Mr. and Ms. Van Heyde said that Mr. Wolfe was simply confused or had 

miscommunicated about whether the mineral interests were to be included in the transaction. Ms. 

Miller said that if Mr. Wolfe intended to change his mind about the inclusion of mineral interests 

in the sale, she would need written documentation of his wishes. (R., Vol. II, S. Miller Dep., at 

211-15). Mr. and Ms. Van Heyde said they would meet with Mr. Wolfe's attorney, Woodrow 

Turner, to discuss the transaction and determine what steps could be taken. (R., Vol. II, S. Miller 

Dep., at 211-15). 

After the meeting, Mr. and Ms. Van Heyde drafted a letter on Mr. Wolfe's behalf 

indicating that Mr. Wolfe wished to continue with the sale of the surface interests at a "mutually 

agreed upon" price, but was revoking the prior handwritten reservation of his mineral interests, as 

it was his intention to retain those interests. (R., Vol. I, at 548). Although Ms. Van Heyde has 

alleged that Mr. Wolfe lacked sufficient mental capacity to close on the sale on August 28, 2013, 

she testified that she was confident that he understood the contents of this letter written on his 

behalf only a week earlier on August 21, 2013, and that she would not have let him sign the letter 

if she didn't think he understood its contents. (R., Vol. III, C. Van Heyde Dep., at 284-85). 

Mr. and Ms. Van Heyde returned to Florida on August 21, 2013, after mailing the letter 

signed by Mr. Wolfe. CR., Vol. III, C. Van Heyde Dep., at 284-85). Neither Mr. nor Ms. Van 

Heyde ever spoke to Mr. Wolfe again after August 21, 2013. (R., Vol. III, C. Van Heyde Dep., at 

291-93). As a result - despite the verified allegations in her Amended Complaint to the contrary -

Ms. Van Heyde could not provide any evidence during her deposition to support her allegations 

that Mr. Wolfe was in any way impaired at the closing on August 28,2013: 

Q. What is your understanding of the interactions between Mr. Wolfe and Ms. 
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Miller and Ms. Lipscomb after the letter was mailed? 

A. 	 I was not aware of anything until after - you know, after the fact. 
Obviously, the real estate transaction was closed. I learned of that when, as 
I said earlier, I found documents in my uncle's truck. And then in other 
interrogatories and legal documents that have been produced over the last 
year and a half, I understand that there were a couple of meetings that Ms. 
Miller had with my uncle. 

Q. 	 And you have no personal knowledge about what occurred during those 
meetings? 

A. 	 No, ma'am. 

Q. 	 Just stuff that you've learned after the litigation? 

A. 	 That is correct. 

Q. 	 And it's possible then that Mr. Wolfe did in fact change his mind and agree 
to sell the surface and mineral interests to the buyers for $90,000? 

A. 	 It's possible. 

Q. 	 It's also possible that he wanted to avoid the consequences of a breach of 
contract claim if he failed to go through with the sales transaction? 

A. 	 It is possible. 

Q. 	 If Mr. Wolfe had just signed a deed that only conveyed the surface interests 
for the $90,000, that would've been okay then? 

A. 	 I think, based upon the value that we saw the listing price to be, yes, I think 
- I mean, it - he did own the property, and he wanted to sell it. 

*** 

Q. 	 Do you know what Mr. Wolfe's demeanor was at the closing? 

A. 	 No, ma'am. I was - I wasn't there, and I don't - no, I don't know what his 
demeanor was. 

Q. 	 And do you have any idea what his - what he said at the closing? 

A. 	 I do not. 

(R., Vol. III, C. Van Heyde Dep., at 295-97). 
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5. Execution of the Addendum to Real Estate Purchase Agreement 

Following receipt of the August 21, 2013, correspondence from Mr. Wolfe, Ms. Miller 

requested that all parties to the transaction sit down together to discuss what steps they would take 

going forward. (R., Vol. II, S. Miller Dep., at 232-33). During the morning of August 26, 2013, 

Mr. Wolfe had communicated that he still wanted to retain his mineral interests, but he agreed to 

meet with Ms. Kyle and Mr. Haskiell to discuss potential outcomes for the transaction. (R., Vol. 

II, S. Miller Dep., at 232-33). This discussion also was captured by Ms. Miller via audio 

recording. (R., Vol. I, at 516). 

Mr. Wolfe, Ms. Kyle, Mr. Haskiell, and Ms. Miller met at Houses & More, Inc. on August 

26, 2013, to discuss the possible next steps for the transaction. (R., Vol. II, S. Miller Oep., at 232

33). Ms. Miller recorded this discussion also. (R., Vol. I, at 516). In this meeting, when Ms. 

Miller raised Mr. Wolfe's previously communicated concern regarding inclusion of the mineral 

rights in the sale, Mr. Wolfe reversed course and said he was, in fact, willing to include those 

rights in the sale for the original contract price of $90,000 because he only owned 3/5 of the total 

interests: 

Ms. Miller: But the issue is the mineral rights. 

Mr. Wolfe: Well, there's no argument there because part of the mineral rights has 
already been claimed [sic], you know. So there's no use in arguing 
about the mineral rights. I'm not going to worry about that. 


Ms. Miller: You don't - I mean, you want to go ahead and sell your mineral rights? 


Mr. Wolfe: Well, I don't own all of them, so, you know, it - it's irrelevant to me 

what - what happens, you know. 

(R., Vol. J, at 516; Vol. II, S. Miller Oep., at 265) . 

. Following this meeting, the parties memorialized their understanding concerning the terms 
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of the transaction by executing the Addendum to Purchase Agreement, which confirmed the sale of 

the 60 acres, including mineral interests, and the purchasers' waiver of a survey contingency. (R., 

Vol. I, at 575). 

6. Preparation of the August 28, 2013 Deed 

After Mr. Wolfe confirmed his intention to continue with the sale, including the sale of his 

3/5 of the mineral rights on the property, he met with attorney Neil Reed to discuss preparation of 

the deed to memorialize the transfer of the property to Ms. Kyle and Mr. Haskiell. (R., Vol. I, at 

578-80). Ms. Miller explained that the transition between counsel was the consequence of Mr. 

Turner indicating he was unable to draft both the corrective deed and the deed transferring the 

interests from Mr. Wolfe to Ms. Kyle and Mr. Haskiell. (R., Vol. II, S. Miller Dep., at 277-81). 

Mr. Reed testified that during this meeting prior to the August 28, 2013 closing, Mr. Wolfe 

recognized Mr. Reed and called him by name and understood that Mr. Reed's role was to prepare 

the deed. (R., Vol. I, at 578-80). Mr. Reed further testified that, from his observation of Mr. 

Wolfe, he believed Mr. Wolfe knew what he wanted done; he knew what he wanted to sell; and he 

knew what he wanted to reserve. (R., Vol. I, at 578-80). Following his interaction with Mr. 

Wolfe, Mr. Reed completed the deed that was executed on August 28, 2013, which included a 

transfer of mineral interests to Ms. Kyle and Mr. Haskiell. (R., Vol. J, at 73-75). As is evident 

from the face of the Deed, the consideration paid for the surface and mineral interests, $90,000, is 

located immediately above Mr. Wolfe's signature line. (R., Vol. I, at 73-75). 

7. August 28,2013 Closing 

On August 28,2013, the parties met at the offices of the closing attorney, Trudy Goff, for 

the closing of the transaction. All of the participants in the closing, including Ashley Kyle, Jason 
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Haskiell, Susan Miller, and Jessica Lipscomb have affirmed that Mr. Wolfe evidenced adequate 

mental capacity to demonstrate that he understood the significance of the transaction and the 

interests being conveyed on his behalf. (R., Vol. I, at 591-93, 596, 605-07; Vol. II, S. Miller Dep., 

at 299-302). 

Furthermore, Ms. Goff, the attorney conducting the closing and the notary public who 

notarized his deed, likewise affirmed that Mr. Wolfe evidenced adequate mental capacity to 

complete the transaction. (R., Vol. I, at 610-12). During the closing, Ms. GotT did not detect any 

confusion on the part of Mr. Wolfe which might have caused her to believe he did not understand 

the nature of the transaction or which would require her to end the transaction, consistent with her 

obligation as the closing attorney and Notary Public. (R., Vol. I, at 610-12). Ms. Goff testified 

that she did not observe any statements or behavior that would cause her to believe that 

Respondents had exercised undue influence, dominion, or control over Mr. Wolfe to force him to 

execute the deed. (R., Vol. I, at 610-12). 

Following the execution of the Deed, Mr. Wolfe received a check in the amount of 

$83,925.01 representing the purchase price of his property, less settlement charges. (R., Vol. I, at 

614). Mr. Wolfe promptly deposited that check into his personal banking account on August 28, 

2013, as reflected by his bank statements produced in discovery. (R., Vol. I, at 616-21). 

Additionally, Ms. Van Heyde confirmed that Mr. Wolfe maintained the documentation relating to 

this real estate transaction in a box with his other important documentation, including his insurance 

paperwork and checkbook, in his securely locked vehicle. CR., Vol. III, C. Van Heyde Dep., at 94

96). 

8. Mr. Wolfe's Interactions with Dr. Roger Lewis 

On August 30, 2013, Mr. Wolfe saw Dr. Roger Lewis of Cranberry Medical Clinic for 
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superficial injuries sustained in a fall after the closing. (R., Vol. I, at 632-34). Dr. Lewis 

confirmed that he recalled the encounter with Mr. Wolfe on August 30, 2013, and that Mr. Wolfe 

recognized Dr. Lewis and his staff, knew where he was, and knew the purpose of his visit to the 

clinic was to receive treatment. (R., Vol. III, R. Lewis Dep., at 13-26). Further, Dr. Lewis 

contirmed that, in his opinion, Mr. Wolfe had sufficient mental capacity to comprehend and 

consent to his medical treatment on August 30, 2013, including his refusal to be admitted to the 

hospital for further work up of a suspected underlying cardiac issue. (R., Vol. III, R. Lewis Dep., 

at 13-26). Dr. Lewis testified that he was "as certain as I can be" that Mr. Wolfe was fully 

competent. (R., Vol. III, R. Lewis Dep., at 26). 

9. 	 Petitioner's Offer to Buy the Property from Mr. Wolfe 

Petitioner's case was premised on her claim that Mr. Wolfe lacked the relevant mental 

capacity to sell the property at issue. (R., Vol. I, at 45-57). But during discovery, Petitioner's 

husband Robert Van Heyde revealed that, following the Van Heydes' meeting with Respondents 

on August 18, 2013, Petitioner had herself offered to purchase the subject property from Mr. 

Wolfe, including both the surface and mineral rights, for the same price at which Mr. Wolfe had 

already agreed to sell the property to Ms. Kyle and Mr. Haskiell -- $90,000. (R., Vol. II, R. Van 

Heyde Dep, at 79-80). Mr. Heyde testified: 

Q. 	 Did [Ms. Van Heyde] make an offer of any money value? 

A. 	 Same price that the contract was. Yeah. 

Q. 	 She offered to buy the property for $90,000? 

A. 	 That we would make arrangements to get the money, if that's what he 
wanted to sell, you know - if he wanted to sell. 

Q. 	 And would that include the mineral interests? 
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A. 	 Whatever he wanted. Yeah. 

Q. 	 So it's your understanding that Ms. Van Heyde made an offer to purchase 
the property -

A. 	 Well, he - she told Pat that she would try to get the deal together if that's 
ifhe really wanted to sell the property. Yeah. 

Q. 	 And it was for $90,000? 

A. Yeah. 

(R., Vol. III, R. Van Heyde Dep., at 79-80). 

Mr. Wolfe rejected Petitioner's offer to buy the property, and instead honored his contract 

with Ms. Kyle and Mr. Haskiell. CR., Vol. I, at 461-68). 

10. 	 Mr. Wolfe's Death on September 2, 2013 

On September 2, 2013, Mr. Wolfe was found dead in his home. CR., Vol. I, at 76). His 

death certificate, which listed Petitioner as "Informant," identified the cause of death as 

bronchopneumonia, bacterial with a contributing factor of probable Alzheimer's dementia. (R., 

Vol. I, at 76). The autopsy report noted that Mr. Wolfe had a "reported history of dementia." CR., 

Vol. I, at 78). The medical examiner did find "mild to moderate generalized atherosclerosis" in the 

arteries at the base of the brain, and reported that his findings were "consistent with Alzheimer's 

dementia." CR., Vol. I, at 78, 80). 
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II. SUMMARY OF ARGUMENT 


Petitioner does not even address in her appeal the essential elements of her three claims 

against Respondents, or make any attempt to show how the facts contained in the record would 

support those claims such that a reasonable jury could rule in her favor. Instead, she exhausts 

nearly all of her brief arguing and then rearguing the same few points of "fact" about the case 

largely without citation to the record - and states in conclusory fashion that they precluded 

summary judgment, leaving this Court to wonder how that might be the case. 

Most of the contentions in Petitioner's appeal relate to the audio recordings Respondents 

captured of three meetings during the course of the property transaction at issue in this case. 

Petitioner's strong objection to the audio recordings is not based on law. Rather, it is her reaction 

to the fact that the recordings - of which Petitioner was unaware when she filed her verified 

complaint - exposed the fictions on which her claims against Respondents were based. The audio 

recordings memorialized and preserved Mr. Wolfe's conscious and informed ultimate decision to 

sell both his surface and mineral interests in the property to Ms. Kyle and Mr. Haskiell. Further, 

the recordings confirmed that, as every person present at the closing testified, Mr. Wolfe was 

mentally competent, fully aware, and unimpaired when he confirmed his intention to include his 

mineral interests in the sale. 

Petitioner does not, and could not, contend that the making of the three recordings violated 

any law. Respondents were participants in every conversation they recorded. Respondents made 

the recordings after they were warned that they should be "cautious" about Petitioner's husband 

because he was planning to bring a lawsuit over Mr. Wolfe's sale of his property. In retrospect, 

Respondents' decision to record the three meetings was a prudent one. Without those recordings, 

critical evidence of Mr. Wolfe's comments and demeanor during those meetings would have been 
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lost, and it perhaps would have been more difficult for Respondents to demonstrate the fallacies 

underlying Petitioner's claims. 

The recordings, along with the other evidence in the record, make clear that Mr. Wolfe 

initially decided to sell both his surface and mineral rights in the property. He changed his mind 

briefly when Petitioner and her husband showed up from Florida to become involved in the 

transaction - and, as discovery revealed, to try and buy the surface and mineral rights in the 

property from Mr. Wolfe themselves for the same price. Ultimately, as the undisputed record 

shows, Mr. Wolfe decided to honor his contract and stick with his original decision to sell both the 

surface and mineral rights to Ms. Kyle and Mr. Haskiell. Even Petitioner herself conceded that, 

rather than being incompetent at the closing, Mr. Wolfe could simply have changed his mind back 

to his original intention. The undisputed record, bolstered by the audio recordings, demonstrates 

that is exactly what happened. 

It was Petitioner's burden to establish Mr. Wolfe's incompetence at the time of the closing 

by clear and convincing evidence. She could point the Circuit Court to no record evidence to 

allow her to meet that burden. Petitioner's attempt to convince this Court to find some dispute of 

fact in the record is unsupported by the record, something this Court will quickly see upon 

examining the Appendix. 

The remainder of Petitioner's appeal is likewise meritless. She takes issue with the Circuit 

Court's discovery order delaying Respondents' duty to produce copies of the audio recordings to 

Petitioner until after Petitioner and her husband were deposed. But those orders were correct 

under our law, and in any event, Petitioner can point to no prejudice from the delay, especially 

since she received the audio recordings three months before the close of discovery and five months 

before Respondents filed their motion for summary judgment. She challenges the Circuit Court's 
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ruling on a motion in limine, but as this Court has held repeatedly, such a ruling is not a final and 

appealable order where no trial has occurred. She claims the Circuit Court should have allowed 

her to amend her complaint, but the untimely amendment she proposed concerned only the three 

audio recordings, which the Circuit Court fully addressed in its summary judgment order, and she 

makes no attempt to show that anything in the amendment she sought would have given her any 

chance of surviving summary judgment. Finally, she argues that Judge Frye should have recused 

himself from the case. But this Court already considered and rejected Petitioner's arguments in 

favor ofrecusal, and Petitioner has presented no additional support for her contention. 

After examining the briefs and record, this Court will see that Judge Frye's decision 

granting summary judgment in Respondents' favor on all Petitioner's remaining claims was in 

accordance with both the facts and the law. Petitioner has presented no valid reason for this Court 

to disturb his ruling; therefore, the Court should affirm it. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is unnecessary in this case because the law regarding the issues presented is 

well-settled, the facts and legal arguments are adequately presented in the briefs and record, and 

oral argument would not significantly aid the decisional process. If the Court determines that oral 

argument is necessary, then argument under W. Va. R. App. P. 19 is appropriate because the 

appeal involves assignments of error in the application of settled law, and the appeal is appropriate 

for disposition by memorandum decision under W. Va. R. App. P. 21. 
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IV. ARGUMENT 


A. Standards of Decision and Review 

A party is entitled to summary judgment if the record shows there is "no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a matter of law." W. Va. R. 

Civ. P. 56 (c). The movant's burden may be satistied in either of two ways. First, the movant may 

submit affirmative evidence that negates an essential element of the nonmovan~'s case. Second, 

the movant may demonstrate to the circuit court that the nonmovant has not produced any evidence 

to establish an essential element of the nonmovant's case. See Massey v. Jim Crockett Promotions. 

Inc., 184 W. Va. 441,444,400 S.E.2d 876, 879 (1990). Once the movant makes a showing that no 

genuine issue of material fact is in dispute, the nonmovant must point to specific facts in the record 

demonstrating that there is a trial-worthy issue. Syl. Pt. 1, Gentry v. Mangum, 195 W. Va. 512, 

466 S.E.2d 171 (1995). The standard applicable to this Court's review of the Circuit Court's 

summary judgment is de novo. Syl. Pt. 1, Painter v. Peavy, 192 W. Va. 189,451 S.E.2d 755 

(1994). 

Petitioner also contends that the Circuit Court erred in denying her tardy motion to file a 

second amendment to her complaint. This Court held in Mauck v. City of Martinsburg, 178 W. 

Va. 93, 96, 357 S.E.2d 775, 778 (1987) that '"raj motion for leave to amend a complaint is 

addressed to the sound discretion of the trial court." Id. (citing Nellas v. Loucas, 156 W. Va. 77, 

191 S.E.2d 160 (1972) and Perdue v. s.J Groves and Sons Co., 152 W. Va. 222,161 S.E.2d 250 

(1968». The standard of review applicable to this contention therefore is abuse of discretion. 
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B. 	 No Genuine Issue of Material Fact Existed to Preclude Summary Judgment on Any of 
Petitioner's Claims. 

Petitioner's primary argument is that the Circuit Court erred in its application of this 

Court's precedents governing W. Va. R. Civ. P. 56. She cites a handful of cases stating well

known principles that guide a trial court's evaluation of a motion for summary judgment, and 

asserts that there were "multiple issues of material fact" in the instant case that required a jury trial. 

(Pet'r's Br. at 13-17). She then exhausts most of her brief arguing and then rearguing4 the same 

few points of "fact" about the case - largely without citation to the record - and states in 

conclusory fashion that they precluded summary judgment. 

But not once does Petitioner show how any of the alleged factual "issues" she mentions 

creates a genuine issue for trial. Indeed, she has done nothing more than enumerate and repeat the 

same self-serving assertions without factual support in the record that she raised in the Circuit 

Court. Petitioner has not come close to raising any issue that might cast doubt on Judge Frye's 

disposition of Petitioner's claims. 

1. "Random" Alleged Issues of Fact 

In Section V (B)(1) of her brief, Petitioner asserts that there were "multiple issues of 

material fact that require trial by jury ...." (Pet'r's Br. at 14). Petitioner tirst states that "[t]he 

audio recordings of the three meetings made by the Respondents themselves create an issue[] of 

material fact." (Pet'r's Br. at 14). But she provides no indication of why she thinks that is the 

case. 

4 Petitioner's brief is organized in a fashion that makes it difficult fodder for an economical response. She 
makes the same arguments over and over again, and disperses them into various sections of her brief in a 
manner that appears to bear little relationship to her point headings. Respondents will endeavor to address 
every point of fact raised by Petitioner with as little repetition as possible. Where Respondents already 
have addressed an argument that is again raised by Petitioner for a second or third time, Respondents will, 
where possible, simply point that out to the Court through cross-reference. 
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Respondents recorded three meetings during the course of the property transaction 

involving Mr. Wolfe. (R., Vol. I, at 516). They made the recordings for the purpose of preserving 

evidence, since it appeared that Petitioner and her husband might be plotting litigation over the 

sale of Mr. Wolfe's property. (R., Vol. I, at 512-15). Petitioner has never questioned that the 

recordings are complete and authentic. The recordings are in the record and available for everyone 

to hear. (R., Vol. I, at 516). As the Circuit Court held, Respondents, as parties to each of the 

recorded conversations, violated no law or contractual obligation by making the recordings. (R., 

Vol. I, at 20-21, 30). The reason why Petitioner believes that the recordings created an issue of 

material fact is unclear, and in any event, incorrect. 5 

Petitioner next argues that "[t]he obvious change in Mr. Wolfe's demeanor between the 

morning meeting and the evening meeting alone creates an issue of material fact to be tried by a 

jury which goes directly to the issue of Mr. Wolfe's competency." (Pet'r's Sr. at 14). Again, 

Petitioner neither elaborates nor explains. How Mr. Wolfe's "demeanor" allegedly changed, as 

well as which meetings Petitioner references, is not clear, and Petitioner has cited nothing in the 

record to support her statement. To the extent that Petitioner is referring to discussions between 

Respondents and Mr. Wolfe on the recordings, Respondents are aware of no notable change in Mr. 

Wolfe's demeanor during the three recorded meetings. On all of the recordings, Mr. Wolfe sounds 

calm and appears to understand fully the subject matter of the discussions. (R., Vol. I, at 516). 

Petitioner's next contention states: 

The promises made in the Notices of Agency Relationship create issues of material 
fact as to whether the actions of Respondents and the representations made in their 
recorded interactions with Mr. Wolfe supporting each of the breach of contract, 
breach of fiduciary duty and constructive fraud claims. Combined with the 
anticipated testimony of the Respondents through depositions, as noted hereafter, 
Petitioner has more than amply met her burden. 

5 Petitioner's allegations that the audio recordings show that Respondents gave Mr. Wolfe "legal advice" 
and steered him away from his lawyer Buddy Turner are addressed infra § IV(B)( 4). 
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(Pet'r's Br. at 14-15). 

Respondents do not understand this paragraph. Petitioner seems to be stating that the trial 

court should have allowed the jury to determine whether Respondents lived up to the obligations in 

their contract with Mr. Wolfe. But, as discussed in more detail infra § IV(B)(2), there is no 

evidence in the record that could have led a reasonable jury to determine that Respondents failed to 

do so. What Petitioner means by the "anticipated testimony of the Respondents through 

depositions" is doubly unclear. Discovery in the case ended far in advance of the filing of 

Respondents' dispositive motion, and Petitioner has never asserted that she needed additional 

discovery. The Circuit Court found that Petitioner had failed to establish the essential elements of 

her claim for breach of contract (R., Vol. I, at 26), and Petitioner has pointed this Court to nothing 

- that yveighs to the contrary. 

Although she concedes that Respondents spent "much more time" with Mr. Wolfe during 

the month of August, 2013 than Petitioner did (Pet'r's Br. at 15), she nonetheless assails the 

credibility of Respondents and every other person who attended the property closing on August 28, 

2013, all of whom testified under oath that Mr. Wolfe exhibited no signs of mental incapacity. 

(Pet'r's Br. at 15-16). She impugns the integrity of every person who attended the closing, not by 

pointing to any evidence in the record that might justify her doing so, but rather by simply stating 

that they "most likely do not get paid if the transaction does not close." (Pet'r's Br. at 16). But 

this Court has made clear that "a nonmoving party cannot avoid summary judgment merely by 

asserting that the moving party is lying." Williams v. Precision Coil, Inc., 194 W. Va. 52, 61, 459 

S.E.2d 329, 338 (1995). "Rather, Rule 56 requires a nonmoving party to produce specific facts 

that cast doubt on a moving party's claims or raise significant issues of credibility." Id. Petitioner 

produced no such specific facts in the Circuit Court, and she has produced none in this Court. 

22 




Petitioner's baseless and unsupported allegation that every person who attended the closing must 

have lied under oath has no support in the record and is insufficient to defeat summary judgment. 

Petitioner provided the Circuit Court with three affidavits from Tom DeBerry, Michelle 

Hebb, and Bradley Lipscomb, Jr., all of whom had been acquainted with Mr. Wolfe. (R., Vol. I, at 

833-841.) Mr. DeBerry said in his affidavit that in the five to six months prior to Mr. Wolfe's 

death, Mr. Wolfe became increasingly disoriented and forgetful, was losing weight, and would lose 

his balance. CR., Vol. I, at 834.) Mr. DeBerry also referenced assisting Mr. Wolfe with locating 

his truck in the parking lot and his observation of Mr. Wolfe dropping objects without realizing it. 

(R., Vol. I, at 834). Ms. Hebb said that in the five to six months prior to his death, Mr. Wolfe 

appeared frequently lost and disoriented, was increasingly forgetful, would ask what day or month 

it was, and repeated questions to her. (R., Vol. I, at 837). Mr. Lipscomb had become acquainted 

with Mr. Wolfe in July 2013, after Mr. Wolfe agreed to let Mr. Lipscomb's family live in his rental 

property rent-free in exchange for making repairs and improvements to the property. (R., Vol. I, at 

839-40). Mr. Lipscomb referenced Mr. Wolfe repeating stories and questions to Mr. Lipscomb 

during their interactions, misplacing his cell phone, and wearing the same clothing and displaying 

lack of hygiene. (R., Vol. I, at 840-41). Mr. Lipscomb also said that Mr. Wolfe communicated he 

was going to meet with his broker and confirm he was not selling his oil and gas rights. (R., Vol. 

I, at 841). 

But none of these three affidavits provided any evidence ofMr. Wolfe's competency at the 

time of the closing - the critical inquiry in the case. (R., Vol. I, at 833-41). As this Court has held, 

"[t]he point of time to be considered in determining the grantor's mental capacity is the time of the 

execution and delivery of the deed." Cyrus v. Tharp, 147 W. Va. 110, 122, 126 S.E.2d 31, 39 

(1962) (citing several earlier decisions holding likewise). None of the three affiants was present at 
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the closing. None could contradict the observations of the several people who were present in 

person at the closing and provided sworn testimony that Mr. Wolfe appeared competent in all 

respects. "The evidence of witnesses present at the execution of the deed is entitled to peculiar 

weight." Id. (citing Syl. Pt. 7, Jarrett v. Jarrett, 11 W. Va. 584 (1877); and Buckey v. Buckey, 38 

W. Va. 168, 175, 18 S.E. 383,386 (1893)). 

None of the affiants could contradict the testimony of Trudy Goff, the closing attorney and 

Notary Public who witnessed Mr. Wolfe's signature on the deed. (R., Vol. I, at 610-12). "The 

testimony of a notary public or other official who took the acknowledgement is entitled to peculiar 

weight in determining the mental capacity of the grantor." Id. (citing several previous decisions 

holding similarly). None could challenge the observations of Mr. Wolfe's physician, Dr. Roger 

Lewis, only two days after the closing. (R., Vol. III, R. Lewis Dep., at 13-26). Rather, they 

provided only general observations about Mr. Wolfe's appearance and behavior, many of which 

are often seen in octogenarians like Mr. Wolfe, and do not necessarily indicate any mental 

infirmity, particularly one so severe as to render a person incapable of executing a deed. CR., Vol. 

I, at 833-41). 

As this Court has held, "[m]ere old age or infirmity of mind and body is not sufficient to 

overcome the presumption of mental capacity of the grantor." Tharp. at 121, 147 S.E.2d at 38 

(citing several cases holding likewise). See also Syl., Teter v. Teter, 59 W. Va. 449, 53 S.E. 779 

(1906) ("On the question of the competency of a grantor to execute a deed, the value of opinions 

of nonexpert witnesses, who have had opportunity to form intelligent opinions, respecting his 

competency, depends upon the reasons therefor afforded by the facts upon which they are 

predicated, as stated by the witnesses. Where the opportunities of such witnesses to obtain 
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knowledge of the grantor's mental condition have been but slight, and the facts given are meager, 

such evidence is entitled to little weight.") 

As the Circuit Court decided, the affidavits were insufficient to create a genuine issue of 

material fact about Mr. Wolfe's competency at the closing: 

This Court rejects [Petitioner's] argument that the Affidavits submitted on behalf of 
Tom DeBerry, Michelle Hebb, and Bradley Lipscomb, Jr. approach the clear and 
convincing evidence needed to overcome the presumption of competency inherent 
in Mr. Wolfe, as well as overcome the preferential weight given to the testimony of 
Ms. Goff, Mr. Reed, and Dr. Lewis. These Affidavits do not provide any details 
regarding observations by these witnesses of Mr. Wolfe on August 28,2013, the 
date of closing, or on any other specific date. Instead, the generalized observations 
regarding Mr. Wolfe's awareness of the location of his vehicle, his repetition of 
questions and stories, and descriptions of forgetfulness have no bearing on the 
critical question of whether Mr. Wolfe appreciated the interests he owned and 
conveyed in this deed transaction. Conversely, Mr. Wolfe's conduct immediately 
following the real estate closing - depositing the substantial check received in his 
bank account on the same day of the transaction and securing the documents related 
to the transaction with his other important documents - demonstrates his own 
awareness of the important nature of the transaction. 

Furthermore, the Court finds it to be significant that [Petitioner] conceded Mr. 
Wolfe could have changed his mind to include both the surface and mineral 
interests in the sale - [Petitioner] did not have any communications with Mr. Wolfe 
following her departure on August 21, 2013; to the contrary, [Petitioner] likewise 
offered Mr. Wolfe the same consideration to purchase both his surface and mineral 
interests; and [Petitioner] does not contest Mr. Wolfe's mental competency to 
execute the corrective Quitclaim Deed correcting the scrivener's error, which was 
also executed on August 28, 2013. Consequently, the Court concludes [Petitioner] 
has failed to carry her burden to demonstrate by clear and convincing evidence that 
Mr. Wolfe lacked the requisite mental capacity to enter into a binding contract on 
August 28, 2013. 

CR., Vol. I, at 24-25). 

Petitioner complains that "Respondents place high regard on the testimony of Dr. Roger 

Lewis who treated Mr. Wolfe for superficial wounds on August 30, 2013, three days before his 

death." (Pet'r's Br. at 16). However, it is not Respondents, but rather the law of our State that 

places high regard on Dr. Lewis's testimony. This Court has held that "[t]he evidence of 
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physicians, especially those who attended the grantor and were with him considerably during the 

time it was charged he was of unsound mind, is entitled to great weight." Tharp, 147 W. Va. at 

122, 126 S.E.2d at 39 (citing Syl. Pt. 8, Jarrett v. Jarrett, 11 W. Va. 584; and Ward v. Brown, 53 

W. Va. 227,256,44 S.E. 488,500 (1903)). Dr. Lewis treated Mr. Wolfe on August 30, 2013, only 

two days after closing. His observations were entitled to the peculiar weight with which the 

Circuit Court regarded them. 

Finally, Petitioner states that "[t]he opinions of Dr. Bobby Miller also evidence the reality 

of Mr. Wolfe's condition and help explain the warning signs which were most apparent to the 

Respondents through the several weeks of interaction." (Pet'r's Br. at 17). But Dr. Miller, who 

was Petitioner's retained expert, himself testified that Mr. Wolfe was competent to understand 

what he was conveying at the time of the closing on August 28,2013. He testified: 

Q: 	 What did Mr. Wolfe believe he was signing? 

A: 	 At the time I believe that he believed he was signing away his real estate including 
surface and mineral rights. 

Q: 	 So you agree that Mr. Wolfe believed he was conveying both interests on the 
closing, August 28, 2013? 

A: Yes. 

(R., Vol. II, B. Miller Dep., at 133). 

Dr. Miller's testimony supported Respondents, not Petitioner. It made clear that Mr. Wolfe 

was, indeed, competent to sign the deed on August 28, 2013. Why Petitioner believes his 

testimony somehow precludes summary judgment is not clear, for it most certainly does not. 

Not one of the alleged "issues of material fact" identified by Petitioner created a genuine 

issue for trial. As the Circuit Court held, there was no evidence in the record on which a 
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reasonable jury could base judgment on Petitioner's behalf on any of her claims. Nothing in 

Petitioner's brief to this Court provides any reason to disturb the Circuit Court's ruling. 

2. The Breach of Contract Claim 

Petitioner alleges that Respondents' audio recordings of three meetings during the course 

of their work on behalf of Mr. Wolfe somehow is evidence of a breach of the contract between 

Respondents and Mr. Wolfe. (Pet'r's Br. at 21). But, as was the case when Petitioner raised this 

same argument in the Circuit Court, she identities no provision in the notices of agency 

relationship or any other document that prohibited the audio recordings. There is no explicit or 

implicit prohibition against audio recordings contained in either document, and despite Petitioner's 

argument to the contrary, nothing in West Virginia law supports the concept that recording or 

otherwise preserving evidence of a transaction is inconsistent with a realtor's duty to her client. 

CR., Vol. I, at 440,459). 

Without explanation or discussion, Petitioner cites this Court's decisions in Elmore v. State 

Farm Mut. Auto Ins. Co., 202 W. Va. 430, 504 S.E.2d 893 (1998) and Shamblin v. Nationwide 

iI/Jut. Ins. Co., 183 W. Va. 585, 396 S.E.2d 766 (1990). (Pet'r's Br. at 21). But nothing in those 

cases supports, or indeed, has anything to do with, Petitioner's argument. What point Petitioner 

hopes this Court will draw from those cases is not clear. 

Petitioner contends, as she did in the Circuit Court, that Respondents breached their 

contract by a "failure to ascertain the fair market value" of Mr. Wolfe's property. (Pet'r's Br. at 

21-22). But at no point during this case - including in her brief to this Court - has Petitioner ever 

pointed to any evidence that Respondents deviated from any professional standard in working with 

Mr. Wolfe to set the agreed upon listing price for the property of $90,000. To the contrary, 

Petitioner herself apparently thought it was a fair price, because she offered to purchase the 
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property from Mr. Wolfe for that same amount only a few days before the closing. CR., Vol. III, R. 

Van Heyde Dep., at 79-80). 

Petitioner did not identify or produce a real estate expert who would testify that 

Respondents deviated from any professional standard in working with Mr. Wolfe to establish the 

listing price. Respondents presented Real Estate Broker Barbara Alexander, on the other hand, 

who opined that Respondents' conduct in working with Mr. Wolfe to reach this mutually 

acceptable listing price was entirely within the professional standards and obligations owed to him. 

CR., Vol. I, at 671-73). Moreover, as Robert Williams, an appraiser retained by Clear Mountain 

Bank, aptly pointed out: 

I'd say that the value of property is determined by what a willing seller will pay - or 
what a willing seller will accept and what a willing buyer will pay. That's a true 
value. 

CR., Vol. III, R. Williams Dep., at 15-16). 

Petitioner presented no evidence in the Circuit Court, and has presented no evidence in her 

brief to this Court, to demonstrate the existence oj any dispute of material fact that should have 

precluded summary judgment on her breach of contract claim. The Circuit Court determined that 

Petitioner had "failed to establish the essential elements of breach of contract," a ruling that 

Petitioner does not even appear to challenge in her brief. CR., Vol. I, at 26). As the Circuit Court 

ruled, the facts presented, "construed in the light most favorable to Plaintiff," did not establish a 

breach of the contractual duties owed by Respondents to Mr. Wolfe. CR., Vol. I, at 26). Petitioner 

has presented no reason for this Court to disturb Judge Frye's ruling. 

3. The Breach of Fiduciary Duty Claim 

Petitioner claims that Respondent Susan Miller said at her deposition that her responsibility 

as a realtor was '''to the process' and not her clients." (Pet'r's Br. at 23). This is a woeful 
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misrepresentation. First, the question to which Ms. Miller was responding at that point in her 

deposition had nothing to do with Ms. Miller's understanding of her tiduciary duty. Second, 

Petitioner fails to disclose the remainder of Ms. Miller's answer to the line of questioning, in 

which she says precisely the opposite of what Petitioner is contending. The full excerpt from the 

transcript is as follows: 

Q: 	 Okay. Was it your intention in that meeting to convince Mr. Wolfe that he 
should go ahead and carry through with the transaction? 

A: 	 Absolutely not. 

Q: 	 At this point, who stands to lose and gain if you were to accede to hi- -- the 
wishes as expressed in the August 21 51 letter and - and tell the buyers this 
deal's done as it is, Mr. Wolfe will not sell the oil and gas rights? Who was 
hurt by doing that? 

Ms. Blythe: Objection. 

Mr. Williams: Yeah. Objection. 

Ms. Blythe: Speculation. 

A: 	 I'm - I'm not saying anyone is hurt. I'm saying the agreement was 
changing, and my responsibility is to the process. The clients make the 
decisions. 

Q: 	 Mr. Wolfe's already made a decision at a point, has he not? He-

A: 	 He is one side of the transaction. 

Q: 	 He was your first side of the transaction, was he not? 

A: That does not matter. They became equally valuable in dual agency. 

(R., Vol. II, S. Miller Dep., at 236-36 (emphasis added». 

For Petitioner to lift tive words from this exchange, take them out of context, and then 

argue that they create a dispute of fact about Respondent Miller's understanding of her fiduciary 

duty, is absurd. It becomes even more absurd when Petitioner herself points out that Respondent 
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Miller testified clearly that "the client's interest is primary over her own interest, [and] that the 

duty to act in the client's best interests including the client's financial interests over the interests of 

others is paramount." (pet'r's Br. at 23 (quoting R., Vol. II, S. Miller Dep., at 23-28». 

Apparently, what Petitioner is arguing is that Respondent Miller has a disagreement with 

herself that somehow affected the Circuit Court's ability to grant summary judgment. Even 

assuming that such a thing could create a genuine issue of material fact, the record makes clear that 

it is not the case here. Respondent Miller testitied in lucid terms about her understanding of her 

fiduciary duties to her clients. There is no dispute about that understanding in the record of this 

case. 

Petitioner argues that the differences between the appraisal value for the property 

calculated by Clear Mountain Bank's appraiser Robert Williams, the estimate by Petitioner's own 

expert Theodore Streit, and the contract price for which the property sold, evidences a breach of 

the Respondents' fiduciary duty. But as discussed previously, Petitioner could not produce any 

evidence that Respondents deviated from any professional standard in working with Mr. Wolfe to 

establish the agreed upon listing price of $90,000. Petitioner's belief that the property could have, 

or even should have, sold for more is not evidence. 

As the Circuit Court wrote in its summary judgment order: 

[A]s evidenced from the face of the Listing Contract, Defendants' commission was 
attendant on the price negotiated for sale of the property. By adhering to Mr. 
Wolfe's undisputed instructions regarding a quick sale of the property, which 
resulted in a lower commission than if the property had remained on the market for 
the typical list period, Defendants' conduct evidences action in support of their 
fiduciary duty to act according to the client's wishes. The Court rejects Plaintiffs 
arguments that the appraisals performed by Mr. Robert Williams and her own 
expert, Mr. Theodore Streit, evidence a breach of Defendants' fiduciary duty. 
Plaintiff has identified no real estate professional to testify that Defendants deviated 
from any professional standard in working with Mr. Wolfe to establish the agreed 
upon listing price of $90,000.00 in order to reach his expressed goal of a sale within 
thirty days. Instead, Ms. Alexander's expert testimony on this subject IS 

30 

http:90,000.00


unopposed. Further, the Court takes note of Mr. Williams' testimony defining the 
value of property "by what a willing seller will accept and what a willing buyer will 
pay." 

(R., Vol. I, at 26-27 (quoting R., Vol. III, R. Williams Dep., at 15-16». 

Petitioner again argues that Respondents somehow violated their fiduciary duty by 

recording three meetings with Petitioner, Mr. Wolfe, Ms. Kyle, and Mr. Haskiell throughout this 

transaction. Respondent addressed this same argument previously (see supra § IV(B)(l) & (2». 

As Petitioner herself notes, it is legal in West Virginia for a party to record a transaction without 

the permission of all participants. There is no support for the argument that the recording of 

meetings related to a real estate transaction constitutes a breach of fiduciary duty, and no 

reasonable fact finder could have found in Petitioner's favor based on the evidence that 

Respondent created such recordings. 

Rejecting Petitioner's argument that Respondents somehow breached their fiduciary duty 

to Mr. Wolfe by recording the meetings, the Circuit Court wrote: 

The Court further rejects Plaintiffs argument that Defendants' decision to capture 
audio recordings of certain meetings without disclosing this fact to Mr. Wolfe 
constitutes a breach of fiduciary duty. As a preliminary matter, Plaintiff has failed 
to cite any statutory authority or supporting case law which would permit the 
conclusion that the preservation of this evidence constitutes a breach of fiduciary 
duty owed from realtor to client. Instead, Plaintiff concedes that Defendants did not 
violate any statutory provision by capturing these recordings, which are legal in the 
State of West Virginia. Further, Plaintiff has failed to present any expert testimony 
which would suggest that Defendants' conduct was violative of the fiduciary duties 
owed to Mr. Wolfe. Instead, this Court relies on the unopposed testimony proffered 
on behalf of Defendants' expert witness, Barbara Alexander, to conclude that such 
conduct comported with the professional duties owed by Defendants to Mr. Wolfe. 

(R., Vol. I, at 27-28 (citations omitted». 

Although she conceded that she had returned to Florida on August 21, 2013, had no 

conversations with Mr. Wolfe after she left, and was not present at any meetings with Mr. Wolfe 

or Respondents after that date, Petitioner nonetheless represents to the Court that Respondents 
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"press[ ed] the transaction forward in the best interests of the buyers by having a meeting with [Mr. 

Wolfe] alone on August 26, 2013 at 11 :51 a.m. which was also recorded without Mr. Wolfe's 

permission." (Pet'r's Br. at 25). But what it is that Petitioner believes was inappropriate about 

Respondents' conduct at the August 26 meeting is left to speculation. The meeting was recorded, 

so its content is undisputed. (R., Vol. I, at 516). Yet, Petitioner identifies nothing about the 

meeting that she claims was problematic. Certainly, the mere fact that a meeting occurred on 

August 21 did not violate any fiduciary duty. 

The Circuit Court considered and rejected the same arguments that Petitioner makes in her 

brief to this Court. It wrote: "Based on these facts, construed in the light most favorable to the 

Plaintiff, the evidence does not establish a breach of the fiduciary duties owed by Defendants to 

Mr. Wolfe, and it is the opinion of the Court that no reasonable fact finder could conclude 

otherwise." (R., Vol. I, at 28). Petitioner has presented nothing to this Court to justify reversal of 

the Circuit Court's ruling. 

4. The Constructive Fraud Claim 

Petitioner represents to this Court that her "narrative and theory" about the case should 

have been sufficient to defeat summary judgment. (Pet'r's Br.at 27). But this Court has been clear 

that a party's unsupported speculation is not sufficient to defeat a summary judgment motion. 

Williams v. Precision Coil, Inc., 194 W. Va. 52, 61, 459 S.E.2d 329,338 (1995) (quoting Felty v. 

Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th Cir. 1987)). The nonmoving party to a motion 

for summary judgment "cannot create a genuine issue of material fact through mere speculation or 

the building of one inference upon another." Id at 61 n.14, 459 S.E.2d at 338 n.14 (quoting Beale 

v. Hardy, 769 F.2d 213,214 (4th Cir. 1985)). "Inferences and opinions must be grounded on more 
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than flights of fancy, speculations, hunches, intuition, or rumors." Id. at 61 n.14, 459 S.E.2d at 338 

n.14. 

Petitioner's "narrative and theory" about the case, which is premised on the idea that 

Respondents forced Mr. Wolfe to accept a "lowball" price for his property, is based on nothing but 

sheer speculation. (pet'r's Br. at 27). There is not a fact in the record to support it. On top of that, 

the theory makes no sense. As the Circuit Court noted in its summary judgment order, had 

Respondents been acting to further their own financial interests, they wquld have wanted Mr. 

Wolfe's property to sell for a higher price, which would have resulted in a higher commission. 

(R., Vol. I, at 26). "[I]f the factual context renders [the nonmoving party's] claim implausible - if 

the claim ... simply makes no economic sense - [the nonmoving party] must come forward with 

more persuasive evidence to support [the] claim[.]" Id. at 61, 459 S.E.2d at 338 (quoting 

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)). Petitioner's 

"narrative and theory" about the case makes no sense, economically or otherwise. It was wholly 

insufficient to preclude summary judgment. 

In § V(B)(5) of her brief which concerns her claim of constructive fraud, Petitioner shifts 

from arguing that Respondents breached a duty to Mr. Wolfe by recording certain meetings with 

him to a new argument that Respondents "were involved in the violations of the trust with Mr. 

Wolfe by engaging in recording only certain isolated meetings." (Pet'r's Br. at 27). In other 

sections of her brief, Petitioner argues that Respondents breached certain duties to Mr. Wolfe by 

recording any meetings with him. (Pet'r's Br. at 14-15,21,25). But in this section, she argues 

that Petitioner committed constructive fraud by not recording all of those meetings. (pet'r's Br. at 

27). 
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There are no facts or law to support this argument. As addressed previously, nothing in 

West Virginia law or in any document relevant to this case precluded Respondents from recording 

any meeting to which they were a party, or required them to record every such meeting. Nothing 

in the recordings that Respondents made supports any of Petitioner's theories ofliability. (R., Vol. 

I, at 516). 

The record is undisputed that Respondents created the recordings because they worried that 

Petitioner and her husband were plotting litigation. (R., Vol. I, at 512-15). They were correct, and 

the recordings they made, which are unchallenged in their authenticity and completeness, helped 

Respondents to demonstrate convincingly that Petitioner's theories are entirely without factual 

support. That Petitioner may wish the recordings did not exist is understandable; but as the Circuit 

Court held, there is nothing about the recordings that violates any law or any contractual term. (R., 

Vol. I, at 19-21). Petitioner's arguments to the contrary fail as a matter of fact and as a matter of 

law. 

Petitioner claims that Respondents gave "specific legal advice [to Mr. Wolfe] without 

being a trained and licensed lawyer ...." (Pet'r's Br. at 28). But she does not disclose what that 

alleged legal advice might have been. Certainly, there is nothing in the record to support an 

allegation that Respondents did anything that approached the practice of law. E.g., State ex reI. 

Frieson v. Isner, 168 W. Va. 758, 765, 285 S.E.2d 641, 649 (1981) (setting forth "a general 

definition" of the practice of law). 

Petitioner also alleges that Respondents "steer[ed] Mr. Wolfe away from who he thought to 

be his attorney (Buddy [Turner]) to attorney Neil Reed ...." (Pet'r's Br. at 28). Again, there is 

nothing in the record to support this allegation. To the contrary, the record is clear that Mr. Reed 

drafted the deed because Mr. Turner had indicated that he could not do so because he had earlier 
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drafted the corrective deeds on which the tinal deed would be based. (R., Vol. II, S. Miller Dep., 

at 277-81). As the Circuit Court wrote "PlaintitT has presented no testimony from Mr. Turner or 

Mr. Reed to contradict Ms. Miller on this issue." (R., Vol. I, at 11). 

Petitioner argues that under this Court's decision in Rosier v. Rosier, 227 W. Va. 88, 705 

S.E.2d 595 (2010), "the burden of proof will actually shift to the Respondents on this cause of 

action." (Pet'r's Br. at 28). But Petitioner has missed the requirement that in order for the burden 

of proof to shift, there must be "an indication of fraud." ld. at 102, 705 S.E.2d at 609; Syl. Pt. 10, 

Work v. Rogerson, 152 W. Va. 169, 160 S.E.2d 159 (1968) (holding that "[w]here a fiduciary 

relationship exists and there is an indication ojJraud a presumption of fraud arises and the burden 

of going forward with the evidence rests upon the fiduciary to establish the honesty of the 

transaction.") (emphasis added). Here, as the Circuit Court noted, Petitioner never presented any 

fact from which a reasonable jury could determine that there was an indication of fraud. (R., Vol. 

I, at 31). 

Even if the burden on this issue had shifted to Respondents to show honest conduct, they 

met that burden by presenting clear and unchallenged evidence that there was no fraudulent act, 

statement, or omission by Respondents at any time during the transaction. Respondents presented 

credible and uncontroverted testimony from Mr. Wolfe's counsel, his treating physician, the 

attorney who notarized the deed, and everyone else who attended the closing, all of whom testified 

that Mr. Wolfe possessed sufficient mental acuity to understand the nature of the transaction and 

act on his own wishes. Additionally, Mr. Wolfe's own recorded statements during the final 

interaction prior to the closing confirm his intention to proceed with the sale of the mineral and 

surface interests. 
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The Circuit Court noted that Petitioner "'has identified no affirmative statements or conduct 

committed by [Respondents] in connection with the real estate transaction which would establish 

undue influence on the part of [Respondents] against Mr. Wolfe, or which would tend to deceive 

Mr. Wolfe regarding the transaction." (R., Vol. I, at 30). To the contrary, the evidence 

demonstrated that Respondents upheld their duties to Mr. Wolfe in all respects. There is no 

evidence in the record, direct or circumstantial, that is sufficient to create even an inference of 

fraud. 

Finally, Petitioner appears to concede that she failed to plead fraud with sufficient 

particularity in her Amended Complaint, but she argues that the Circuit Court should have allowed 

her to again amend her pleadings. (Pet'r's Br. at 29). Petitioner has raised the Circuit Court's 

refusal to grant her untimely motion to amend as a separate assignment of error, which is 

addressed infra § IV(C). The Court should note additionally that the Circuit Court did not base its 

summary judgment on the sufficiency of Petitioner's pleading of fraud; rather, it addressed the 

claim on the merits of Petitioner's evidence, or lack thereof. CR., Vol. I, at 29-31). Thus, 

Petitioner's argument that she should have been permitted a further amendment of her pleadings is 

irrelevant. The Circuit Court did not grant summary judgment on Petitioner's constructive fraud 

claim on the mere basis of her faulty pleadings. 

The Circuit Court wrote, "[b lased on these facts, construed in the light most favorable to 

the [Petitioner], the evidence does not establish a constructive fraud perpetrated by [Respondents] 

against Mr. Wolfe, and it is the opinion of the Court that no reasonable fact finder could conclude 

otherwise." (R., Vol. I, at 31). Petitioner has neither pointed this Court to record evidence nor 

presented argument that would raise even a colorable challenge to the validity of the Circuit 

Court's decision to grant summary judgment on Petitioner's claim. 
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C. 	 Petitioner's Motion to Amend Her Complaint Was Untimely, Futile, and Presented 
No Basis for Denial of Respondents' Motion for Summary Judgment. 

Petitioner argues that the Circuit Court erred by not granting her the right to tile a second 

amended complaint. (pet'r's Br. at 17-20). She concedes that her motion to amend, which she 

filed just before the hearing on Respondents' motion for summary judgment, was untimely. 

(Pet'r's Br. at 17-18). Yet she states without elaboration that Respondents would not have been 

prejudiced by the tardy amendment. (Pet'r's Br. at 17). 

Petitioner sought to amend her pleadings to include claims that Respondents had 

committed "wrongful conduct" by making audio recordings of three meetings, the same claims on 

which her appeal to this Court is largely based. Petitioner had known about the recordings since 

they were disclosed by Respondents in discovery on December 10, 2014, nine months before she 

filed her motion to amend. She had possessed copies of the recordings since April 8,2015. Still, 

Petitioner waited until two months after discovery closed and until the eve of arguments on 

Respondents' motion for summary judgment before filing her motion to amend. (R., Vol. I, at 

712-15). She has made no attempt to explain this delay, which itself provided sufficient reason for 

the Circuit Court to deny her motion to amend. 

Petitioner's contention that Respondents would have suffered no prejudice had the Circuit 

Court allowed the amendment is unquestionably incorrect. Had the Circuit Court granted the 

motion and delayed its decision on Respondents' motion for summary judgment, the amendment 

would have required, at a minimum, that discovery be reopened so that Respondents could 

redepose Petitioner and other witnesses on the verified allegations set forth in the new pleading, 

and that Respondents bear the cost of preparing again for dispositive motions based on information 

produced during the subsequent discovery period. The resulting delay would have required that all 
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remaining deadlines in the case be pushed back as well, and would have increased signiiicantly 

Respondents' costs of defense. 

This Court has instructed that the West Virginia Rules of Civil Procedure are intended to 

and "shall be construed and administered to secure the just, speedy, and inexpensive detennination 

of every action." W. Va. R. Civ. P. l. The Court has cautioned that "[t]he liberality allowed in the 

amendment of pleadings does not entitle a party to be dilatory in asserting claims or to neglect his 

case for a long period of time." Mauck v. City ojMartinsburg, 178 W. Va. 93, 95-96, 357 S.E.2d 

775, 777-78 (1987) (citing Daves v. Payless Cashways. Inc., 661 F.2d 1022 (5th Cir. 1981». 

Further, "[l]ack of diligence is justification for a denial of leave to amend where the delay is 

unreasonable, and places the burden on the moving party to demonstrate some valid reason for his 

neglect and delay." Id. (citing Carter v. Supermarkets General Corp., 684 F.2d 187 (1st Cir. 

1982); Freeman v. Continental Gin Co., 381 F.2d 459 (5th Cir. 1967); Roorda v. American Oil 

Co., 446 F.Supp. 939 (W.O.N.Y. 1978». This Court in Mauck cited Feeney v. Commonwealth, 

475 F.Supp. 109, 111-12 (O.Mass. 1979), where a plaintiff had similarly attempted to defeat a 

dispositive motion with the belated filing of an amended complaint. The Feeney court wrote: 

At this very late stage, an interest in orderly litigation cautions against entertaining 
arguments not previously raised absent very compelling circumstances; parties 
should ordinarily litigate all issues at one time rather than piecemeal ... It would be 
unfair to defendants, after the latter have prevailed on the ... theories originally 
presented, to allow plaintiff to test yet another theory and to continue on what 
would become a new law suit. 

Mauck, at 95-96,357 S.E.2d at 777-78 (quoting Feeney, 475 F.Supp. 109,111-12). 

Perhaps more important is the fact that the amendment Petitioner sought to assert would 

have been futile, for it would have raised nothing that was not fully considered and addressed by 

the Circuit Court in its summary judgment motion, and nothing that would have withstood 

summary judgment. Petitioner sought only to assert additional claims premised on Respondents' 
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recording of the three meetings. (Pet'r's Br. at 18-19; R., Vol. I, at 712-15). As discussed at 

length supra §§ IV(B)(l), (2), & (4), there is no basis in law or fact for Petitioner's claim that the 

recordings created any viable cause of action in her favor. As the Circuit Court held: 

The Court further rejects Plaintiffs argument that Defendants' decision to capture 
audio recordings of certain meetings without disclosing this fact to Mr. Wolfe 
constitutes a breach of fiduciary duty. As a preliminary matter, Plaintiff has failed 
to cite any statutory authority or supporting case law which would permit the 
conclusion that the preservation of this evidence constitutes a breach of fiduciary 
duty owed from realtor to client. Instead, Plaintiff concedes that Defendants did not 
violate any statutory provision by capturing these recordings, which are legal in the 
State of West Virginia. Further, Plaintiff has failed to present any expert testimony 
which would suggest that Defendants' conduct was violative of the fiduciary duties 
owed to Mr. Wolfe. Instead, this Court relies on the unopposed testimony proffered 
on behalf of Defendants' expert witness, Barbara Alexander, to conclude that such 
conduct comported with the professional duties owed by Defendants to Mr. Wolfe. 

(R., Vol. I, at 27-28 (citations omitted). 

As the Circuit Court correctly held, Respondents' recording of three meetings did nothing 

to assist Petitioner in her burden of proving her claims of breach of contract, breach of fiduciary 

duty, and constructive fraud. Setting forth those same allegations in a new pleading would not 

have changed that fact. The ultimate result would have been the same. As this Court has held, a 

trial court need not allow a party to amend its pleading where the amendment would be futile. 

E.g., Bowyer v. Hi-Lad, Inc., 216 W. Va. 634, 653, 609 S.E.2d 895, 914 (2004). Here, the 

amendment Petitioner sought would not have added any allegation not already fully considered 

and rejected by the Circuit Court, and would not have changed the fact that Petitioner could not 

withstand summary judgment on any of her claims. 

As this Court held in A;fauck, "[a] motion for leave to amend a complaint is addressed to the 

sound discretion of the trial court." Mauck, at 96, 357 S.E.2d at 778 (citing Nellas v. Loucas, 156 

W. Va. 77,191 S.E.2d 160 (1972) and Perdue v. SJ. Groves and Sons Co., 152 W. Va. 222,161 

S.E.2d 250 (1968). The amendment Petitioner sought would have been unjust and prejudicial to 

39 




Respondents, and would have been futile in that it would have added only claims already fully 

addressed and rejected by the Circuit Court. Petitioner has presented nothing from which this 

Court could conclude that the Circuit Court abused its discretion in denying her motion to amend. 

D. 	 The Circuit Court Followed This Court's Longstanding Precedent in Holding That 
One Who Attacks the Competency of a Grantor in a Deed Must Prove His or Her 
Claims By Clear and Convincing Evidence. 

Without citation to authority, Petitioner argues that the Circuit Court should have applied a 

preponderance of the evidence standard of proof to her attack on Mr. Wolfe's competency to sell 

his property. (Pet'r's Br. at 29). As a preliminary matter, the Court should note that Petitioner has 

overstated her assignment of error to suggest that the Circuit Court applied a clear and convincing 

evidence standard to all of her claims. (pet'r's Br. at 29). While it is true that, under this Court's 

precedent, the clear and convincing standard of proof should indeed have applied to all of 

Petitioner's claims, what the Circuit Court actually held is that Petitioner's assertion of Mr. 

Wolfe's competency to sell his property had to be proven by clear and convincing evidence. (See 

R., Vol. I, at 3, 18,21,23,25). That is what the law in West Virginia has been since only a few 

years after West Virginia became a state. 

This Court has stated repeatedly and unequivocally: 

The presumption of law is that the grantor in a deed was sane and competent to 
execute it at the time of its execution, and the burden of providing that he was not 
mentally competent is on the one attacking its validity. 

Cyrus v. Tharp, 147 W. Va. 110, 122, 126 S.E.2d 31, 39 ( 1962) (citing 11 earlier decisions holding 

likewise, dating back to 1877). To overcome the presumption of validity, the person or entity 

attacking a deed transfer must present clear and convincing evidence that the transfer is voidable or 

was the subject of a fraudulent procurement. E.g., Syl. Pt. 3, McElwain v. Wells, 174 W. Va. 61, 

322 S.E.2d 482 (1984); cf William James Sons Co. v. Hutchinson, 79 W. Va. 389, 90 S.E. 1047 
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(1916) (holding that to rebut the legal presumption that acceptance of a deed satisfies all covenants 

in an antecedent written agreement, "the intention to the contrary must be clear and convincing.") 

Courts in other states have ruled consistently. E.g., Mullins v. Ratcliff, 515 So.2d 1183, 1190 

(Miss. 1987) ("Where the challenger asserts lack of mental capacity to execute a deed, his burden 

becomes one of proving his point by clear and convincing evidence."); Daughton v. Parson, 423 

N.W.2d 894, 896 (Iowa App., 1988) ("The party alleging lack of mental capacity sufficient to 

execute a deed has the burden of proving by clear, convincing, and satisfactory evidence that the 

grantor did not possess 'sufficient consciousness or mentality ... to understand the import of her 

acts' when the deed was executed."); Sooner Fed 'I Say. & Loan Ass 'n v. Smoot, 735 P.2d 555,558 

(Okla. 1987) ("The evidence presented to establish [the Grantor's] incompetence must itself be of 

a clear and convincing nature to overcome the presumption of competence."); Stewart v. Woodru./J, 

505 P.2d 1081, 1085 (Ariz. App. 1973) ("The deed will not be set aside because of invalidity 

except on a showing of clear and convincing proof.") 

If a person is capable of knowing the nature, character, and effect of his deed at the time of 

making it, he is considered as legal compos mentis. Tharp, at 121-22, 126 S.E.2d at 38-39 

(quoting, Syl. Pt. 2, Black v. Post, 67 W. Va. 253, 67 S.E. 1072 (1910)). Mere old age, 

eccentricity, or infirmity of mind and body is not sufficient to overcome the presumption of mental 

capacity of the grantor. Id (citing several cases holding likewise). As this Court has held: 

A grantor in a deed may be extremely old, his understanding, memory, and mind 
enfeebled and weakened by age, and his action occasionally strange and eccentric, 
and he may not be able to transact many affairs of his life, yet if age has not 
rendered him imbecile, so that he does not know the nature and effect of the deed, 
this does not invalidate the deed. If he be capable, at the time, to know the nature, 
character and effect of the particular act, that is sufficient to sustain it. 

Id. at Syl. Pt. 3 (citing Syl. Pt. 5, Buckey v. Buckey, 38 W. Va. 168, 18 S.E. 383 (1893)). 

In the instant case, the Circuit Court's ruling would not have differed regardless of which 
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standard of proof applied. Petitioner had no evidence sufficient to establish that Mr. Wolfe was 

incompetent to sell his property at the time of the closing under any standard. Even so, Petitioner's 

argument without authority that the Circuit Court applied the wrong standard of proof is contrary 

to this Court's longstanding precedent, and provides no reason for this Court to disturb the Circuit 

Court's ruling. 

E. 	 Petitioner's Argument Concerning Her Constitutional Right to Seek Redress for Her 
Claims Mischaracterizes a Failure of Proof as an Issue of Remedy. 

Citing W. Va. Const. Art. III, § 17, Petitioner claims that the Circuit Court somehow 

impermissibly limited her "available remedies" because it found significant Petitioner's voluntary 

dismissal of her verified claim that the deed transferring the property from Mr. Wolfe to Ms. Kyle 

and Mr. Haskiell was invalid. (Pet'r's Br. at 29-30). But the Circuit Court's holding on this issue 

had nothing to do with the remedies available to Petitioner. Rather, it simply concerned the fact 

that Petitioner had no evidence to establish her claims against Respondents. 

Petitioner chose when she initiated this case to assert verified allegations alleging that the 

deed transferring property from Mr. Wolfe to Ms. Kyle and Mr. Haskiell was void because Mr. 

Wolfe was "mentally incompetent" at the time he "was made to sign" the subject deed. (R., Vol. I, 

at 92-93). Petitioner later voluntarily dismissed that claim. (R., Vol. I, at 693-96). What the 

Circuit Court held was that, by dismissing her claim that the deed was invalid, Petitioner had given 

up any argument that her verified allegation constituted evidence in favor of her claims against 

Respondents. 	The Court wrote: 

[Petitioner's] choice of remedies does not relieve her of the obligation to prove each 
necessary element of her claims or to demonstrate a disputed issue of material fact 
in order to survive [Respondents'] Motion/or Summary Judgment. [Petitioner] may 
elect to seek any remedy to which she believes she is entitled by law. However, she 
has a concomitant obligation to establish the essential elements of the claims which 
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correspond to the remedy sought. For the reasons stated herein, [Petitioner] has 
failed to carry her burden. 

(R., Vol. I, at 19 n.l). 

Petitioner's characterization of the Circuit Court's ruling as an effort to limit her available 

remedies is not accurate. The Circuit Court simply evaluated whether Petitioner had presented 

sufficient evidence on any of her claims to allow a reasonable jury to rule in her favor. Because 

she had not, the Court properly granted summary judgment. Petitioner's argument that the Court 

unconstitutionally deprived her of the right to seek a remedy is without merit. 

F. 	 The Circuit Court's Disputed Discovery Rulings Concerning the Timing of Disclosure 
of Respondents' Audio Recordings Were Correct, and In Any Event, Were Irrelevant 
to Its Consideration of Summary Judgment. 

In Section VeE) of her brief, Petitioner complains that the Circuit Court's rulings 

concerning the timing of production of Respondents' audio recordings were erroneous. But the 

issue of which she complains was resolved long before the Circuit Court considered summary 

judgment, and even Petitioner does not contend that the rulings in any way inhibited or otherwise 

affected her ability to obtain or produce evidence in support of her claims. In any event, the 

Circuit Court's rulings on this matter were supported by the facts and in accordance with the law. 

The Circuit Court's order concerning production of the audio recordings was entered on 

February 21,2015. (R., Vol. I, at 33-43). Respondents had disclosed in written discovery the 

existence of the audio recordings, but had asked the Circuit Court for a protective order delaying 

the production of copies of the recordings to Petitioner until after Respondents had taken the 

depositions of Petitioner and her husband. CR, Vol. I, at 33-43). Petitioner had moved to compel 

immediate production of the recordings. (R., Vol. I, at 33-43). The Circuit Court heard argument 

on the motions, denied the motion to compel, and granted the protective order. It wrote: 
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[I]t has been held that in appropriate cases the trial court may order a party to be 
deposed before his/her statement is produced. This may occur because of the 
legitimate interest in receiving a version of the party's testimony which has not 
been tailored to conform to an earlier statement. Franklin D. Cleckley, et al. 
Litigation Handbook on West Virginia Rules of Civil Procedure 723 (4th ed. 2012) 
(emphasis added). 

(R., Vol. I, at 41 (emphasis in original, citations to several cases removed)). 

The Circuit Court ordered that Respondents were to produce the contents of the recordings 

only after they had had a reasonable opportunity to depose Petitioner and her husband. (R., Vol. I, 

at 43). Petitioner and her husband were deposed on April 7, 2015. Respondents produced copies 

of the recordings to Petitioner by hand-delivery on the following day. 

Petitioner says nothing in her brief about how the Circuit Court's ruling concerning the 

timing of production of the audio recordings prejudiced her. She cites no authority for the 

proposition that the ruling was erroneous. She says nothing about how the ruling in any way 

affected her ability to respond to Respondents' summary judgment motion. Her assignment of 

error on this point is meritless. 

G. 	 The Circuit Court's Ruling on the Motion in Limine Is Not an Appealable Order. 

Petitioner contests the Circuit Court's ruling granting Respondents' motion in limine to 

exclude from trial certain evidence involving matters personal to Respondent Susan Miller. 

(Pet'r's Br. at 33-35). The problem with Petitioner's assignment of error is that, because the 

Circuit Court granted summary judgment in Respondents' favor, there has not been a trial from 

which any evidence has been excluded. That being the case, Petitioner's appeal of this issue is 

improper, because a circuit court's mere grant or denial of a motion in limine does not constitute a 

final, appealable order. 

A circuit court's ruling on a motion in limine is not, by itself, subject to appeal. As this 

Court wrote in Vaughan v. Greater Huntington Park and Recreation Dist., 223 W. Va. 583, 588, 
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678 S.E.2d 316, 321 (2009), '" A motion in limine is a procedure which enables the Circuit Court 

to become acquainted with a potentially troublesome evidentiary issue in advance of the offer of 

evidence ... in order to prevent the jury from being exposed to inadmissible evidence.' Daniel v. 

Stevens, 183 W. Va. 95,103-04,394 S.E.2d 79,87-88 (1990). As such, the resulting order is not a 

final judgment because it obviously is not dispositive of the entire suit, it does not conclude 

proceedings on a claim raised in the suit, nor does it release a party from all or part of the suit." 

Id.; accord 21 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 

5307.16; 1 Louis J. Palmer, Jr., Justice Robin Jean Davis, & Franklin D. Cleckley, Handbook on 

Evidence/or West Virginia Lawyers § 103.04[3] (6th ed. 2015). 

In Vaughan, this Court rejected the appeal of a circuit court's ruling on a motion in limine 

even though the circuit court itself had tried to make its order appealable by including language 

from W. Va. R. Civ. P. 54(b) stating that the order was "final and appealable" and "there is no just 

reason for delay." Vaughan, at 588, 678 S.E.2d at 321. The Court wrote, "Despite the lower 

court's expression of finality in the orders before us, the rulings fail to dispose of the suit or to 

terminate litigation as to a claim or party and thus do not represent the degree of finality which 

would permit interlocutory appellate review." Id. at 588-89,678 S.E.2d at 321-22. 

Likewise, the Circuit Court's ruling on the motion in limine in the instant case did not 

dispose of this suit or any of its claims, or end the litigation as to any party. It was simply a 

pretrial evidentiary ruling concerning a trial that never occurred. 

Petitioner does not, and could not, contend that the Circuit Court's ruling on the motion in 

limine had any effect on its consideration of the motion for summary judgment. The issue is never 

mentioned in the Circuit Court's 32-page summary judgment order. But even if the Circuit Court 

had considered the issue in its summary judgm~nt determination, that would not have made its 
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ruling on the motion in limine final and appealable. As this Court made clear in Vaughan, a mere 

pre-trial evidentiary ruling does not constitute a final and appealable order. The Court therefore 

should reject the appeal and uphold the ruling below. 

H. 	 As This Court Already Has Ruled, There Existed No Valid Reason for Judge Frye's 
Recusal. 

As her final volley, Petitioner argues yet again that Judge Frye should have recused himself 

from this case. Petitioner claims that a comment Judge Frye made from the bench during a June 4, 

2015 motions hearing was "prejudicial" and "indicates an opinion on one of the primary fact issues 

of the case, which clearly favors the Defendants." (Pet'r's Br. at 36). The disputed comment was: 

"I think I'm going to have the competency issue decided because if - as I read what you sent to me 

so far - if this man's competent, the rest of it's over ...." (Pet'r's Br. at 36). Petitioner also 

claims the "rapidity" of Judge Frye's ruling on the motion for summary judgment and the 

"geographic proximity between Judge Frye's home court and Kingwood" combine to "create an 

appearance of impropriety and partiality towards the wife of the sitting Circuit Judge of Preston 

County.,,6 (pet'r's Br. at 36). 

When Petitioner raised these same claims below, Judge Frye advised this Court of 

Petitioner's motion seeking his disqualification. CR., Vol. I, at 334). After review of the motion, 

Chief Justice Margaret L. Workman entered an Administrative Order on July 8, 2015 denying the 

motion, and stating, "the Chief Justice has determined that the evidence set out in support of the 

disqualification motion is insufficient to warrant such disqualification." CR., Vol. I, at 334). 

6 Petitioner appears to have abandoned the additional argument she made in the Circuit Court claiming that 
an on-the-record discussion between Judge Frye and counsel for Respondents at the June 4 hearing 
involving whether the case would be bifurcated somehow suggested that there must at some point have 
been an ex parte communication on the subject. (R., Vol. I, at 323-25). 
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Petitioner has raised nothing additional in her brief to cause this Court to reconsider its 

prior ruling on this matter. She cites no law and no evidentiary support, other than her own 

baseless allegations and conjecture. 	 This Court should again reject Petitioner's contention on the 

same basis as it did before. 

v. CONCLUSION 

WHEREFORE, Respondents respectfully request that this Court affirm the judgment of the 

Circuit Court of Preston County. 
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