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I. INTRODUCTION 
~ x 

Petitioner Cynthia W. Van Heyde, Administratrix of the Estate ofPatrick A. Wolfe, and 

also his niece, submits this Reply in support ofher petition for appeal from the Circuit Court of 

Preston County's (by Special Appointment Judge Andrew N. Frye, Jr.) decision and judgment 

entered on September 30, 2015 granting Respondents' Motion for Summary Judgment. The 

Respondents' brief is premised upon a hodgepodge of facts selectively parsed from the totality of 

evidence and deposition testimony presented to the Circuit Court in response to Respondents' 

Motion for Summary Judgment. Fairly viewing the totality of evidence and deposition testimony 

clearly places the Respondents' version ofthe facts in dispute which must be resolved by a jury. 

Nothing in Respondents' brief negates the existence of the totality of the evidence and deposition 

testimony cited by -Petitioner in her Petition for Appeal. Nothing in Respondents' Brief rebuts 

Petitioner's arguments that the Circuit Court erred in granting Respondents Summary Judgment. 

II. REPLY TO RESPONDENTS' STATEMENT OF THE CASE 

Respondents view of the facts is specifically tailored and selectively parsed from the 

totality of the evidence submitted to the Circuit Court to defend their unlawful and irresponsible 

conduct towards Patrick A. Wolfe. Respondents, as they did during their interaction with Mr. 

Wolfe, ignore his statements evidencing his desires made to them in the meetings which they 

recorded without his knowledge. (Appendix p. 516 - recording of 8/19/13 Meeting; (App.516 

and 8/26/13 11 :51 am meeting). These statements alone create a material issue of fact regarding 

Mr. Wolfe's desires and mental competency. Respondents ignore the statements made to Mr. 

Wolfe's acquaintances reflected in their affidavits evidencing Mr. Wolfe's declining mental 

capacity during the last months of his life and his desire to retain his oil and gas interests. (App. 
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pp. 832 -841 Affidavits); [App. TRANSCRIPT OF DEPOSITION OF CYNTHIA VAN HEYDE 

AND EXHIBITS (FILED) pp.242-246]. 

Respondents specifically ignore the Affidavit ofBradley J. Lipscomb (App. pp. 839 -841 

Affidavit ofBradley J. Lipscomb); Therein, Mr. Lipscomb explains how he and his wife 

interacted with Mr. Wolfe almost every day ofMr. Wolfe's last sixty days on earth and 

commented on their observations ofMr. Wolfe's declining mental capacity. Mr. Lipscomb also 

stated that "[o]n at least five (5) separate occasions, Mr. Wolfe told me that he was going to meet 

with his broker and he was going to tell her that he was not selling his oil and gas rights." 

While Respondents regret that Petitioner filed such an extensive record from the Circuit 

Court, the record submitted to the Circuit Court in opposition to Respondents Motion for 

Summary Judgment reflects the facts of the interactions between Mr. Wolfe and the 

Respondents. Respondents cannot hide from the facts regardless of their best efforts to avoid 

them. The facts of interest to Respondents in their Reply Brief concentrate on the mental 

capacity ofMr. Wolfe in a single snapshot ofAugust 28,2013, the date of the closing 

orchestrated by Respondents, based upon the testimony only of persons with self interest 

involved in theclosing. Respondents did not endeavor to take the depositions of any of Mr. 

Wolfe's regular acquaintances, including his attorney Woodrow "Buddy" Turner, apparently so 

as not to memorialize observations ofpeople who knew Mr. Wolfe well and saw him regularly. 

Respondents assert that Petitioner testified in her deposition that she did not dispute Mr. 

Wolfe's mental capacity to execute the quitclaim deed on August 28, 20 13(Reply Briefp. 7). To 

fully comprehend Petitioner's testimony in that instance, the full series of questions and 

responses should be considered. [App. TRANSCRIPT OF DEPOSITION OF CYNTHIA VAN 
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HEYDE AND EXHIBITS (FILED) pp. 324-332]; Considering this evidence of the many 

observations ofMr. Wolfe's "confusion" and being "foggy" in a light most favorable to the 

Petitioner reveals that Respondents' assertion in this regard is quite misleading. 

Respondents make an assertion in their Reply Brief that Ms. Van Heyde could not 

provide any evidence during her deposition to support her allegations that Mr. Wolfe was in any 

way impaired at the closing on August 28, 2013. (Respondents' Briefp. 9). This assertion is very 

misleading. Throughout her deposition, Petitioner explained the communications with Mr. 

Wolfe that resulted in Mr. and Mrs. Van Heydes intervention as well as the red flags ofMr. 

Wolfe's declining mental capacity during the last several months ofhis life. [App. 

TRANSCRIPT OF DEPOSITION OF CYNTHIA V AN HEYDE AND EXHIBITS (FILED) pp. 

66-70; 130-131; 161-171; 193-195; 201-213; 231-234; 251-279]. Each of the statements about 

Mr. Wolfe's declining mental capacity made in the presence of Respondent Miller constitute a 

separate red flag to Respondent Miller about Mr. Wolfe's declining mental capacity. Each of the 

red flags were ignored and are now evidence that should be considered by a jury. 

Additionally, Petitioner has never stood in a fiduciary capacity to Mr. Wolfe, as did 

Respondents Miller and Lipscomb throughout their relationship with Mr. Wolfe. Those duties 

actually now extend to Petitioner in her capacity as Administratrix ofMr. Wolfe's estate. 

While Respondents cite the deposition testimony ofDr. Roger Lewis, MD as support for 

their assertions of proof ofMr. Wolfe's capacity to execute a deed, Respondents ignore Dr. 

Lewis' testimony cited by Petitioner in her Brief. Dr. Lewis' actions in calling West Virginia 

Adult Protective Services in and of itself creates an issue of fact regarding Dr. Lewis's opinions 

as well as Mr. Wolfe's ability to take care ofhimself. Such creates an issue of fact for the jury as 
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to Mr. Wolfe's competency. 

The fact that Petitioner told her uncle that she would be willing to buy the property for 

$90,000 is not relevant to the issues raised by this appeal. Again, a full reading of the deposition 

transcript places the statement in proper context and it would be for a jury to decide whether 

there was a real offer to buy by the Petitioner or if this facet is even relevant to the issues at hand. 

[App. TRANSCRIPT OF DEPOSITION OF CYNTHIA VAN HEYDE AND EXHIBITS 

(FILED) pp. 179-187]. Never has Petitioner nor Mr. Wolfe stated an objection to selling the 

surface of the property. Mr. Wolfe objected to selling the oil and gas rights and the surface for 
~ . 

$90,000.(App. pp. 832 -841); [App. TRANSCRIPT OF DEPOSITION OF CYNTHIA VAN 

HEYDE AND EXHIBITS (FILED) pp.242-246]; (App. 516 - CD recordings of 8/26/13 at 11 :51 

am meeting). 

Finally, Respondents ignore the facts cited by Petitioner supporting the causes ofaction 

relative to how Respondents failed to discharge their fiduciary duties owed to Mr. Wolfe, duties 

heightened by the expertise and experience as realtors, and heightened by an obviously elderly 

person who was at times confused, if not worse. In this regard, Respondents cite to one question 

and answer to Petitioner's forensic psychologist expert, Dr. Bobby Miller, M.D. This specific 

quote provided out of context is also misleading. A fair reading of this portion of Dr. Miller's 

deposition reveals that Dr. Miller did not deviate from his written opinions in his report of June 

22,2015 [TRANSCRIPT OF DEPOSITION OF DR. BOBBY MILLER, M.D. AND EXHIBITS 

(FILED) pp.133-140 and Exhibit 13]: 

"OPINION 

1. Patrick Wolfe, due to dementia, did not possess the civil competence to 
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enter into a contract and was subject to undue influence ....•. 

FORENSIC FORMULATION 

I. Mr. Wolfe, at the time of his death, had histologically proven 
dementia of sufficient magnitude that it was a contributing factor to 
his death ..... . 

II. Mr. Wolfe was noted by family and friends to have a deterioration of 
congnition and daily function .•..•.• 

III. It is likely that Mr. Wolfe was in late Stage lor early Stage 2 
dementia...•••• 

VI. Mr. Wolfe had clearly articulated his intent and desires in the sale of 
his property ..... 

V. At the time of the signing Mr. Wolfe evidenced cognitive impairments 
such that he was unable to appreciate the nature of the transaction or 
its ramifications and was unable to muster his free will to resist the 
influence of designing persons •..... " 

Dr. Miller's opinions create an issue of fact for the jury as to Mr. Wolfe's competency 

and whether Respondents breached the fiduciary duties owed to Mr. Wolfe by Respondents 

undue influence. Furthermore, Respondents failed to retain an expert to counter Dr. Miller's 

opinions. 

III. 	 SUMMARY JUDGMENT IS PRECLUDED AS THE ISSUE OF 
MENTAL COMPETENCE IN MAKING A DEED IS A OUESTION FOR A JURY 

Although Respondents brief attempts to couch this action solely as deed rescission case, 

Respondents' Brieffails to consider that under West Virginia common law, the issue ofmental 

competence in making a deed, will or other agreement is one for determination by a jury. 

Go-Mart, Inc. v. Olson, 482 S.E.2d 176, 198 W.Va. 559 (W.Va., 1996), citing Hess v. Arbogast, 
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376 S.E.2d 333, 180 W.Va. 319 (W.Va., 1988). The Circuit Court's actions deprive Petitioner of 

her constitutional right to redress by a jury ofpeers. 

The state of the common law in West Virginia regarding mental capacity to make a deed 

or a will is comprehensively described in Hess v. Arbogast, 376 S.E.2d 333, 180 W.Va. 319 

(W.Va., 1988): 

"There is a rebuttable presumption that a grantor conveying real property is 
competent to execute a deed. Syl.pt. 1, Ellison v. Lockard, 127 W.Va. 611,34 
S.E.2d 326 [1945]. However, " , "[l]ess evidence is required to establish 
incompetency where a grantor is aged, and enfeebled in body and mind. Hardin v. 
Collins, 125 W.Va. 81,23 S.E.2d 916 [1942]."'" Sheppardv. Clay Peacock Coal 
Co., 169 W.Va. 106, 109,.285 S.E.2d 902,904 (1982), quoting Kadogan v. 
Booker, 135 W.Va. 438, 446,66 S.E.2d 297,302 (1951). In addition to the 
grantor's age and general physical and mental health, the circumstances 
surrounding the execution of the deed are significant. " , "Where in addition to 
mental weakness of the grantor it further appears that inequitable circumstances 
attended the execution of the deed, the courts will the more readily intervene to set 
it aside." , " Sheppard, 169 W.Va. at 109,285 S.E.2d at 904,quoting Kadogan, 
135 W.Va. at 446,66 S.E.2d at 302, in turn quoting 26 C.J.S. Deeds, § 54, then in 
effect. 

Second, in considering the status of the will, the burden is upon the 
proponent of the will to prove the mental capacity of the testator. Syl. pt. 7, 
Montgomery v. Montgomery, 147 W.Va. 449, 128 S.E.2d 480 (1962). Less mental 
capacity is necessary to make a will than a deed. Syl. pt. 16, Kerr v. Lunsford, 31 
W.Va. 659, 8 S.E. 493 [1888]. Nonetheless, the proponent must prove that the 
decedent was capable of recollecting his property to be disposed of and knowing 
the.objects.ofhis bounty. Syl. pt. 19, Kerr, supra. The same testimony of the two 
disinterested witnesses, the physician and the social worker, viewed in a light 
most favorable to the appellant, create a factual question of the decedent's 
competency. Specifically, the social worker testified that upon driving the 
decedent to the will signing, the decedent stated that he planned to devise the 
previously conveyed 44 acres to the IOOF. See syl.pt. 6, Freeman v. Freeman, 71 
W.Va. 303, 76 S.E. 657 (1912). It is well established that: 

'Where there is competent evidence introduced during the trial of a case to 
impeach a will by both the proponent and contestant, but such evidence is in 
conflict with regard to mental capacity of the testator at the time the will was 
executed, it was a matter for jury determination. 
Syl. pt. 8, Montgomery v. Montgomery, 147 W.Va. 449, 128 S.E.2d 480 (1962).'" 
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Just as Respondent Miller had no right to make a unilateral and uniformed assessment of 

"competency" without involving a fiduciary for Mr. Wolfe, such as a guardian ad litem in a 

conservatorship, the Circuit Court erred by making an assessment ofcompetency without benefit 

of a jury trial. There has been demonstrable motivation and opportunity for Respondent Miller to 

use Mr. Wolfe's debilitated condition to his disadvantage. These are jury issues. 

The case law in West Virginia favors jury trials in civil tort matters and prohibits 

summary judgment if there are genuine issues ofmaterial fact present. The Respondents' Reply 

Briefdetails a plethora ofmaterial facts in dispute, most of which are self-serving deposition 

testinlony ofRespondent Miller, unsubjected to cross examination at trial in front of the fact 

fmder. 

It is for the jury to determine what the audio recordings prove or what they do not prove. 

It is for the jury to consider the testimony ofthe acquaintances ofMr. Wolfe and to determine if 

they effectively contradict the assertions of the Respondents. It is for the jury to consider the 

testimony ofthe appraiser and the Petitioner's mineral valuation expert and determine if 

Respondents properly valued Mr. Wolfe's property. 

It is for the jury to consider the evidence derived in this cause in assessing whether 

Respondents breached the contract with Mr. Wolfe, whether the Respondents breached the 

fiduciary duties owed to Mr. Wolfe, and whether the conduct ofRespondents constituted a 

constructive fraud. The Circuit Court erred in taking away Petitioner's right to have these issues 

determined by a jury. 

The Circuit Court erred in failing to consider Dr. Miller's expert opinion as evidence 

creating an issue of material fact. The Circuit Court effectively improperly disregarded this 
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evidence. Dr. Miller's testimony should be admissible evidence at trial. Respondent's 

complaints about Dr. Miller's opinions are matters for jury consideration. The West Virginia 

Rules of Evidence provide, in pertinent part: 

"Rule 702. Testimony by Expert Witnesses 
(a) • If scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert by 
knowledge, skill, experience, training, or education may testify thereto in the form of an 
opinion or otherwise ..... " 

In discussing the general principles ofRule 702 of the West Virginia Rules of Evidence, 

this Court stated: 

Rule 702 of the West Virginia Rules ofEvidence provides in full that, "[i]f 
scientific, technical, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education may testify thereto 
in the form ofan opinion or otherwise." "Rule 702 reflects an attempt to liberalize 
the rules governing the admissibility of expert testimony." Weisgram v. Marley 
Co., 169 F.3d 514, 523 (8th Cir.1999). What this means is that "[t]he rule 'is one 
ofadmissibility rather than exclusion.' " In re Flood Litig. Coal River Watershed, 
222 W.Va. 574, 581, 668 S.E.2d 203,210 (2008) (quoting Arcoren v. United 
States, 929 F.2d 1235, 1239 (8th Cir.l991)). "Disputes as to the strength of an 
exp.ert's credentials, mere differences in the methodology, or lack of textual 
authority for the opinion go to weight and not to the admissibility of their [sic] 
testimony." Gentry v. Mangum, 195 W.Va. 512, 527,466 S.E.2d 171, 186 (1995) 
(citation omitted). 

Harris v. CSXTransp., Inc., 232 W.Va. 617, 753 S.E.2d 275 (W.Va., 2013) 

The Respondents' Brief does not provide an authority or justification for the Circuit 

Court to have properly eliminated Dr. Miller's opinions from the mix ofevidence submitted in 

opposition to Respondents' Motion for Summary Judgment. Dr. Miller's opinions are another 

glaring reason for overturning the Circuit Court's Order granting Respondents summary 

judgment. 
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IV. 	 CONCLUSION 

The Petitioner stands on her Appeal Brief and the Exhibits made part of the Appendix as 

to all other issues raised by Respondents in their Response Brief. Based upon the foregoing and 

Petitioner's Appeai Briefand the Exhibits, the Circuit Court erred by failing to follow the clear 

precedent established by this Court regarding the showing necessary to overcome summary 

judgment in a case ofbreach of contract, breach of fiduciary duty and constructive fraud and 

regarding the inferences to be drawn and from disputed facts when considering a Rule 56( c) 

summary judgment motion. 

Wherefore, Petitioner respectfully requests that this Court reverse the orders of the Trial 

Court granting summary judgment to the Respondents, remand this case for trial, and grant the 

other requested relief. 

Respectfully submitted this 30th day of March, 2016. 

CYNTHIA w. VAN HEYDE 
ADMINISTRATRIX of the ESTATE OF 
PATRICK A. WOLFE, PETITIONER 

By Counsel 

P~2~/.b'
William E. Ford m 

(WV State Bar No. 1246) 


Lisa Furbee Ford 

(WV State Bar No.1 243) 


FORD LAW OFFICE 

Goff Building 
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