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I. ASSIGNMENTS OF ERROR 


The Circuit Court of Preston County (by Special Appointment Judge Andrew N. Frye, Jr.) 

erred in its Orders as follows: 

A. The Circuit Court committed plain error in not applying this Court's numerous holdings 

regarding the review ofmotions for summary judgment, including but not limited to, not 

evaluating the facts presented by the Petitioner and your Plaintiff Below in accordance with this 

Court's holdings regarding reviewing motions for summary judgment. 

B. The Circuit Court erred in applying a "clear and convincing" evidence standard to 

Petitioner's causes of action of breach ofcontract, breach offiduciary duties and constructive 

fraud. 

C. The Circuit Court erred in finding that Petitioner does not have her choice ofremedies 

under Article ill, Section 17 of the West Virginia Constitution and Petitioner's stipulation of 

dismissal of Jason Haskiell M. Haskiell and Ashley M. Kyle as party Defendants to this action 

and Petitioner's dismissal ofher claim for rescission ofthe subject deed have no relevance to 

Petitioner's prosecution ofher claims against the remaining Defendants. 

D. The Circuit Court erred in failing to grant Petitioner's Motion for Leave to File a Second 

Amended Complaint and in failing to consider Defendants' Motion for Summary Judgment in 

light thereof. 

E. The Circuit Court committed plain error in denying Petitioner below her right to a jury 

trial and by substituting his own evidentiary assessments thereof for that of the jury. 

F. The Circuit Court erred in finding that the evidence does not establish a breach ofthe 

contractual duties owed by Defendants to Mr. Wolfe. [See Appendix (hereinafter "App." 1 ]. 
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G. The Circuit Court erred in finding that the evidence does not create an issue ofmaterial 

fact regarding a breach of the fiduciary duties owed by Defendants to Mr. Wolfe. (See App. 1 at 

28) 

H. The Circuit Court erred in finding that there is no evidence to suggest that Defendants 

committed a constructive fraud against Mr. Wolfe by any statements or actions communicated to 

Mr. Wolfe during the real estate transaction, or from any omissions that were committed during 

this period. (See App. 1 at 30) 

1. The Circuit Court erred in granting Defendants' Motion for Protective Order and Denying 

Petitioner's Motion to Compel Production ofRecorded Statements ofMeetings Between 

Petitioner, the Deceased Patrick A. Wolfe and Defendants Susan Miller, and Jessica Miller 

Lipscomb.(See App. 33) 

J. The Circuit Court erred in granting the Defendants' Motion in Limine # 3 (Motion flIed 

under seal). (See App. 1 at 44) 

K. Circuit Court Judge Andrew N. Frye, Jr., erred in refusing to recuse himself after making 

statements in a telephonic hearing on a discovery related motion on June 4,2015, which 

indicated bias towards the Defendants' case, and, given the rapidity of the grant of Defendants' 

Motion for Summary Judgment without due consideration ofthe substantial evidence presented 

by the Petitioner, and given the geographic proximity between Judge Frye's home court and 

Kingwood, all ofwhich create an appearance of impropriety and partiality towards the wife of 

the sitting Circuit Court Judge ofPreston County. (See App. 315 and 334) 

2 




II. STATEMENT OF THE CASE 


A. Procedural History 

On May 1,2014. Petitioner filed her original Complaint in the Circuit Court ofPreston 

County, West Virginia as Administrator of the Estate ofPatrick A. Wolfe seeking rescission ofa 

deed executed by Mr. Wolfe to then Defendants Jason Haskiell and Ashley Kyle and seeking an 

award ofdamages for breach ofcontract, breach of fiduciary duty and constructive fraud against 

the realtors involved in the transaction, Respondents and your Defendants Below, Houses and 

More, Inc., Susan Miller and Jessica Miller Lipscomb (App. 45). Respondent Susan Miller is 

the wife ofPreston County Circuit Court Judge, the Honorable Lawrance S. Miller, Jr,. and the 

owner ofRespondent Houses, & More, Inc. Respondent Jessica Miller Lipscomb is Judge 

Miller's daughter. Judge Miller recused himself upon the filing of the original Complaint. By 

Administrative Order of the Supreme Court ofAppeals of West Virginia dated May 27,2014 the 

Honorable Fred L. Fox IT, Senior Status Judge, was recalled for temporary assignment for the 

purpose ofpresiding over the above styled proceeding. 

By Administrative Order of the Supreme Court ofAppeals of West Virginia dated 

October 28,2014 the Honorable Robert B. Stone, Senior Status Judge was recalled for temporary 

assignment for the purpose of presiding over the above styled proceeding, after Judge Fox 

requested to be relieved of the assignment. 

After Judge Stone recused himself because ofhis acquaintance with Judge Miller and 

Judge Miller's wife, Respondent Susan Miller, the Supreme Court ofAppeals of West Virginia 

by Administrative Order dated December 3,2014 recalled the Honorable Andrew N. Frye, Jr. for 

the purpose ofpresiding over the above styled proceeding. (App.127). 
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On February 12,2015 Judge Frye held a hearing on Respondents' Motion for Protective 

Order and Petitioner's Motion to Compel audio recordings of three (3) separate meetings 

between Patrick A. Wolfe, the deceased, and Respondents Miller and Lipscomb, regarding the 

real estate sale transaction subject of the Petitioner's Amended Complaint. Respondents Miller 

and Lipscomb recorded the meetings without the knowledge of the other participants. (App. 

Court Transcript 2/12/15). Respondents Miller and Lipscomb had disclosed the recordings 

through Interrogatory responses but would not produce them to the Petitioner until after the 

Petitioner was deposed. (App.128 and 136). By Order dated February 21, 2015, Judge Frye 

granted Respondents' protective order and denied Petitioner's Motion to Compel the audio 

recordings. Petitioner took exception and objected to the ruling. (App. 33). Petitioner complied 

with the Order and her deposition was noticed for and taken on April 7, 2015. On April 8, 2015 

Respondent Miller produced to the Petitioner the cd copies of audio recordings of the three 

meetings. CAppo Court Transcript 6/4/15) 

On June 4,2015, Judge Frye conducted a hearing telephonically on Respondents' Motion 

to Strike Plaintiffs Expert Witnesses And To Limit Their Testimony At Trial Or, In The 

Alternative, To Compel Complete Expert Witness Disclosure. l Because of comments made by 

Judge Frye during the hearing, on J~y 7,2015, Petitioner filed her Motion to Disqualify and 

Recuse Judge Frye. (App. Court Transcript 9/16/15 SEALED). By Administrative Order dated 

July 8, 2015, this Court, by Chief Justice Margaret L. Workman, denied Petitioner's Motion to 

Disqualify Judge Frye and directed Judge Frye to continue to preside over said case. (App. 334 ) 

lTbe Circuit Court has yet to enter a written order on this Motion, however, during the hearing he granted 
Defendant's Motion in part (see Court Transcript from 6/4/15 Hearing). 
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On August 20,2015, the Petitioner filed a Stipulation ofDismissal of Jason Haskiell and 

Ashley M. Kyle as party defendants including dismissal of all claims against them, signed by all 

parties to the action. By Agreed Order dated September 4,2015, Defendants Jason Haskiell and 

Ashley M. Kyle were dismissed as party defendants. (App.693) 

On September 16. 2015 the Court held its hearing on Respondents' Motion for Summary 

Judgment and Respondents' Motions in Limine. (App. 337, 343,696,703, 712, 716 and Court 

Transcript 9/16/15 SEALED). By Order dated September 30, 2015, the Court granted 

Respondent's Motion for Summary Judgment executing the Order form in toto as submitted by 

the Respondents.(App. 1). The Petitioner now timely perfects her appeal of that Order by filing 

this Brief in support ofher Petition. 

B. Statement ofFacts 

Your Petitioner's uncle, Patrick A. Wolfe, age 85, entered into an agreement with the 

Respondents Susan Miller, Jessica Miller Lipscomb and Houses and More, Inc. to assist him in 

selling the surface of60 acres in Preston County, West Virginia. He did not want to sell his oil 

and gas rights with the surface. 

The Respondents took advantage ofMr. Wolfe's mental debilitation and coerced him into 

selling his surface and minerals for less than half of the fair market value. Mr. Wolfe died three 

(3) days after the closing of the subject transaction with a contributing cause of death as 

"probably alzheimer's dementia" (App. 85, 117, 118) . 

In June 2013, Mr. Wolfe, an 85-year-old retired Terra Alta, Preston County, West 

Virginia middle school educator and coach, retained Respondents/Respondents below Susan 

Miller and Houses and More, Inc., owned by Respondent Miller, to assist him in selling a 60 acre 
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tract of rural Preston County real estate. CAppo Transcript of Deposition of Susan Miller pp 74

75) Mr. Wolfe was a widower and had no children or other close relatives living in the area. 

Respondent Miller is the wife of current Preston County Circuit Court Judge Lawrence S. Miller, 

Jr. and Respondent Jessica Miller Lipscomb is their daughter CAppo Transcript ofDeposition of 

Susan Miller pp 12). Shortly after the property was listed, the Respondents caused Mr. Wolfe to 

enter into a sales contract with the buyers. CAppo 85,91-98) Mr. Wolfe thereafter requested 

Petitioner, a resident ofFlorida, to travel to West Virginia to assist him with the sale because he 

was confused as to whether the agreement was for the surface only or whether it included Mr. 

Wolfe's 3/5 oil and gas interests underlying the 60 acre tract CAppo Transcript ofDeposition of 

Cynthia Van Heyde pp 212-215). 

As part of the process ofMr. Wolfe retaining Respondent Miller as his real estate agent, 

she and Mr. Wolfe executed a ''Notice ofAgency Relationship" dated June 8,2013 which states 

that the Respondents represented Mr. Wolfe, the Seller, and that "the party represented by the 

agent is known as the agent's principal and as such, the agent owes the principal the duty of 

utmost care, integrity, honesty and loyalty. The Notice further states that regardless ofwhom she 

represented, Respondent Miller had, among other duties, the duty ofhonest and fair dealing and 

good faith to Mr. Wolfe CApp.103-104). 

At a meeting in Kingwood on August 19,2013, among Mr. Wolfe, Petitioner Cynthia 

Van Heyde, her husband Robert Van Heyde and Respondents Miller and Lipscomb, Mr. Wolfe 

told Respondent Miller he did not want to sell the oil and gas rights with the surface. CAppo 516 

recording of 8119113 Meeting). Soon thereafter, Mr. Wolfe sent a letter to Respondent Miller, as 

she requested in the meeting, documenting to her that he did not intend to sell the oil and gas 
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rights (App. 113). Mr. and Mrs. Van Heyde, believing the situation resolved, returned to Florida 

(App. Transcript of Deposition of Cynthia Van Heyde pp 278-282). Unbeknownst to the Van 

Heydes, the closing on the subject real estate sale took place on August 28, 2013 (App. 

Transcript of Deposition of Cynthia Van Heyde pp 93). Three days later, on September 2, 

2013, Mr. Wolfe was found dead in his home in Terra Alta. CAppo Transcript of Deposition of 

Cynthia Van Heyde pp 89-92). An autopsy revealed that Mr. Wolfe died as the result of acute 

bacterial bronchopneumonia" with a contributing cause of "probably Alzheimer's dementia" 

CAppo 85, 117, 118). 

Upon learning ofMr. Wolfe's demise, the Van Heydes immediately returned to West 

Virginia and learned that the closing had taken place on August 28,2013 and that the deed Mr. 

Wolfe executed did not reserve the oil and gas rights. (App. Transcript ofDeposition of 

Cynthia Van Heyde pp 89-92). 

Investigation revealed several acquaintances ofMr. Wolfe who had observed remarkable 

decline in Mr. Wolfe's mental state during the last several months ofhis life. Tom Deberry, 

Michelle Hebb and Bradley J. Lipscomb CAppo 832 -841). 

The listing and sales price of $90,000.00 is significantly below the prevailing market 

value for the surface ofthe subject property and the 3/5 interest in the oil and gas underlying the 

subject property given its topography, its location on WV State Route 93, the value of oil and gas 

in the region, particularly the value of the oil and shale gas in the Marcellus and Utica formations 

(App.814-824). 

On May 1,2014, Petitioner, as Administratrix of the Estate ofPatrick A. Wolfe, filed her 

initial Complaint against buyers Jason M. Haskiell and Ashley M. Kyle seeking rescission of the 
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subject deed and brought causes of action against the Realtor Respondents for breach of contract 

breach of fiduciary duty and constructive fraud (App. 45). The Complaint was amended by 

agreement to include Clear Mountain Bank as it held a security interest in the subject property 

(App.85). 

The Amended Complaint alleged causes of action of breach of contract, breach of 

fiduciary duties and constructive fraud against Realtor Respondents for their conduct in handling 

the sale of the subject 60 acres to buyers Jason M. Haskiell and Ashley M. Kyle. (App. 85) 

During discovery, the Respondents disclosed that they had surreptitiously recorded the 

meeting with Mr. Wolfe and the Van Heydes on August 19,2013, a meeting with Mr. Wolfe on 

the morning ofAugust 26,2013 and a meeting with Mr. Wolfe and the buyers in the evening on 

August 26,2013, all without the knowledge of the Van Heydes or Mr. Wolfe. The Respondents 

refused to turn over the three (3) audio recordings until Mr. and Mrs. Van Heyde first agreed to 

travel to West Virginia to give their depositions. (App. 128 and136). By Order dated February 

26,2015, the Court granted Respondent's Motion for Protective Order and denied Petitioner's 

Motion to Compel production of the audio recordings until after the Van Heydes were deposed 

by the Respondents (App. 33). The audio recordings of the August 26, 2013 morning meeting 

reflect, anlong other things, that Mr. Wolfe told did not want to sell his mineral rights with the 

surface for the $90,000.00 contract price; Respondent Miller told Mr. Wolfe of potential 

repercussions to fear, told him he would be sued and advised Mr. Wolfe to avoid conflict (App. 

516 - CD recordings of 8119/13 and two 8/26/13 meetings). 2 Respondent Miller also told Mr. 

2 The CD produced with this Appendix and Brief was copied from the CD attached to Respondents' Motion 
for Swnmary Judgment. The file labeled Wolfe Cony 62913 is the recording of the meeting held on August 26,2013 
at 11:51 a.m. The file labeled Wolfe Kyle Haskiell is the recording of the meeting held on August 26, 2013at 5:00 
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Wolfe that since she now had a dual fiduciary relationship with he and the Buyers, she would not 

take his side in a conflict with the buyers (App. 516 - CD recordings of 8/26/13 at 11 :00 am 

meeting). 

The audio recordings of the August 26, 2013 evening meeting reflect that Mr.Wolfe was 

alone, unrepresented, and was viscerally impaired. Immediately after the meeting started, Mr. 

Wolfe, in an obvious different demeanor than earlier in the day, expressed his consent to sell the 

subject real estate without reserving the oil and gas rights to himself. (App. 516 8/26/13 5:00pm 

meeting). He expressed consent in a debilitated condition under .Respondents' imbalanced 

influence and manipulation. As she admitted in deposition, Respondent Miller is the only person 

who knows truthfully for sure what she said to Mr. Wolfe to get him to come back to the office 

that evening. (App. Transcript ofDeposition of Susan Miller pp 267-268) 

In response to Respondent's Motion for Summary Judgment, Petitioner submitted to the 

Trial Court her response memorandum, copies of all pertinent documents, copies of the audio 

recordings of the three (3) meetings, seven (7) deposition transcripts, reports by the appraiser of 

the subject property and Petitioner's mineral valuation expert, and a report from forensic 

psychiatrist Dr. Bobby Miller, M.D. (App. Transcript of Deposition of Dr. Bobby Miller, Exs. 

12,13 and 14) The Trial Court held a hearing on Respondents' Motion for Summary Judgment 

and Motions in Limine and asked no substantive questions. (App. Transcript of 9/16/15 hearing). 

The Trial Court granted Respondents' proposed Order in toto, less than 48 hours after 

submission 

pm. The file labeled "Wolfe Meeting" is the recording ofthe meeting held on August 19,2013 between Mr. Wolfe, 
Respondents Miller and Lipscomb and Petitioner and Robert Van Heyde. 
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Petitioner seeks reversal of the Circuit Court's Order granting the Respondents' Motion 

for Summary Judgment and respectfully requests this Court return the case to the trial docket for 

trial in order to allow the Petitioner her rightful day in court before a jury. 

Petitioner also seeks reversal of the February 26,2015 Order granting Respondents' 

Motion for Protective Order and denying Petitioner's Motion to Compel. The Petitioner also 

seeks reversal of the Order dated September 4,2013 granting the Respondents' Request to File 

Motion in Limine #3 Under Seal and the Court's ruling from the bench granting Motion in 

Limine #3. (App. 44) 

Finally, the Petitioner asserts that Judge Andrew N. Frye should have recused himself 

from this action for bias shown during a June 4, 2015 telephonic hearing and exacerbated by the 

rapidity and content ofhis rulings since then. 

III. SUMMARY OF ARGUMENT 

The Circuit Court erred in not applying this Court's numerous holdings regarding the 

review ofmotions for summary judgment, including but not limited to, not evaluating the facts 

presented by the PetitionerlPetitioner in accordance with this Court's holdings regarding 

reviewing motions for summary judgment. The trial court improperly took this case from the jury 

by entering summary judgment in favor ofRespondents in disregard of the multiple material 

facts established by the documentary and testimonial evidence that viewed in the light most 

favorable to the Petitioner, establish that there are material facts in issue such to preclude 

summary judgment as to Petitioner's claims of breach of contract, breach offiduciary duties and 

constructive fraud. 

The Circuit Court erred by granting Defendants' Motion for Protective Order and 
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Denying Petitioner's Motion to Compel Production ofRecorded Statements of Meetings 

Between Petitioner, the Deceased Patrick A. Wolfe and Respondents Susan Miller, and Jessica 

Miller Lipscomb thus requiring Petitioner and her husband to submit to depositions by 

Respondents before the recordings were produced by Respondents to Petitioner, thereby causing 

unfair burden upon Petitioner in violation of the W.Va. Rules of Civil Procedure. 

The Circuit Court further erred granting the Defendants' Motion in Limine # 3 

prohibiting any inquiry into Respondent Miller's experience with the caretaking of her mother 

her mother's mental health during her declining years, evidence which is relevant to the facts of 

this matter. 

Finally, Circuit Court Judge Andrew N. Frye erred by refusing to recuse himself from his 

action. The combination of (1) the geographic proximity between Circuit Court of Grant County 

and the Circuit Court of Preston County Circuit Court, (2) the length of tenures of Judge Frye and 

Judge Lawrance S. Miller ill, (3) the statements made during a June 4, 2015 telephonic hearing, 

(4) the unusual Protective Order issued by the Circuit Court in its June 14,2015 Order, (5) the 

lack of substantive inquiry by the Court questioning at the hearing on Respondents' Motion for 

Summary Judgment, and (6) the rapidity and content of the entry of the Respondent's proposed 

Summary Judgment Order without any edits exhibits a bias in favor of the Respondents creating 

an appearance of impropriety and partiality that cannot be overcome without the recusal ofJudge 

Frye. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Petitioners believe that oral argument will assist this Court in its decisional process. 

Petitioners believe that oral argument pursuant to Revised Rules ofAppellate Procedure 20 is 
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appropriate in that this matter involves issues offundamental public importance. Disposition by 

memorandum opinion is not appropriate, as Petitioner requests reversal and remand of the 

decision of the lower tribunal. 

v. ARGUMENT 

A. Standard ofReview 

This Court reviews a trial court's grant ofRule 56 of summary judgment de novo. Syl. Pt. 

1, Painter v. Peaiy, 192 W. Va. 189,451 S.E.2d 755 (1994). "In reviewing summary judgment, 

this Court will apply the same test that the circuit court should have used initially, and must 

determine whether 'it is clear that there is no genuine issue of fact to be tried and inquiry 

concerning the facts is not desirable to clarify the application of the law.'" Bennett v. ASCO 

Servs., 218 W. Va. 41,46, 621 S.E.2d 710, 715 (2005) (quoting Syl. Pt. 3, Aetna Casualty & 

Surety Co. v. Federal Insurance Co. ofNew York, 148 W. Va. 160, 133 S.E.2d 770 (1963). 

Roughly stated, a "genuine issue" for purposes of West Virginia Rule of Civil Procedure 

56(c) is imply one half of a trialworthy issue, and a genuine issue does not arise unless there is 

sufficient evidence favoring the non-moving party for a reasonable jury to return a verdict for 

that party. The opposing half of a trialworthy issue is present where the non-moving party can 

point to one or more disputed "material" facts. A material fact is one that has the capacity to sway 

the outcome of the litigation under the applicable law. Syl. Pt. 5, Jividen v. Law, 194 W. Va. 

705,461 S.E.2d 451 (1995). 

As the trial court should have done, this Court's "function at the summary judgment stage 

is not 'to weigh the evidence and determine the truth of the matter but to determine whether there 

is a genuine issue for trial.'" Painter, 192 W. Va. at 192,45 I S.E.2d at 758 (quoting Anderson v. 
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Liberty Lobby, Inc., 477 U.S. 242 ,249 (1986)). Therefore, this Court "must draw any 

permissible inference from the underlying facts in the light most favorable to the party opposing 

the motion." Id (citations omitted). However, the opposing party must present "more than a me 

re 'scintilla of evidence'" in order to survive summary judgment "and must produce evidence 

sufficient for a reasonable jury to find in a nonmoving party's favor. Id at 192-193,451 S.E.2d at 

758-759 (quoting Anderson, 477 U.S. at 252). 

As the record reflects, Petitioner has presented substantially more than a scintilla. 

B. 	 The Circuit Court Erred In Failing To Apply This Court's Numerous Holdings 
Regarding The Review 0/Motions For Summary Judgment, Including But Not 
Limited To, Not Evaluating The Facts Presented By The Petitioner In Accordance 
With This Court's Holdings Regarding Reviewing Motions For Summary Judgment. 

1. 	 Standard/or Summary Judgment Not Met-
There are Multiple Issues ofMaterial Fact To Be Tried By a Jury 

As this Court is well aware, the standard for granting Motions for Summary Judgment has 

been often stated by this Supreme Court ofAppeals as, "A Motion for Summary Judgment 

should be granted only when it is clear that there is no genuine issue of fact to be tried and 

inquiry concerning the facts is not desirable to clarify the application of the law" Williams v. 

Precision Coil. Inc. 194 W.Va. 52,59,459 S.E.2d 329,336 (1995) quoting Syllabus Point 1, 

Andrik v. Tol'tn ofBuckhannon, 187 W.Va. 706,421 S.E.2d 247 (1992), quoting Syllabus Point 

3, Aetna Casualtv & Surety Co. v. Federal Insurance Co. o(New York, 148 W.Va. 160, 133 

S.E.2d 770 ( 1963). In addition, this Court, in Alpine Propertv 01 'tners Association, Inc. v. 

Mountaintop Development Companv. et al., 179 W.Va.l2, 17,365 S.E.2d 57,62, has also stated in 

this regard that, 
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In detennining on review whether there is a genuine issue of material fact between the 
parties, this Court will construe that facts 'in a light most favorable to the losing party, , 
Masinter v. WebcoCo.,164 W.Va. 241, 242, 262 S.E.2d 433,435 (1980) Because summary 
judgment forecloses trial on the merits, this Court does not favor the use of summary 
judgment, especially in complex cases, where issues involving motive and intent are present, 
Masinter, 164 W.Va. at 243,262 S.E.2d at 436, or where factual development is necessary to 
clarify application ofthe law Lengyel v. Lint, 167 W.Va. 272,281,280 S.E.2d 66, 71 
(1981). 

In addition, the West Virginia Supreme Court ofAppeals has held that "A party is not 

entitled to summary judgment unless the facts established show a right to judgment with such 

clarity as to leave no room for controversy and show affirmatively that the adverse party cannot 

prevail under any circumstances." Johnson v. Mavs, 191 W.Va. 628, 630,447 S.E.2d 563,565 

(1994) (quoting Aetna Cas. & Sur. Co. v. Federal Ins. Co. 148 W.Va. 160, 133 S.E.2d 770 

(1963». 

Moreover, "If it appears that there is a genuine issue to be tried, the motion for summary 

judgment is denied and the case is allowed to proceed to trial in the usual way." Emplovers' 

Liab. Assurance Corp. v. Hartford Accident & Indem. Co., 151 W.Va. 1062, 1072, 158 

S.E:2d 212,218 (1967). 

There are multiple issues of material fact that require trial by a jury, the combination 

thereof demanding reversal of the Trial Court's Orders. The audio recordings ofthe three 

meetings made by the Respondents themselves create an issues ofmaterial fact. The obvious 

change in Mr. Wolfe's demeanor between the morning meeting and the evening meeting alone 

creates an issue of material fact to be tried by a jury which goes directly to the issue of Mr. 

Wolfe's competency. 

The promises made in the Notices of Agency Relationship create issues of material fact as 
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to whether the actions ofRespondents and the representations made in their recorded interactions 

with Mr. Wolfe supporting each of the breach of contract, breach offiduciary duty and 

constructive fraud claims. Combined with the anticipated testimony of the Respondents through 

depositions, as noted hereafter, Petitioner has more than amply met her burden. 

It is the province of the jury to listen to the audio recording of the August 26,2013 to 

determine if they consider Respondent Miller's admonitions as to "repercussions" and giving 

specific legal advice without being a trained and licensed lawyer is consistent with the fiduciary 

duties she owed to Mr. Wolfe. It is the province of the jury to determine ifRespondent Miller's 

steering Mr. Wolfe away from who he thought to be his attorney (Buddy Turner) to attorney Neil 

Reed who knew nothing about Mr. Wolfe's objections to selling the oil and gas interests is 

consistent the fiduciary duties she owed to Mr. Wolfe. 

Much of Respondents' Memorandum of Law in Support of Motion for Summary 

Judgment is spent throwing blame on the Petitioner and her husband for apparently not seeking a 

conservatorship or other protection for Mr. Wolfe if they thought he was mentally infirm. Such 

allegations are wholely irrelevant. The Van Heydes owed no fiduciary duties to Mr. Wolfe in 

2013 or any other time. The Respondents did. The Van Heydes were not the real estate 

professionals in contract with Mr. Wolfe and not the ones who needed to be responsive to the 

multitude ofwarning signs ofMr. Wolfe's mental state relative to a contract to sell real estate for 

him. The Respondents were the ones. It is clear from the record that the Respondent Miller and 

Respondent Lipscomb spent much more time with Mr. Wolfe than did the Van Heydes during 

the month ofAugust 2013. 

Respondents assert in their Memorandum of Law that no one who attended the closing of 
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the sale on August 28, 2013 saw Mr. Wolfe exhibit any signs of mental incapacity. There is a 

fact existing ofwhich the Trial Court could take judicial notice. Each of the persons in 

attendance of the closing, excepting Mr. Wolfe, had a pecuniary interest in seeing the closing go 

through. The Respondents and Ms. Goff most likely do not get paid ifthe transaction does not 

close. While this was the only time Ms. Goff met Mr. Wolfe, Ms. Goff's credibility is in issue as 

she was aware of that Mr. Wolfe had not wanted to sell his oil and gas interests (App. Transcript 

of Deposition of Susan Miller p 189) and that at least on one occasion Respondent Miller 

advised Ms. Goff that Mr. Wolfe seemed "confused" (App. Transcript of Deposition of Susan 

Miller p. 165). Ms. Goff, who also acted as the Notary Public as well as closing bank attorney 

did nothing to ascertain ifMr. Wolfe was cognizant of time, place or of his financial affairs 

although she was on notice ofhis expressed prior intentions and confusion .. (App. Transcript of 

Deposition of Susan Miller pp 299). 

Juxtaposed against the portrayal by the Respondents that Mr. Wolfe's appearance and 

demeanor was normal during August 2013 is the totally contrasting observations of several 

acquaintances of Wolfe's who were with Mr. Wolfe almost every day of at least the last two 

months of Mr. Wolfe's life and prior thereto. The Affidavits containing observations of three of 

these witnesses are attached hereto (App. 832 -841). These Affidavits create a material issue of 

fact as to Mr. Wolfe's appearance, demeanor and declining mental capacity during the pertinent 

time period. 

Respondents also place high regard on the testimony of Dr. Roger Lewis who treated Mr. 

Wolfe for superficial wounds on August 30, 2013, three days before his death. While Dr. Lewis 

stated that Mr. Wolfe had sufficient mental capacity to comprehend and consent to his medical 
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treatment on August 30,2013, he also stated that he wanted Mr. Wolfe to go to the hospital for a 

possible cardiac problem, which Mr. Wolfe refused. (App. Transcript ofDeposition of Dr. 

Roger Lewis, pp. 19-20). Also, Dr. Lewis was concerned enough about Mr. Wolfe's filthy 

living conditions that he contacted Adult Protective Services. (App. Transcript of 

Deposition of Dr. Roger Lewis, pp. 55-61). Dr. Lewis also did could not equate an ability in a 

medical perspective to one's ability to understand his or her financial affairs (App. Transcript of 

Deposition ofDr. Roger Lewis, pp. 37-38). 

The opinions ofDr. Bobby Miller also evidence the reality ofMr. Wolfe's condition and 

help explain the warning signs which were most apparent to the Respondents through the several 

weeks of interaction. (App. Transcript ofDeposition ofDr. Bobby Miller, Exs. 12, 13 and 14). 

2. 	 Petitioner's Motion For Leave To File A 
Second Amended Complaint Should Have Been Granted And 
Respondents'Motion For Summary Judrment Considered In Lirht Thereof. 

This Court has long held the view that leave should be granted to amend a pleading "shall 

be freely given when justice so requires". Perdue v. 8.J. Groves & Sons Co., 152 W.Va250, 161 

S.E.2d 250 (W.Va. 1968). Rule 15 of the West Virginia Rules of Civil Procedure is to be 

liberally construed. Murredu v. Murredu 160 W.Va. 610,236 S.E.2d 452 (W.Va. 1977). 

Leave to file an Amended Complaint should be granted as the Amended Complaint will 

permit the presentation of the merits ofall causes ofaction against all responsible parties, the 

Respondents will not be prejudiced by the filing ofthe Amended Complaint at this stage of the 

proceedings, and the Respondents will have ample opportunity to meet the issues presented by 

the Amended Complaint. Rosier v. Garron, 156 W.Va. 861, 199 S.E.2d 50 (1973); Interstate 

Drilling Inc. v. ParcoU Gathering Systems, 199 W.Va. 359, 484 S.E.2d 475 (1997). 
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Plaintiff served her original Motion for Leave to File a Second Amended Complaint upon 

counsel for Respondents on September 9, 2015. The Court's Scheduling Order ofApril 16, 

2015 ordered, among other things that "6. Other matters (including motions in limine, joinder 

ofother parties, third party pleadings, amendments to the pleadings, motions to dismiss and 

motions for summary judgment) are to be filed and heard by: September 1,2015." 

The Court record reflects that Plaintiff has not been dilatory in the prosecution of this 

cause. Regarding the filing of the Motion for Leave after September 1,2015, after Petitioner's 

counsel and Respondents' counsel determined that a hearing date on Motions to be filed and 

heard by September 1,2015 was set for September 16,2015, the due date for filing the Motion 

for Leave to File a Seconded Amended Complaint was inadvertently changed on the calendar of 

Plaintiff's counsel to September 9, 2015, otherwise seven (7) days prior to the hearing date per 

Rule 6 (d) ofthe West Virginia Rules of Civil Procedure. The described filing of Petitioner's 

Motion constitutes harmless error and is not prejudicial to Respondents for the following 

reasons: 

a) Respondents, as noted in their Response to Motion for Leave to File a Second 

Amended Complaint, were well aware that Plaintiff would seek to file a Second 

Amended Complaint to more particularly describe the facts as determined by the evidence 

from the three (3) audio recordings ofmeetings with Patrick A. Wolfe and depositions of 

Respondent Susan Miller and Respondent Jessica Miller Lipscomb; 

b) The inherent delay in the Respondents producing to the Plaintiff said audio recordings 

was caused by the Respondents; Respondents are not prejudiced as the Respondents have 

known the substance of the recorded communications and the context thereof since the 
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recordings were made by the Respondents in August 2013; and, 

c) Trial date is was set until January 26, 2016, so there was ample time prior to the trial 

date to conduct any further discovery by Respondents, should the Court deem it necessary 

to allow additional discovery. 

In addition, since the filing of the original Complaint and Plaintiff's Amended Complaint, 

Plaintiffhas dismissed from this action Respondents Jason Haskiell, Ashley Kyle and Clear 

Mountain Bank and all claims against those Defendants (App. 693). The proposed Second 

Amended Complaint properly reflects the existing causes ofaction and the proper party 

Defendants (App. 712). 

Discovery disclosures and deposition testimony from the Realtor Respondents elicited 

evidence ofmisconduct and wrongdoing by the Respondents not then known by the Petitioner 

and not then alleged by the Amended Complaint. Specifically, Respondents disclosed that 

Respondent Susan Miller had, without Plaintiff's knowledge, electronically recorded 1) a "verbal 

interaction" between Plaintiff, the Plaintiff's husband Robert Van Heyde, Patrick Wolfe (the 

deceased), Mrs. Miller and Mrs. Lipsomb on August 19,2013,2) a "second interaction" on 

August 26,2013 between Mrs. Miller, Mrs. Lipscomb and Patrick Wolfe, and 3) a "final 

interaction" on August 26,2013 between Mrs. Miller, Patrick Wolfe, (the deceased), Ashley M. 

Kyle and Jason M. Haskiell. 

The audio recordings were in the exclusive control of the Respondents until after the 

deposition ofPlaintiff on April 7, 2015 and after ruling upon Respondent's Motion for Protective 

Order and Plaintiff's Motion to Compel Production. Until the depositions of the Respondents 

were taken on June 22, 2015 and until the close ofdiscovery and completion of expert 
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depositions on August 12,2015, Plaintiff could not fully analyze and assess the impact ofthe 

audio recordings upon the Amended Complaint. 

Under Rule 15(a) ofthe West Virginia Rules ofCivil Procedure, leave to amend shall be 

freely given in the interest ofjustice. The Realtor Respondents would not have been prejudiced 

by the granting ofthis Motion as they have been in the exclusive control ofthe recorded audio 

recordings through April 8, 2015. The Trial Court gave no reason for not granting the Motion for 

Leave to Amend. This Court should review this appeal with the Second Amended Complaint as 

the pleading in issue. 

3. 	 There Are Genuine Issues ofMaterial Fact 

to Sup]Jort the Claim ofBreach ofContract 


Respondents assert that since there was a sale ofMr. Wolfe's property for $90,000 

that there was no breach ofcontract. Petitioner agrees with Respondents that the contractual 

agreement between Mr. Wolfe and Houses and More Inc. consists ofthe listing contract and 

notices ofagency relationship executed by Mr. Wolfe on June 8, 2013 and June 22,2013 

(App. 100-104)). Respondent Miller signed the Notice dated June 8, 2013 and Respondent 

Lipscomb signed the Notice dated June 22, 2013. 

"To sufficiently state a claim for breach ofcontract, a plaintiff must allege in his 

complaint "the breach on which the plaintiffs found their action ... and the facts and 

circumstances which entitle them to damages." White v. Romans, 29 W.Va. 571, 3 S.E. 14, 16 

(1887); see also Charleston Nat'l Bank o/Charleston v. Sims, 137 W.Va. 222, 70 S.E.2d 809, 

813 (1952) (explaining that a plaintiff must show that it complied with the terms ofthe 

contract in order to allege a breach of contract claim); Harper v. Consolidated Bus Lines, 117 
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W.Va. 228, 185 S.E. 225,225-26 (1936) (finding that a complaint alleging the existence of a 

contract, the satisfaction of conditions precedent, the defendant's conduct constituting 

breach, and resulting danlages is sufficient to state a claim for breach of contract); Rhoades 

v. Chesapeake & 0. Ry. Co., 49 W.Va. 494, 39 S.E. 209, 211 (1901). 

However, Respondents ignore the plain language of the two ''Notice ofAgency 

Relationship" with Mr. Wolfe. Both Notices state in pertinent part as follows: 

"The agent may represent the seller, the buyer, or both. The party represented by the agent 
is known as the agents principal and as such, the agent does the principle the duty of 
utmost care, integrity, honesty and loyalty. 
Regardless ofwhom they represent the agent has the following duties to both the buyer 
and the seller in any transaction: 
• 	 Diligent exercise of reasonable skill and care in the performance of the agent's 

duties. 
• 	 A duty ofhonest and fair dealing in good faith." 

As stated above and mentioned in Respondents' Memorandum of Law in a footnote, 

Respondent Miller and Respondent Lipscomb, without permission from their then principal, 

Mr. Wolfe, surreptitiously recorded by the audio fimction on Respondent Lipscomb's cell 

phone three (3) separate meetings with Mr. Wolfe solely for the reason to protect themselves. 

This action in the course of their acting as an agent for Mr. Wolfe breached the duty of utmost 

care, integrity, honesty and loyalty owed to Mr. Wolfe and breached the duty ofhonesty and fair 

dealing in good faith as required by the Notices. See, Elmore v. State Farm Mut. Auto. Ins. 

Co., 504 S.E.2d 893, 202 W.Va. 430 (W.Va., 1998); Shamblin v. Nationwide Mut. Ins. Co., 183 

W.Va 585,396 S.E.2d 766 (W.Va., 1990). This action alone breached the contract. 

The expressed contractual duty ofdiligent exercise ofreasonable skill and care in the 

performance ofthe agent's duties was breached by Respondents' failure to ascertain the fair 
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market value of the surface of the subject 60 acre tract plus the value of the 3/5 interest in oil 

and gas underlying the surface. The wholesale and blatant taking advantage of an 85 year old 

man showing the world around him multiple signs of failing mental capacity breached the 

duty ofutmost care, integrity, honesty and loyalty owed to Mr. Wolfe and breached the duty of 

honesty and fair dealing in good faith as required by the contract. Multiple issues ofmaterial 

fact exist as to the breach of the contract between Mr. Wolfe and Respondents. 

4. 	 Issues ofFact Exist as to the Breach by Respondents of 

Fiduciary Duty Owed to the Deceased Patrick A. Wolfe 


Multiple statements and evidence have been revealed by discovery complementing the 

facts as known by Petitioner at the filing of a lawsuit which strongly support Petitioner's 

claim that the Respondents breached their fiduciary duties owed to Mr. Wolfe throughout the 

course of the subject sales transaction. As noted above, some of this same evidence supports 

the breach of contract claim. Of course, Respondents have not addressed that evidence in 

their Memoranda ofLaw in Support of their Motion for Summary Judgment. Viewing the 

totality of the evidence, as the jury would, establishes that there are multiple genuine material 

issues of fact to be determined by the jury as to breach of fiduciary duty. 

It has long been the general rule in West Virginia that ''the first duty of an agent is to 

the loyal to his trust." Timberline Four Seasons Resort Management co, Inc. v. Herlan, 679 

S.E.2d 329 (W.Va 2009) citing Moore v. Turner, 71 S.E.2d 342,352 (W.Va 1952). The Court 

in Moore held in Syllabus Point 2: 

"A broker must act with the utmost good faith towards his principal and is under a legal 

obligation to disclose to his principal all facts within his knowledge which are or may be material 
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to the transaction in which he is employed or which might influence the action of his principal 

in relation to such transaction." Moore, supra, at Syl Pt. 2. The record is now replete with both 

direct evidence as well as the cumulative circumstantial effect of the totality of the direct and 

circumstantial evidence which the jury will consider. 

The totality of the record exhibits a course of conduct by Respondents of undue influence 

throughout the whole transaction process. The Supreme Court of Appeals of West Virginia held 

in Ebert v. Ebert, 120 W.Va 722, 734, 200 S.E. 831, 837 (1938), ''that advanced age or physical 

or mental infirmities of the testator can be shown to establish that undue influence was exerted: 

"[I]t does not require authority to sustain the proposition that such influence is more easily shown 

to exist in cases where advanced age, physical or mental weakness is involved." Cale v. Napier, 

412 S.E.2d 242, 186 W.Va. 244 (1991). 

In deposition Respondent Miller testified that she well knew and understood her fiduciary 

duties owed to Patrick a Wolfe through the course of her representation as his real estate broker 

and agent which he retained to assist him in selling his 60 acres. 1bis included the admissions 

that the client's interest is primary over her own interest, that the duty to act in the client's best 

interests including the client's fmancial interests over the interests of others is paramount. (App. 

)(See Exhibit 4 Excerpts from Deposition of Susan Miller, pp. 23-28). Later, she stated that her 

"responsibility was to the process" and not her clients. (App. Transcript of Deposition of Susan 

Miller pp 236-237). Such a statement is the antithesis of a recognition of fiduciary duty to her 

clients and indicates motive contrary to the discharge of those duties to Mr. Wolfe. 

Respondent Miller failed to act in Mr. Wolfe's best fmancial interests and clearly favored 

the financial interests of the Buyers over the financial interests of Mr. Wolfe. Robert Williams, 
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the appraiser who appraised the surface for the fmancing of the sale by the buyers, testified that 

he appraised the surface only at $108,000.00. CAppo 814-824). Such a difference between the 

listing price and appraised value would indicate that the listing price of the surface only value 

was sufficiently reduced from market value to gain a quick sale, if that truly was Mr. Wolfe's 

intention. Petitioner's oil and gas valuation expert Theodore Streit, P .E. will testify at trial that 

the value of the 3/5 interest of the oil and gas underlying the subject tract was $136,391. This 

figure is also an element of the damages claimed by Petitioner. CAppo 814-824). Such a 

difference alone creates an issue of material fact as to whether the price Respondents procured 

for Mr. Wolfe was consistent with his financial interests and consistent with their fiduciary duties 

owed to Mr. Wolfe. 

Respondent Miller's first act of breaching her fiduciary duty to Mr. Wolfe was in failing 

to use reasonable skill and care in the performance ofher duty to ascertain a listing price for the real 

estate which was consistent with Mr . Wolfe's financial interests. Respondent Miller was well aware 

ofthe increasing nature ofvalue ofundeveloped oil and gas in Preston County since 2008, however, 

she had never engaged in such a transaction prior thereto. . CAppo Transcript of Deposition of 

Susan Miller pp 78-88). Respondent Miller acknowledged that although she had no experience 

selling oil and gas interests that she failed to consult with an oil and gas professional. Her only 

research regarding valuation Mr. Wolfe's oil and gas interests were to look for comparable sales in 

the areas on her MLS computer website CAppo Transcript of Deposition of Susan Miller pp 105

114). Each of these evidentiary points alone warrant denial of summary judgment. 

The next obvious breach of fiduciary duty owed to Mr. Wolfe was after Robert Van 

Heyde called Respondent Miller on behalf of Mr. Wolfe to request a meeting about the 
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transaction as Mr. Wolfe had asked the Petitioner and Mr. Van Heyde to come to West Virginia 

to help him with the "deal" (App. 831-832). This meeting occurred on August 19, 2013 at the 

Respondent's office in Kingwood. Respondent Miller and Respondent Lipscomb then both 

violated the duty of utmost care, integrity, honesty and loyalty she owed to Mr. Wolfe by secretly 

recording the meeting with Respondent Lipscomb's cell phone without any of the other 

participants' knowledge or permission. 

While recording communications without the permission of all the participants might be 

legal in the State of West Virginia, it is contrary to all notions of honesty and fair dealing, 

especially where there is a trust relationship evidenced by a written agreement specifically 

requiring honesty and fair dealing py a fiduciary. At a minimum, a material question of fact 

exists as to whether such conduct is a breach of fiduciary duty under theses circumstances. 

At the August 19,2015 meeting, Respondent Miller, in Respondent Lipscomb's presence 

requested a written document from Mr. Wolfe that he did not want to sell. Respondent Miller 

soon received what she requested. After the Van Heydes returned to Florida, Respondent Miller 

received written documentation and was well aware that Mr. Wolfe did not want to sell the oil 

and gas interests with the surface (App. Transcript of Deposition of Susan Miller pp 216-220). 

Nonetheless, even armed with the awareness of questions as to Mr. Wolfe's mental state from 

the meeting with the Van Heydes, Respondent Miller continued to press the transaction forward 

in the best interests of the buyers by having a meeting with him alone on August 26, 2013 at 

11:51 a.m., which was also recorded without Mr. Wolfe's permission (App. Transcript of 

Deposition of Susan Miller pp 225-234). Then, while Respondent Miller stated under oath in 

deposition it was "absolutely not" her intention to convince Mr. Wolfe to carry through with the 
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transaction, she did precisely that (App. Transcript ofDeposition ofSusan Miller pp 236-244). This 

conduct of Respondent Miller was totally contrary to the fiduciary duties owed to Mr. Wolfe, 

including the duty of honesty and fair dealing. 

5. Genuine Issues ofMaterial Fact Exist as to the Claims ofConstructive Fraud 

Constructive fraud is a breach ofa legal or equitable duty, which, irrespective of moral guilt 

of the fraud feasor, the law declares fraudulent, because of its tendency[169 W.Va. 77] to deceive 

others, to violate public or private confidence, or to injure public interests. Miller v. Huntington & 

Ohio Bridge Co., 123 W.Va. 320,15 S.E.2d 687 (1941). See also, Steele v. Steele, 295 F.Supp. 1266 

(S.D.W.Va.1969); Bowie v. Sorrell, 113 F.Supp. 373 (W.D.Va.1953); Loucks v. McCormick, 198 

Kan. 351,424 P.2d 555 (1967); Bankv. Board ofEducation ofCity ofNew York, 305 N.Y. 119, 111 

N.E.2d 238 (1953); Braselton v. Nicolas & Morris, 557 S.W.2d 187 (Tex.Civ.App.1977). 

"Perhaps the best definition of constructive fraud is that it exists in cases in which conduct, 

although not actually fraudulent, ought to be so treated, that is, in which conduct is a constructive or 

quasi fraud, which has all the actual consequences and legal effects ofactual fraud. In Re Arbuckle's 

Estate, 98 Cal.App.2d 562, 220 P.2d 950 (1950). Constructive fraud does not require proof of 

fraudulent intent. The law indulges in an assumption of fraud for the protection of valuable social 

interests based upon an enforced concept of confidence, both public and private. 4 Perlberg v. 

Perlberg, 18 Ohio St.2d 55, 247 N.E.2d 306 (1969)." Stanley v. Sewell Coal Co., 285 S.E.2d 679 

(W.Va. 1981). 

Constructive fraud is generally reserved for those cases where a fiduciary relationship exists 

between the parties or the fraud violates an important public policy concern. White v. National Steel 

Corporation, 938 F.2d 474 (4th Cir. 1991), citing Miller v. Huntington & Ohio Bridge Co., 123 W.Va. 
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320, 15 S.E.2d 687,695 (1941). 

The record as cited herein and the totality of the conduct of the Respondents as described 

above create multiple genuine issues ofmaterial fact. The facts support the narrative and theory that 

from the beginning Respondent Miller knew that she had a buyer that she could control. She 

disregarded his financial interests with the lowball price she set for a property which she should have 

known was a below market price for the just the surface. She was aware ofthe significant oil and gas 

leasing activity which had occurred. A jury could conclude that the reason she could only find two 

"comparables" because no one had been willing to sell their oil and gas interests with the significant 

leasing activity coming to Preston County. She had reason to know that the oil and gas rights owned 

by Mr. Wolfe were worth as much or more than just the value of the surface. 

Respondents Miller and Lipscomb both were involved in the violations ofthe trust with Mr. 

Wolfe by engaging in recording only certain isolated meetings. Ifkeeping with her goal ofneeding 

an absolute record of the transaction was her justification for recording the meetings without Mr. 

Wolfe's permission, then Respondent Miller failed at that. (App. Transcript ofDeposition of Susan 

Miller pp 234-236). The Respondents did not record every meeting with Mr. Wolfe. In fact, 

Respondent Miller testified that only she knows what was communicated between her and Mr. Wolfe 

when she first set the parameters ofthe transaction with him, and when she called Mr. Wolfe to get 

him to return to her office on the evening ofAugust 26,2013 and he so cavalierly changed his mind 

again. Getting him to come to the closing on August 28,2013 would have been easy since Mr. Wolfe 

told the buyers on the evening ofAugust 26,2013 that he needed money for cigarettes. (App. 516-

CD recordings of 8/26/13 at 5:00 pm meeting) 

Respondent Miller's admonitions as to "repercussions" and giving specific legal advice 
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without being a trained and licensed lawyer to Mr. Wolfe and steering Mr. Wolfe away from who he 

thought to be his attorney (Buddy Wolfe) to attorney Neil Reed who knew nothing about Mr. Wolfe's 

objections to selling the oil and gas interests was a fraudulent act in and of itself. There are multiple 

issues of material fact presented by the evidence supporting Petitioner's claims of constructive 

fraud. 

Under West Virginia common law, the burden of proof will actually shift to the 

Respondents on this cause of action. 'The general rule with regard to fraud is that it is never 

presumed and when alleged it must be established by clear and distinct proof. However, this general 

rule is qualified and the burden is shifted where a fiduciary relationship exists. Rosier v. Rosier, 705 

S.E.2d 595 (W.va. 2010), citing Syllabus Point 1, Workv. Rogerson, 152 W.Va. 169, 160 S.E.2d 159 

(1968). 

Furthermore, fraud may be legally inferred from facts and circumstances calculated to 

establish it, and in a case where a fiduciary relationship exists and an inference of fraud arises, the 

burden of proof is then on the alleged feasor to establish the honesty of the transaction.' Work v. 

Rogerson, supra Pt. 1, syllabus, Atkinson v. Jones, 110 W.Va. 463, 158 S.E. 650). 

"Fraud does not have to be proved by direct and positive evidence but may be established by 

circumstantial evidence. " " It is not necessary that such an arrangement or agreement be proved by 

direct evidence. If it satisfactorily appears from the circumstances shown, and from the conduct of 

the parties during the sale, and subsequent thereto, that such an agreement existed, such showing will 

be as effective to set aside the sale as though proven by direct evidence.' Pt. 2, syllabus, Pendleton 

v. 	Letzkus, 91 W.Va. 612 (114 S.E. 246). 

Respondents also complain that the allegations of Petitioner's Amended Complaint are 
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not pleaded with sufficient particularity. Petitioner filed her Motion for Leave to File a Second 

Amended Complaint which incorporates the specificity which could not be properly derived by 

the Petitioner until she obtained the secret audio recordings and the context thereof could be 

understood through Respondents' and other witnesses deposition testimony. The Motion was 

ignored by the Trial Court. 

c. 	 The Circuit Court Erred in Applying a "Clear and Convincing" 
Evidence Standard to Petitioner's Causes ofAction of 
Breach ofContract. Breach ofFiduciary Duties and Constructive Fraud 

The Court is also confused as to the standard of proof for this action. "As a general rule, 

issues in a civil case are to be determined in accordance with the preponderance ofthe evidence. See 

F. Cleckley, Handbook on Evidence for West Virginia Lawyers § 11.1(A) (2nd ed. 1986); 

McConnick on Evidence § 339 (E. Cleary 3d ed. 1984); 9 J. Wigmore, Evidence in Trials at Common 

Law § 2498 (J. Chadbourn rev. ed. 1981). See also 30 AmJur.2d Evidence § 1163, at 337 (1967)." 

Lutz v. Orinick, 401 S.E.2d 464 (W.Va. 1990). The preponderance of the evidence is the standard 

ofproof for the claims of breach ofcontract, breach of fiduciary duty and constructive fraud. 

D. 	 Petitioner's Dismissal ofHer Claim for Rescission ofthe Subject Deed Have 
No Relevance to Petitioner's Prosecution ofHer Claims Against the Respondents 

Respondents' argument that Petitioner's claims for breach ofcontract, breach offiduciary duty 

and constructive fraud are barred by Petitioner's dismissal ofthe claim for_rescission is specious and 

without support in the law. Respondents cite no legal authority for this bizarre proposition. 

Article ill, Section 17 of the West Virginia Constitution provides as follows: 

"The courts of this state shall be open, and every person, for an injury done to him, in his 

person, property or reputation, shall have remedy by due course of law; and justice shall be 
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administered without sale, denial or delay." 

The West Virginia Supreme Court ofAppeals in discussing Article ill, Section 17 in Gibson 

v. 	 W Va. Dept. ofHighways, 406 S.E.2d 440 (W.Va. 1991) stated: 

The certain remedy provision is one ofthree rights contained in Article ill, Section 17. The 
first right provides that the "courts of this State shall be open[.]" For convenience, we term 
this the "open-court" provision. The second right is embodied in the language "every person, 
for an injury done to him, in his person, property or reputation, shall have remedy by due 
course oflaw[.]" For simplicity, we term this the "certain remedy" provision. The third right 
is that "justice shall be administered without sale, denial or delay." 

For Petitioner's available remedies to be limited in the way that the Respondents seek, there 

would have to be a constitutionally permitted legislative enactment. The Court in Gibson, while 

recognizing the constitutionality of W.Va. Code, 55-2-6a, which limits the time period in which a 

suit may be filed for deficiencies in the planning, design, or supervision of construction of an 

improvement to real property to ten years, affirmed the concept of certain remedy as a right to West 

Virginia citizens in absence oflegislative action. The causes ofaction for breach ofcontract, breach 

of fiduciary duty and constructive fraud against the Respondents are totally unrelated procedurally 

or equitably to the claim for rescission against Ashley Kyle and Jason Haskiell. Granting 

Respondents Motion for Summary Judgment because the Petitioner chose not to seek rescission 

at this time would be a violation of the Petitioner's rights under Article ill, Section 17 of the West 

Virginia Constitution. 

E. 	 The Circuit Court Erred in Granting Respondents' Motion for 
Protective Order and Denying Petitioner's Motion to Compel 
Production ofRecorded Statements ofMeetings Between Petitioner, the 
Deceased Patrick A. Wolle and Respondents Susan MiUer. and Jessica Miller Lipscomb. 

Once Respondents disclosed in their interrogatory responses that Respondent Miller had 
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secretly recorded the three meetings with Mr. Wolfe, Petitioner immediately made demand for 

production of the recordings. However, Respondents refused to produce the recordings until such 

time as Petitioner and her husband Robert Van Heyde had come to West Virginia and given their 

depositions to the Respondents. Respondents filed a Motion for Protective Order and Petitioners 

responded with a Motion to Compel, which Motions were argued before the Trial Court on February 

12, 2015 (App.128 and 136). The Court granted Respondents' Motion for Protective Order and 

denied Petitioner's Protective Order causing Petitioner and Robert Van Heyde to travel to West 

Virginia and submit to deposition before Peitioner and her husband could be exposed to these most 

important pieces of evidence. (App.33) 

The recordings/statements withheld from the Plaintiff by the Realtor Defendants are direct 

evidence ofthe transactions which form the basis ofPlaintiff' s claims for Breach ofContract, Breach 

of Fiduciary Duty, and Constructive Fraud. The Realtor Defendants' claims of applicability of the 

attorney work-product doctrine to temporarily withhold production of relevant evidence from the 

Plaintiff are specious and designed only to give the Defendants an unfair advantage through the 

discovery process. 

The pertinent portions ofRule 26 ofthe W. Va. Rules ofCivil Procedure regarding discovery 

are as follows: 

"(b) Discovery scope and limits. - Unless otherwise limited by order ofthe court in 
accordance with these rules, the scope ofdiscovery is as follows: 

In general. - Parties may obtain discovery regarding any matter, not privileged, 
which is relevant to the subject matter involved in the pending action, whether it 
relates to the claim or defense ofthe party seeking discovery or to the claim or defense 
ofany other party, including the existence, description, nature, custody, condition and 
locationofany books, documents or other tangible things and the identity and location 
ofpersons having knowledge ofany discoverable matter. It is not ground for objection 
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that the information sought will be inadmissible at the trial ifthe information sought 
appears reasonably calculated to lead to the discovery ofadmissible evidence ........ . 

A party may obtain without the required showing a statement concerning the action 
or its subject matter previously made by that party. Upon request, a person not a party 
may obtain without the required showing a statement concerning the action or its 
subject matter previously made by that person. If the request is refused, the person 
may move for a court order. The provisions of Rule 37(a)(4) apply to the award of 
expenses incurred in relation to the motion. For purposes of this paragraph, a 
statement previously made is: 

...... (B) A stenographic, mechanical, electrical, or other recording, or a transcription 
thereof, which is a substantially verbatim recital of an oral statement by the person 
making it and contemporaneously recorded." 

"As a general proposition, any material is subject to discovery unless: (1 )its discovery 

categorically prohibited or made conditional by the discovery rules, or (2) the matter is so obviously 

irrelevant or the mode ofdiscovery so ill-fitted to the issues ofthe case that it can be so obviously in 

'annoyance, embarrassment, oppression, or undue burden or expense. '" McDougal v. McCammon, 

193 W.Va. 229, 455 S.E. 2d 788 (1995) (quoting Fleming, James, Jr., Geoffrey Hazard, Jr., and John 

Luebsdorf, Civil Procedure §5.8 at 249 (4th ed. 1992)). 

The Respondents surreptitiously recorded three separate meetings with their principal in an 

agency relationship on three separate occasions. The first meeting included their principal's niece who 

is now that principal's estate administrator also now a party to this action. 

The Petitioner and Robert Van Heyde were not even present at the second two meetings. 

Petitioner stands in the shoes ofthe deceased by virtue ofher position as Administrator ofthe Estate 

ofPatrick Wolfe. By the plain language of the second paragraph ofRule 26 (b)(3), Petitioner was 

entitled to discovery ofthe recordings: "Aparty may obtain without the required showing a statement 

concerning the action or its subject matter previously made by that party." Petitioner was entitled to 
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the recordings without the additio~ expense and trouble ofmotions. 

PLEASE BE ADVISED THAT THE NEXT SECTION 

CONTAINS INFORMATION FILED UNDER SEAL 


F. 	 The Circuit Court E"ed in Granting the Respondents' 
Motion in Limine # 3 (Motion filed under seal). 

From the bench at the hearing on Respondents' Motion for Summary Judgment on September 

16,2015, the Trial Court granted Respondents' Motion in Limine No.3 filed under seal to exclude 

references to Respondent Miller's role as a caretaker for her Mother as irrelevant and which also have 

the effect ofcausing distress to her as a witness. (App 696 and 703) (App. Transcript ofDeposition 

of Susan Miller pp 13-18). 

"[A] motion in limine should be granted only ifthe evidence sought to be excluded is clearly 

inadmissible for any purpose." Noble v. Sheahan, 116 F. Supp. 2d 966, 969 (N.D. Ill. 2000). Motions 

in limine are generally disfavored. Hawthorne Partners v. AT&T Technologies, Inc., 831 F. Supp. 

1398, 1400 (N.D. III 1993). If evidence is not clearly inadmissible, evidentiary rulings must be 

deferred until trial so questions offoundation, relevancy, and prejudice may be resolved in context. 

Id. at 

The West Virginia Rules ofEvidence, which govern proceedings in Circuit Court, has specific 

rules governing the admissibility of testimony. Lay testimony is based on personal knowledge or 

observation according to Rule 601 or Rule 701 requires that any opinion testimony ofwitnesses must 

be limited to opinions or inferences which are reasonably based on the perception ofthe witness. A 

lay witness may"offer an opinion on the basis ofrelevant historical or narrative facts that the witness 

has perceived" MCI Telecomm. Corp. v. Warner, 897 F.2d 703, 706 (4th Cir. 1990). 

The fact that Mrs. Miller's anticipated testimony is inconsistent with her litigation position 
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and/or causes her "distress" does not serve as basis for exclusion of this information from jury 

consideration. The information is both relevant and dispositive of her scienter when she saw, heard 

and sensed every red flag ofMr. Wolfe's dementia, yet marched this transaction forward, for her own 

financial gain. Mrs. Miller participated in her elderly mother's care for twenty (20) years. Her mother 

was mentally ill. She became increasingly impaired due to medications. (App 696, 699age. -3-, lines 

1-5 and 24-26. Respondent Miller witnessed this for two (2) decades. Her mother's health declined 

during the last five (5) years ofher life. 

Respondent Miller testified under oath that she handled the business affairs ofher mother, 

who was incompetent to do so herself. Mrs. Miller was Mr. Wolfe's fiduciary. As her elderly 

mother's caregiver, she was keenly aware ofthe signs and effects ofaging and dementia, having 

experienced this firsthand. Tills strikes at the heart ofone ofthe most salient issues in this case. 

The issues ofRespondent Miller having direct, relevant experience dealing with issues of mental 

competency with the elderly and the direct knowledge of the vulnerability ofan individual who is 

disabled and mentally ill in business transactions is information to which a jury is entitled to make 

a fair and reasoned decision. 

The test for relevant evidence per W.Va. R. Evid. 401, which parallels the federal rules, is 

whether the evidence "has any tendency to make a fact more or less probable than it would be 

without the evidence and whether the fact is ofconsequence in determining the action." 

The Respondent cites W.Va. R. Evid. 402 as support of its statement that " ... relevant evidence is 

admissible and ,[irrelevant evidence is not admissible, and points to "analysis of relevant 

evidence" under Rule 402. Rule 402 states simply that evidence is admissible unless provided 

otherwise by the United States Constitution, the West Virginia Constitution, or the Supreme Court 
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ofAppeals of West Virginia. The Court's ruling from the bench appears to demonstrate a 

fundamental misunderstanding of the Rules ofEvidence and of the concept of relevancy. There is 

nothing in the West Virginia Rules ofEvidence that would countenance the grant of a Motion in 

limine on these facts and arguments without constituting reversible error. 

G. 	 Judge Andrew N. Frye Should Have Recused Himself 
From This Action on Petitioner's Motion to Disqualitv 

On July 1,2015 Petitioner and her Counsel filed her Motion to Disqualify and Recuse 

Judge Andrew N. Frye on the basis of Judge Frye's unusual February 21,2015 Order granting 

Respondents' Motion for Protective Order and Denying Petitioner's Motion to Compel 

Production of Recorded Statements ofMeetings Between Petitioner, the Deceased Patrick A. 

Wolfe and Respondents Susan Miller, and Jessica Miller Lipscomb combined with statements 

made in a June 4, 2015, Judge Frye conducted a hearing telephonically on Respondents' Motion 

to Strike Plaintiff's Expert Witnesses And To Limit Their Testimony At Trial Or, In The 

Alternative, To Compel Complete Expert Witness Disclosure. App. 315)This Court by 

Administrative Order dated July 8, 2015 denied Petitioner's Motion. (App 334). 

Judge Frye's comments at the end of the hearing triggers two distinct instances of 

appearance of impartiality, with the second instance being the most egregious and critical. Each 

instance independently supports and each instance serves as a separate ground for this Motion to 

Disqualify and Recuse. 

It is obvious from a reading of the Amended Complaint that the degree ofmental infIrmity 

as to the causes ofaction for breach ofcontract, breach offIduciary duty and constructive fraud 

are just as important as the mental incompetency relative to rescission ofthe subject deed when 
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Mr. Wolfe executed the subject deed on August 28, 2013. Mr. Wolfe was found dead in his home 

on September 2, 2013,just four days after the closing of the subject transaction. The medical 

examiner's report indicates that Mr. Wolfe was suffering from Alzheimer's dementia (see 

Amended Complaint, Ex. H) 

JudgeFrye'scommentthat"I just said that I think I'm going to 

have the competency issue decided because if - - as I read 

what you sent to me so far - - if this man's competent, the rest 

of it's over .... is an unsolicited and curiously mistimed statement which indicates an 

opinion on one of the primary fact issues of the case, which clearly favors the Defendants. 

That such a comment was made, given what evidence was in the Court file on June 4, 2015, 

(i.e., the relationship of realtor and client at the heart of the Amended Complaint and the 

Medical Examiner's Report), is further indication of the impropriety of such a comment. 

Filed as exhibits to the Complaint and Amended Complaint were a copy of Mr. Wolfe's 

Death Certificate (Exhibit G) and the Report of Death Investigation and Post-Mortem 

Examination Findings of the West Virginia Chief Medical Examiner (Exhibit H) both of 

which list as a contributing cause of death "Probable Alzheimer's dementia." 

In addition now, given the prior rulings and statements from the bench, in combination 

with the rapidity of the grant of Defendants' Motion for Summary Judgment without due 

consideration of the substantial evidence presented by the Petitioner, and given the 

geographic proximity between Judge Frye's home court and Kingwood, all of which create 

an appearance of impropriety and partiality towards the wife ofthe sitting Circuit Court Judge 

of Preston County. These facts create an appearance of impropriety and partiality that cannot 
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be overcome without the reassignment of another special trial court judge. 

CONCLUSION 

The trial court in this case erred by failing to follow the clear precedent established by 

this Court regarding the showing necessary to overcome summary judgment in a case of 

breach of contract, breach of fiduciary duty and constructive fraud and regarding the 

inferences to be drawn and from disputed facts when considering a Rule 56( c) summary 

judgment motion. Wherefore, Petitioner respectfully requests that this Court reverse the 

orders of the Trial Court granting summary judgment to the Respondents, remand this case 

for trial, and grant the other requested relief. 

Respectfully submitted this 27th day of January, 2016. 

CYNTHIA W. VAN HEYDE 
ADMINISTRATRIX of the ESTATE OF 
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