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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 15-1068 


STATE OF WEST VIRGINIA, 

Plaintiff Below, Respondent, 

VS. 

JOHNNIE FARLEY, 

Defendant Below, Petitioner. 

RESPONDENT'S BRIEF 

COMES NOW, Respondent, State of West Virginia, by counsel, David A. Stackpole, 

Assistant Attorney General and responds to Petitioner's Brief. This Court should affirm 

Petitioner's conviction and sentence. 

I. 

STATEMENT OF THE CASE 

On February 10, 2015, Petitioner was indicted for Murder - First Degree. (App. at 6.) 

On April 2, 2015, the Circuit Court held a Suppression Hearing. (Id. at 7-152.) Trooper S. G. 

Milam testified at a Suppression Hearing. (Id. at 9-82.) Trooper Milam testified that Petitioner 

gave an audio recorded statement (hereinafter "first statement") on September 30, 2014 at the 

Beckley detachment interview room. (Id. at 12-3.) At the time of the first statement, Petitioner 

drove himself to the Beckley detachment and was not under arrest. (ld.) Petitioner was not a 

suspect and no Miranda form was done at the time. (Id. at 36-7.) In addition to Trooper Milam 

and Petitioner, Sergeant Robert Richards was also present for the first statement. (Id. at 13.) 



Petitioner told the police that his wife had been missing since Thursday. (Id. at 906.) He told 

them that she had left him five (5) or six (6) times since January and that one (1) of the times, she 

moved in with another man for thirty (30) days. (Id. at 911.) Petitioner told them that he had 

texted and called her, but was getting no response and that he had no idea where she was. (Id. at 

928.) Petitioner told them that he did not do anything to her. (Id. at 982, 989-90.) 

Trooper Milam testified that, on October 2,2014, Petitioner gave another audio recorded 

statement (hereinafter "second statement") to police at the Beckley detachment interview room. 

(ld. at 13-4.) At the time of the second statement Petitioner drove himself to the Beckley 

detachment and was not under arrest. (Id. at 14.) No Miranda form was done at the time. (Id. at 

41.) 

Trooper Milam testified that on October 3, 2014, Petitioner gave yet another recorded 

statement (hereinafter "third statement") to police at the Beckley detachment interview room. 

(Id. at 15.) Trooper Milam and Sergeant Richards first met Petitioner at his house and asked if 

he would be willing to go to the police station for another interview. (ld.) Petitioner agreed and 

Trooper Milam gave Petitioner a ride to the police station. (ld.) At the time of the third 

statement Petitioner was not under arrest. (Id.) Trooper Milam advised Petitioner of his 

Miranda rights at the third interview and went over the Miranda form with Petitioner. (Id. at 16, 

1003-004.) The reason that Trooper Milam went over the Miranda rights with Petitioner at this 

interview compared to the previous two (2) interviews was that they had obtained data related to 

the victim's cell phone and videos regarding Petitioner that seemed to contradict his prior 

statements and they intended on presenting that evidence to Petitioner. (Id. at 48-9.) 
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Petitioner was told that he was not under arrest and that he was "free to leave at any 

time." (ld. at 1003-004.) Petitioner was informed that he had the right to remain silent and the 

right to consult with counsel: 

SGM: 

JF: 

RRR: 

JF: 

SGM: 

JF: 

SGM: 

JF: 

RRR: 

[SGM]:i 

[JF]: 

RRR: 

JF: 

RRR: 

Before we speak, or before we ask you any questions you must 
understand your rights; do you understand that? You have the 
right to remain silent; do you understand that? 

Yeah. 


Just like CSI. 


Yeah, I watch that inaudible. 


Anything you say can be used against you III court; do you 

understand? 


Yeah. 


You have the right to talk to' a lawyer for advice before we speak 

or before we ask you any questions and to have him or her with 

you during questioning; do you understand that? 


Yeah. But I can't afford one. If! could I'd already had one. 


Today is Friday, ain't it? 


If you are - if you are under arrest and cannot afford a lawyer the 

court will appoint one for you before questioning at your request; 

do you understand that? 


Yeah can I get one just to be safe? You all questioning me to 

death. You all don't believe how bad -


You gave us some information today. You know, I mearI-


It just happened to dawn on me, man. 


Well that's good information; there ain't no doubt about it. 


The Transcript is inaccurate regarding the initials on a portion as recognized by the 
Circuit Court, so I am using the initials as identified and bracketed by the Circuit Court. CAppo at 
361-62.) 
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SGM: If you decide to answer questions now without a lawyer present 
you will have - you will still have the right to stop answering 
questions at any time. You also have the right to stop answering at 
anytime until you've talked to a lawyer; do you understand that? 

JF: Yeah. 

[SGM]: Alright. Initial if you understand. This here is the waiver of your 
rights. I'm going to read it to you. If you agree with this statement 
and you understand this statement I'm going to ask that you sign 
below; okay? 

[JF]: Okay. 

[SGM]: I've had this statement of my rights read to me and I understand 
them. I do not want a lawyer at this time. I understand and know 
what I am doing. No promises or threats have been made to me 
and no promise or coercion of any kind has been used against me 
in connection with this interview. I agree to be interviewed, 
answer questions, and make a statement; do you understand? 

[JF]: Yeah. 

[SGM]: Do you agree with this statement? 

[JF]: Yeah. Where do you want me to sign at? 

(Id. at 361-62, 1004-0005.) Petitioner signed the Miranda form and waived his rights and agreed 

to give a statement. (Id. at 16-7,905, 1004.) 

The police informed Petitioner that his story did not hold up because they had video of 

his wife in the vehicle with him the day he said he left her at home and that her cell phone pinged 

off of the towers, proving his story wrong. (Id. at 1012-013.) Petitioner ended up confessing to 

murder: 

RR: Alright so you left McDonalds. Let's, let's back up; okay? Let's back up 
to what we all know. 

JF: Yeah, she went to the farm with me; come on I'll show you where she's 
at. I'11 take you to the farm. 

RR: What did you do to her? 
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JF: Huh? 

RR: What did you do to her Johnnie? 

JF: She's at the farm. 

RR: She's at the farm? What did you do to her Johnnie? 

JF: (No answer). 

RR: You took her out to the farm? What happened? Did you all try to talk? 
Tell me what led up to it please. 

JF: Yeah we was trying to talk. She just wouldn't, didn't want to listen 
inaudible. 

RR: Okay. 

JF: I done something stupid man. 

RR: What did you do stupid Johnnie? 

JF: I killed her. I meant to. 

RR: How did you kill Lynnette? 

JF: Huh? 

RR: How did you do it? 

JF: I shot her. 

RR: With what? 

JF: Huh? 

RR: With what Johnnie? 

JF: A shotgun. 

RR: Where at? Where did you shoot her at? 

JF: I inaudible-

RR: Johnnie, it's just me and you talking. Me and you and Trooper Milam; 
okay? 
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JF: Yeah. 


RR: What did you do with the shotgun? 


JF: It's buried in the other house over across from me. 


RR: The old house beside you? 


JF: Yeah, the old burned down one. Well, take me to jail. 


RR: Johnnie I want to talk to you first. 


JF: All right. 


RR: Okay? Did you bury her? 


JF: Yeah? 


(Id. at 1037-039.) 

After the confession, Petitioner agreed to take the police to where the body was buried: 

RRR: We appreciate what you're willing to do for us and it won't go unnoticed. But 
your Miranda rights was read to you. 

JF: Oh, I know that. 

RRR: Right? Correct? 

JF: Correct. 

RRR: You understand, you didn't have to tell us anything; right? 

JF: I understand. I needed to get it off my conscience. 

RRR: Right. And you understand your rights. You didn't want a lawyer at this 
time, and you're still willing to cooperate with us and, and show us where 
the body of Lynnette Farley is-

JF: Yeah. 

RRR: Also, where the weapon that you used to kill Lynnette with; is that 
correct? 

JF: Correct. 
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(Id. at 1051-052.) 

Right after the confession, Petitioner guided the police to the location of the body. (Id. at 

70.) Trooper Milam did not go with Petitioner to find where the body was buried because he 

stayed and obtained search warrants. (Id. at 19-20.) One (1) of the search warrants was for the 

marital property located in Raleigh County, including the red Ford Ranger. (Id. at 21-2.) From 

that search, the police obtained the twenty (20) gauge shotgun Petitioner used to kill his wife, the 

shovel and mattock used to dig the grave, blue jeans with blood stains, the license plate that was 

reported stolen, and Petitioner's wife's cell phone. (Id. at 22-3.) Another search warrant was for 

the property in Mercer County owned by Petitioner. (Id. at 25, 132.) The victim's remains were 

recovered from the property. (Id. at 132.) In addition to the search warrants, the police also 

obtained consent to search Petitioner's home. (Id. at 29.) Trooper Milam testified that they 

asked Petitioner for "consent to go into the property and just look for evidence to where Ms. 

Farley may be as a missing person." (Id. at 30.) Petitioner gave consent and signed a consent to 

search form. (Id. at 29-30.) As a result of the search, the police obtained a paper shredder with 

"documents such as debit cards, credit cards" and "what appeared to be Ms. Farley's social 

security card." (Id. at 31.) 

Sergeant Richards testified at the Suppression Hearing that he and Sergeant Bennett went 

with Petitioner when Petitioner offered to show them where the victim's body was buried. (Id. at 

85.) Sergeant Bennett went because he had a four (4) wheel drive that was required to get to the 

land where the victim was buried. (Jd.) During the ride, Petitioner gave another audio recorded 

statement (hereinafter "fourth statement"). (Id. at 86.) Petitioner admitted that he used the 

victim's cell phone to text himself and the victim's daughter to say that she would "be back in a 

few days." (Jd. at 1062.) Then, Petitioner took the police to where he shot the victim. (Jd. at 
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1076.) Next, Petitioner showed them where he buried the victim's body. (Id. at 1077.) 

Afterwards, Sergeant D. W. Bennett took Petitioner down to the main road and told the officers 

there to "take custody of' Petitioner. (Id. at 115.) 

On May 4, 2015, the Circuit Court held a Pre-Trial and 404(b) Hearing in the matter. (Id. 

at 153-86.) The State identified the purpose of the 404(b) evidence as showing "premeditation, 

malice, motive, intent, purpose of the trip, plan, and lack of mistake or accident." (Id. at 182.) 

The first 404(b) witness was Sergeant Richards. (Id. at 161.) The State identified the 

404(b) evidence as being "statements made by Mr. Farley during the drive up to recover Mrs. 

Farley's body." (Id.) The reason it was considered 404(b) evidence is because it included 

statements that he had been thinking about killing her for a while prior to the murder. (Id. at 

162-64.) 

The second 404(b) witness was Trooper Milam. (Id. at 165.) The State identified the 

404(b) evidence as being statements from Petitioner that he had slashed Mrs. Farley's tires in 

order to keep her from being able to leave on a date prior to her murder. (Id. at 165-66.) 

Additionally, Petitioner had made statements that he had been barred from going to Go-Mart, 

Mrs. Farley's place of employment, because he had rammed her vehicle with his truck in the 

parking lot of Go-Mart because she was spending money on other guys. (Id. at 166-70.) 

The third 404(b) witness was Brenda Jeffrey, the victim's general manager at Go-Mart. 

(Id. at 172-73) Ms. Jeffrey testified that she spoke to Petitioner and informed him that "he was 

not welcome up there [at Go-Mart] anymore" because he would sit outside during her whole 

shift and text her causing problems and because he backed his truck into the victim's car. (Id. at 

173-74.) Ms. Jeffrey also testified that Petitioner asked her about the victim and another man 
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one (1) time and told her that "if he caught her talking to him, he would shoot Lynnette, her 

friend that she was talking to, me, or anybody else that got in the way of him." (Jd. at 175-76.) 

The Circuit Court found, by a preponderance of the evidence that 404(b) evidence was 

relevant and probative of the element ofpremeditation. (ld. at 377,) The Circuit Court also held 

that the evidence was more probative than prejudicial. (Id.) However, the Circuit Court found 

that the 404(b) evidence was intrinsic evidence that was part of the res gestae of the case and 

therefore, admissible. (Id. at 378.) -

On July 14, 2015, the Circuit Court held a Pre-Trial Hearing where Osakalumi issues 

were discussed. (Id. at 206-19.) There was a discrepancy between the State Police and the lab 

regarding the ten (10) items that had been provided for processing. (ld. at 208-09.) One (1) 

item, a petri dish of the victim's right hand fingernail clippings, was not returned to the police. 

(ld. at 209.) Applying Osakalumi, the Circuit Court found that the three (3) factors were found 

to be satisfied: that the State possessed the victim's right fingernail scrapings, that the State had a 

duty to preserve them, and that the State breached that duty through negligence. (App. at 391

92.) 

The Circuit Court went on to apply the three (3) factors to determine what consequences 

should flow from a breach. (Jd.) First, the Circuit Court found that the loss of the evidence was 

a mistake and not an act of bad faith on the part of the State. (ld.) Second, the Circuit Court 

found that the importance of the missing evidence was low considering that there were fingernail 

scrapings from the victim's left hand that were still available, along with "toe nails, the hair, 

gunshot residue, blood sample and sexual assault evidence." (Id.) Third, the Circuit Court found 

that the State had sufficient "probative, admissible evidence that could sustain a conviction." 
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(/d.) The Circuit Court concluded that neither dismissal nor instructions were warranted in this 

matter. (/d.) 

On August 20, 2015, Petitioner made an oral motion to bifurcate the Trial at a Pre-Trial 

Hearing. (App. at 472.) The Circuit Court inquired about the basis for bifurcation. (/d.) 

Petitioner suggested that he wanted to admit evidence that would include that "[h]e was great in 

the Navy, he was a veteran." (/d. at 474.) The Circuit Court held that he would admit that type 

of evidence even if the Trial was unitary. (/d.) The Circuit Court further explained that 

bifurcation is typically used in cases where there is evidence needed to decide the issue of mercy 

that would be inadmissible in the guilt phase. (/d. at 475.) The next day, Petitioner filed a 

Motion to Reconsider the Court's Ruling of Mandating a Unitary Trial. (Id. at 479-81.) The 

only new basis that Petitioner submitted was that a unitary Trial would force a "Hobson's choice 

of arguing for a not guilty verdict and at the same time having to address alternatively the issue 

of life with mercy." (/d.) On August 25, 2015, the Circuit Court denied Petitioner's Motion to 

Bifurcate. (/d. at 851.) 

A jury found Petitioner Guilty of Murder of the First Degree following a jury Trial. (Id. 

at 863.) The jury did not recommend mercy. (Id. at 904.) Petitioner was sentenced to be 

"confined for the rest of his natural life without the possibility of parole." (Id.) This Appeal 

followed. 

II. 


SUMMARY OF THE ARGUMENT 


Petitioner was not in custody at the time of his statements. He was expressly told that he 

was not under arrest and that he was free to leave at any time. When Petitioner was Mirandized 

prior to his third statement, Petitioner was not in custody and did not have a right to have counsel 
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appointed. Additionally, Petitioner clearly stated that he could not afford counsel. While he 

wished he could get counsel appointed, he had no right to appointed counsel. As such, his 

statement was neither clear nor unequivocal. Furthermore, Petitioner signed the Miranda form 

and agreed to be interviewed. During the interview, Petitioner confessed and offered to lead 

police to the burial site. The interview continued in the police cruiser on the way to the burial 

site. Petitioner did not have to be re-Mirandized as no delay occurred. 

While the State had the victim's right hand fingernail scrapings, had a duty to preserve 

them, and breached that duty, it was clear that there was no bad faith on the part of the State. 

Additionally, the evidence was not exculpatory as Petitioner claims when he confessed to the 

killing and led police to where the body was buried. Moreover, there were left hand fingernail 

scrapings still available along with toe nails, hair, gunshot residue, blood samples, and sexual 

assault evidence. As such, the Circuit Court properly held that dismissal was not a warranted 

consequence and neither was an instruction regarding the lost evidence. To the extent that 

Petitioner claims that he was denied forensic testing of the samples that existed, Petitioner admits 

that he waited until the eve of Trial before he requested any testing. 

The State gave notice of 404(b) evidence and the Circuit Court held a McGinnis Hearing, 

where the Circuit Court found that the evidence was relevant and more probative than 

prejudicial. However, the Circuit Court properly found that the evidence was not extrinsic 

evidence, but was part of the res gestae. The evidence related to Petitioner's thinking about 

killing the victim and his threats to kill the victim were intrinsic evidence showing 

premeditation. The evidence about Petitioner's actions to slash the victim's tires in order to keep 

her from leaving him.. and backing into her vehicle because she was spending money on othel. 

guys was intrinsic evidence showing motive. 
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Circuit Courts have enormous discretion regarding bifurcation because bifurcation 

involves mostly Trial management. Petitioner has failed to show compelling prejudice or 

evidence that he did not receive a fair Trial. Moreover, Petitioner has not cited any law showing 

that bifurcation was required in this case. As such, this Court should affirm Petitioner's 

conviction and sentence. 

III. 


STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


All the issues raised by Petitioner have been authoritatively decided. The facts and legal ' 

arguments are adequately presented in the briefs and the Appendix. The decisional process 

would not be aided by oral argument. However, if this Court wishes to set this matter for oral 

argument based upon the fact that Petitioner received a sentence of life without mercy, then rule 

19 oral argument would be proper. This matter is appropriate for a Memorandum Decision. 

IV. 

ARGUMENT 

Petitioner asserts four (4) assignments of error: [1] error to deny the Motion to Suppress; 

[2] error to deny Motion for Osakalumi dismissal or instruction; [3] error to permit 404(b) 

evidence; and [4] error to deny Motion for Bifurcation. Pet'r's Br. at 1. All of Petitioner's 

claims fail. 

A. 	 Petitioner Was Not In Custody, Petitioner Did Not Have The Right To Appointed 
Counsel At The Time Of The Interview, And There Was No Requirement To Re~ 
Mirandize Petitioner For The Drive To The Location Of The Body. 

The standard of review for factual findings on a Motion to Suppress is clear error: 

"When reviewing a ruling on a motion to suppress, an appellate court should 
construe all facts in the light most favorable to the State, as it was the prevailing 
party below. Because of the highly fact-specific nature of a motion to suppress, 
particular deference is given to the findings of the circuit court because it had the 
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opportunity to observe the witnesses and to hear testimony on the issues. 
Therefore, the circuit court's factual findings are reviewed for clear error." 

Syl. Pt. 6, State v. Davis, 232 W. Va. 398, 752 S.E.2d 429, 434 (2013) (quoting Syl. Pt. 1, State 

v. Lacy, 196 W. Va. 104,468 S.E.2d 719 (1996)). 

The Circuit Court properly denied Petitioner's Motion to Suppress. First, the Circuit 

Court was correct in denying Petitioner's Motion to Suppress because Petitioner was not in 

custody at the time of his statements. '"A trial court's determination of whether a custodial 

interrogation environment exists for purposes of giving Miranda warnings to a suspect is based 

upon whether a reasonable person in the suspect's position would have considered his or her 

freedom of action curtailed to a degree associated with a formal arrest.'" Syl. Pt. 8, Davis, 232 

W. Va. at 398, 752 S.E.2d at 434 (quoting Syl. Pt. 1, State v. Middleton, 220 W. Va. 89, 640 

S.E.2d 152 (2006), overruled on other grounds by State v. Eilola, 226 W. Va. 698, 704 S.E.2d 

698 (2010)). This Court has articulated the factors for determining whether a reasonable person 

would have considered his or her freedom of action to be curtailed: 

"'The factors to be considered by the trial court in making a determination of 
whether a custodial interrogation environment exists, while not all-inclusive, 
include: the location and length of questioning; the nature of the questioning as it 
relates to the suspected offense; the number of police officers present; the use or 
absence of force or physical restraint by the police officers; the suspect's verbal 
and nonverbal responses to the police officers; and the length of time between the 
questioning and formal arrest. '" 

Syl. Pt. 9, Davis, 232 W. Va. at 398, 752 S.E.2d at 434 (quoting Syl. Pt. 1, Middleton, 220 W. 

Va. at 89,640 S.E.2d at 152.) 

Petitioner argues that the fact that he was asked to give a recorded statement about his 

missing wife would make a reasonable person "anxious and suspicious." Pet'r's Br. at 12-3. To 

the contrary, a person who reported that his wife was missing and who was not asked to come to 

the station and give a statement would be suspicious that the police were not doing their job. 
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Petitioner argues that the fact that the police gave him a ride to the police station so that 

he would not have to drive demonstrates that he was in custody. Pet'r's Br. at 13. Petitioner was 

not handcuffed and was not placed under arrest. (App. at 346.) To the contrary, he was told that 

he was "not under arrest and [was] free to leave at any time." (Id. at 1004.) As such, it was not 

reasonable for Petitioner to have believed that his freedom of action was curtailed. 

Petitioner also argues that the fact that Petitioner was Mirandized at the third interview 

and not at the first two (2) interviews demonstrates that he was in custody. Pet'r's Br. at 13-4. 

However, that is not the standard. The standard is whether a reasonable person would have 

considered his or her freedom of action to be curtailed. Syl. Pt. 8, Davis, 232 W. Va. at 398, 752 

S.E.2d at 434. It is not reasonable for Petitioner to have believed that his freedom was curtailed 

just because he was informed of his rights. This is especially true because Petitioner was 

expressly informed that he was not under arrest and that he was "free to leave at any time." 

(App. at 1004.) 

Petitioner further argues that there were two (2) officers doing the interview and one (1) 

officer "walking around observing." Pet'r's Br. at 13. Petitioner is incorrect. Officer Amos was 

not "walking arolmd observing." Rather, Officer Amos testified that he "was present for most all 

statements, but not in the room, most likely, you would say." (App. at 123.) Petitioner's counsel 

asked how frequently Officer Amos was "walking around" during the interviews. (Id.) Initially, 

Officer Amos answered "[ e ] very statement" because he believed he was being asked if he was 

present in the office, but later clarified that he was not in the room, but in the office and that he 

"never took an official statement from Mr. Farley." (Id. at 123-24.) However, Petitioner is 

correct that there were two (2) officers doing the third interview. (/d. at 1003.) A reasonable 

person would not believe that his freedom was curtailed just because there were two (2) officers 

• 
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in the room at the time of the interview. To the contrary, a reasonable person would believe that 

the police were diligently working to solve the missing wife complaint. 

Petitioner argues that a reasonable person would have felt that the interview was 

custodial based on the length of the interview. Pet'r's Br. at 13. Petitioner claims that the third 

interview lasted "3 hours 15 minutes." Id. Petitioner is incorrect. The third interview lasted 

from 11 :54 a.m. until 1 :09 p.m. (App. at 1003-052.) That is a total of one (1) hour and fifteen 

(15) minutes; a full two (2) hours less than Petitioner claims. A reasonable person would not 

believe that an interview, which lasted only one (1) hour and fifteen (15) minutes, amounted to 

the curtailing of his freedom, when he had reported that his wife was missing. To the extent that 

Petitioner tries to add the time from the first two (2) interviews and the drive time to the burial 

site to make a time of "5 hours 22 minutes over a three day period," such is incorrect. First, 

because the third interview lasted two (2) hours less than Petitioner claims, the conclusion of "5 

hours and 22 minutes" is two (2) hours longer than what occurred. Second, it was a four (4) day 

period and not a three (3) day period as the first interview occurred on September 30, 2014 and 

the third interview took place on October 3, 2014. Even ifthe total time of interviews amounted 

to three (3) hours and twenty-two (22) minutes over a four (4) day period, a reasonable person 

would not conclude that his freedom was curtailed because a reasonable person would 

understand that a missing wife report would require follow-up interviews while she continues to 

be missing. 

Applying the factors, it is clear that a reasonable person would not believe that his 

freedom was curtailed when being interviewed regarding his missing wife. The location was the 

police station, where you would expect to be interviewed if your wife was missing. The length 

of questioning for the third interview was reasonable: one (1) hour and fifteen (15) minutes. The 
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nature of the questioning related to the time that Petitioner last saw his wife and the days leading 

up to her disappearance. (App. at 1003-052.) Petitioner was never physically restrained and the 

police never used force upon Petitioner. Moreover, Petitioner was told that he was not under 

arrest and was free to leave at any time. (Jd.) As such, none of the factors would lead a 

reasonable person to believe that his freedom was curtailed when he was being interviewed 

following a report that his wife was missing. 

Second, the Circuit Court was correct in denying Petitioner's Motion to Suppress because 

Petitioner did not have the right to appointed counsel at the time of the interview. "The Sixth 

Amendment right to counsel attaches at the time judicial proceedings have been initiated against 

a defendant whether by way of formal charges, preliminary hearing, indictment, information, or 

arraignment." Sy1. Pt. 1, State v. Bowyer, 181 W. Va. 26, 27, 380 S.E.2d 193, 194 (1989). 

"Once an accused asks for counsel during custodial interrogation, he is not subject to further 

interrogation by the authorities until counsel has been made available to him, unless the accused 

himself initiates further communication, exchanges, or conversations with the police." Syl. Pt. 2, 

Bowyer, 181 W. Va. at 27,380 S.E.2d at 194. "The initial inquiry must be whether the statement 

is a clear and unequivocal request to have counsel present." State v. Bradshaw, 193 W. Va. 519, 

528,457 S.E.2d 456, 465 (1995). 

Here, Petitioner was not in custody and was not under arrest and therefore, did not have a 

right to have counsel appointed. (App. at 1004.) The Sixth Amendment right to counsel did not 

attach because there was no charge against Petitioner at the time of the interview. While 

Petitioner had a right to obtain his own counsel and have present during questioning, Petitioner 

was clear and unequivocal that he could not afford counsel. (Jd.) Although Petitioner did ask if 

he could "get one just to be safe," he appeared to be requesting that counsel be appointed to him. 
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(Jd. at 1004-005.) Petitioner's request was not a clear and unequivocal request to have counsel 

present. It was an unclear and equivocal request. It was the equivalent of "I would like counsel, 

but I can't afford counsel." Petitioner was not entitled to appointed counsel at the time because 

he was not under arrest. Nonetheless, Petitioner's entire argument is based on the idea that he 

should have an absolute right to appointed counsel, despite'that fact that he was not charged with 

any crime. Pet'r's Br. at 15-8. Because Petitioner's interview was not custodial, he had no right 

to counsel and the request to have counsel appointed, when his Sixth Amendment right had not 

attached did not mean that the police had to stop questioning Petitioner. 

Additionally, after being told that he was not under arrest, that he was free to leave, that 

he had the right to have counsel during questioning, that if he decided to speak without a lawyer 

present that he could stop answering questions at any time, that he had the right to remain silent, 

and that anything he said could be used against him in court, he went on to sign the Miranda 

form and decided to go ahead with the interview. (App. at 1003-005.) 

Third, the Circuit Court was correct in denying Petitioner's Motion to Suppress because 

there was no requirement to re-Mirandize Petitioner for the drive to the burial site. Petitioner 

argues that the police were required to re-Mirandize Petitioner after his confession and prior to 

the discussion that ensued on the trip to the burial site. Pet'r's Br. at 17. In this case, following 

the initial Miranda rights, Petitioner confessed to police that he shot and killed his wife and that 

he buried her on his property. (Jd. at 1037-039.) During this confession, Petitioner offered to 

take the police to where she was buried. (Jd.) After the confession and offer to take the police to 

the body, the police officer again asked Petitioner if he understood his Miranda rights that had 

been read to him and if he still wanted to take the police to the location of the body and 

Petitioner stated that he understood and that he "needed to get it off [his] conscience." (Jd. at 
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1051-052.) There was no delay. Right after the confession, Petitioner guided the police to the 

location of the body. (Jd. at 70.) 

While Petitioner label's this a "fourth" interview for the purpose of suggesting that this 

was a wholly new and distinct interview, such is deceiving. Petitioner confessed to killing his 

wife during the third interview and agreed to take the police to the burial site. (Jd. at 1003-052.) 

They stopped the recording because they had to travel to the burial site. A new recording was 

started in the police cruiser on the way to the burial site, but it was still a continuation ofthe third 

interview. (Jd. at 1053-079.) This discussion took place in the cruiser right after the confession 

on the way to show the police where the body was located. (Jd. at 70.) Petitioner had been 

Mirandized prior to the third interview and there was no requirement to re-Mirandize for the trip 

to the location of the body. 

Therefore, because Petitioner was not in custody at the time of his statements; because 

Petitioner did not have the right to appointed counsel; and because Petitioner had been 

Mirandized prior to his interview; because Petitioner offered to take police to the burial site; and 

because there was no delay, this Court should affirm Petitioner's conviction and sentence. 

B. 	 The Osakalumi Factors Demonstrate That Neither Dismissal Nor Instructions Were 
A Proper Consequence And Petitioner's Delay Was The Reason For Denying 
Further Testing. 

In State v. Hutzler, 223 W. Va. 461, 677 S.E.2d 655 (2009), this Court articulated the 

standard of review for lost evidence claims. '" [T]his Court reviews the circuit court's final order 

and ultimate disposition under an abuse of discretion standard. '" State v. Hutzler, 223 W. Va. 

461,464,677 S.E.2d 655,658 (2009) (citations omitted). "'We review challenges of findings of 

fact under a clearly erroneous standard; conclusions oflaw are reviewed de novo.'" Id. 
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Petitioner provides no analysis as to why the loss of right fingernail sc~apings would have 

any impact or as to how DNA testing would have made any difference. There is a three (3) 

prong analysis for determining the consequences that should result when a criminal defendant 

requests evidence that no longer exists: 

When the State had or should have had evidence requested by a criminal 
defendant but the evidence no longer exists when the defendant seeks its 
production, a trial court must determine (1) whether the requested material, if in 
the possession of the State at the time of the defendant's request for it, would have 
been subject to disclosure under either West Virginia Ru/e ofCrirnina/ Procedure 
16 or case law; (2) whether the State had a duty to preserve the material; and (3) if 
the State did have a duty to preserve the material, whether the duty was breached 
and what consequences should flow from the breach. In determining what 
consequences should flow from the State's breach of its duty to preserve 
evidence, a trial court should consider (1) the degree of negligence or bad faith 
involved; (2) the importance of the missing evidence considering the probative 
value and reliability of secondary or substitute evidence that remains available; 
and (3) the sufficiency of the other evidence produced at the trial to sustain the 
conviction. 

Syl. Pt. 2, State v. Osaka/urni, 194 W. Va. 758, 759, 461 S.E.2d 504, 505 (1995). 

In Osaka/urni, the State put forth evidence about the trajectory of a bullet that was taken 

from a couch, where the couch had been destroyed, where the expert testifying about the 

trajectory of the bullet was not able to examine the couch, where the expert testifying about the 

trajectory of the bullet was relying on a drawing made by the police, and where the defendant's 

experts did not have access to the couch, and where the was no confession by the defendant. 

Osaka/urni, 194 W. Va. at 767, 461 S.E.2d at 513. 

In Osaka/urni, where there was a question regarding guilt and where testing the missing 

couch was critical to the determination of guilt and could have been exculpatory. In this case, 

Petitioner claims that DNA from the missing right fingernail scrapings were "potential[ly] 

exculpatory" and had the potential to "exonerate the defendant." Pet'r's Br. at 19. However, 

Petitioner cannot explain how any DNA could have been exculpatory or could have exonerated 
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him, when he admitted to the murder, told police where to find the shotgun, and led police to the 

place where the victim's body was buried on his farm. (App. at 1037-039.) At most, Petitioner 

argues that had his confession and all the fruits of his confession, including the shotgun and the 

body, been suppressed, then there was a possibility that the jury could have been led to believe 

that he did not commit the crime. Pet'r's Br. at 18-22. Petitioner also claims that it was possible 

for the DNA testing to show some evidence of the victim's relationship with another man. Id. at 

22. However, Petitioner wants this Court to ignore the meaning of the word exculpatory. 

Black's Law Dictionary defines exculpatory to mean: "[e]vidence tending to establish a criminal 

defendant's innocence." Evidence, Black's Law Dictionary (lOth ed. 2014). Petitioner cannot 

demonstrate how any DNA testing of the victim's fingernails could have established Petitioner's 

innocence. 

Applying Osakalumi, the Circuit Court found that the three (3) factors were found to be 

satisfied: that the State possessed the victim's right fingernail scrapings, that the State had a duty 

to preserve them, and that the State breached that duty through negligence. (App. at 391-92.) 

However, applying the three (3) factors to determine what consequences should flow from a 

breach, the Circuit Court found that dismissal and instructions were improper consequences. 

(Id.) First, the Circuit Court found that the loss of the evidence was a mistake and not an act of 

bad faith on the part of the State. (Id.) Second, the Circuit Court found that the importance of 

the missing evidence was low considering that there were fingernail scrapings from the victim's 

left hand that were still available, along with "toe nails, the hair, gunshot residue, blood sample 

and sexual assault evidence." (Id.) Third, the Circuit Court found that the State had sufficient 

"probative, admissible evidence that could sustain a conviction." (Id.) 
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Petitioner cites to State v. Paynter, 206 W. Va. 521, 526 S.E.2d 43 (1999), for the 

proposition that the Circuit Court was required to give a jury instruction that "they could 

consider as they wish the negligently misplaced or lost forensic samples." Pet'r's Br. at 21-4. 

While the jury instruction was found to be a proper remedy in Paynter, it is not a one (1) size fits 

all approach to lost or missing evidence. See Syl. Pt. 2, Osakalumi, 194 W. Va. at 759, 461 

S.E.2d at 505. There are three (3) factors that Circuit Courts are expected to weigh in 

determining what consequences should flow from a breach of a duty to maintain evidence. ld. 

The Circuit Court properly determined that due to the amount of other evidence that could have 

been used, including fingernail scrapings from the left hand, that no instruction was necessary, 

especially in light of the fact that there was no bad faith. (App. at 391-92.) 

To the extent that Petitioner complains that the Circuit Court erred in denying him the 

right to test the remaining forensic evidence, Petitioner asks this Court to turn a blind eye to 

Petitioner's failure to make a timely request. Pet'r's Br. at 23-4. Petitioner admits that a mere 

two (2) weeks before Trial, he requested forensic testing on materials that he had known of for 

three (3) months. ld. Petitioner claims that "it would be inconceivable for defendant to ask for 

testing of forensic evidence prior to a ruling on whether that same forensic evidence would be 

excluded, per a right to counsel violation." ld. (emphasis removed). Petitioner is wrong. It is 

inconceivable for a criminal defendant to play a game of chicken with the Circuit Court by 

racing full speed towards Trial without requesting the forensic testing, while hoping that the 

Circuit Court blinks first and grants the criminal defendant's motion to exclude in order to avoid 

further delays. 

Therefore, because it is impossible for the right hand fingernail scrapings to have been 

exculpatory when Petitioner confessed to the murder, led police to the place on his property 
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where he buried the victim, and instructed the police as to where the shotgun was located; 

because there was no bad faith on the part of the State; because there were left hand fingernail 

scrapings still available along with toe nails, hair, gunshot residue, blood samples, and sexual 

assault evidence; because there was sufficient, probative, admissible evidence to sustain a 

conviction; because the type of consequence for breach of a duty to preserve evidence is related 

to the three (3) Osakalumi factors; because the factors did not warrant dismissal or an 

instruction; and because Petitioner failed to timely request that forensic samples be tested, this 

Court should affirm Petitioner's conviction and sentence. 

C. 	 The Evidence Characterized As 404(b) Was All Intrinsic Evidence That Was Part 
Of The Res Gestae. 

The standard of review regarding claims that the Trial Court erred in admitting 404(b) 

evidence requires a three (3) step process: 

First, we review for clear error the trial court's factual determination that there is 
sufficient evidence to show the other acts occurred. Second, we review de 
novo whether the trial court correctly found the evidence was admissible for a 
legitimate purpose. Third, we review for an abuse of discretion the trial court's 
conclusion that the "other acts" evidence is more probative than prejudicial 
under Rule 403. 

State v. Jonathan B., 230 W. Va. 229, 236, 737 S.E.2d 257, 263-64 (2012) (quoting State v. 

LaRock, 196 W. Va. 294, 310-12, 470 S.E.2d 613,629-30 (1996)). "'In reviewing the admission 

of Rule 404(b) evidence, we review it in the light most favorable to the party offering the 

evidence, ... maximizing its probative value and minimizing its prejudicial effect. '" Jonathan 

B., 230 W. Va. at 236, 737 S.E.2d at 263-64 (quoting State v. McGinnis, 193 W. Va. 147, 159, 

455 S.E.2d 516,528 (1994)). 

In determining whether to admit 404(b) evidence, a Trial Court should hold a Hearing. 

Syl. Pt. 2, State v. Hicks, 229 W. Va. 44, 46, 725 S.E.2d 569, 571 (2011) (quoting Syl. Pt. 2, 
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McGinnis, 193 W. Va. at 455 S.E.2d at 516). "The prosecution is required to identify the 

specific purpose for which the evidence is being offered. Syl. Pt. 3, Hicks, 229 W. Va. at 46, 725 

S.E.2d at 571 (quoting Syl. Pt. 1, McGinnis, 193 W. Va. at 147,455 S.E.2d at 516). The Trial 

Court must find the 404(b) evidence has a tendency to make a fact of consequence more or less 

probable than it would be without the evidence. Syl. Pt. 2, Hicks, 229 W. Va. at 46, 725 S.E.2d 

at 571; W. Va. R. Evid. 401. If relevant, then the Trial Court must find that the probative value 

of the 404(b) evidence is not substantially outweighed by a danger of unfair prejudice. Syl. Pt. 2, 

Hicks, 229 W. Va. at 46, 725 S.E.2d at 571; W. Va. R. Evid. 403. If the probative value of the 

404(b) evidence is not outweighed by a danger of unfair prejUdice, then the Trial Court must 

give a limiting instruction both "at the time the evidence is offered" and again "in the trial 

court's general charge to the jury at the conclusion of the evidence." Syl. Pt. 2, Hicks, 229 W. 

Va. at 46, 725 S.E.2d at 571. However, "'[e]vents, declarations and circumstances which are 

near in time, causally connected with, and illustrative of transactions being investigated are 

generally considered res gestae and admissible at trial.'" Syl. Pt. 7, State v. McKinley, 234 W. 

Va. 143, 764 S.E.2d 303, 306, 2014 WL 5032604 (2014) (citations omitted). 

In this case, the Circuit Court held a McGinnis Hearing. (App. at 153-86.) The State 

identified the purpose of the 404(b) evidence as showing "premeditation, malice, motive, intent, 

purpose of the trip, plan, and lack of mistake or accident." (Id. at 182.) The Circuit Court found, 

by a preponderance of the evidence that 404(b) evidence was relevant and probative of the 

element of premeditation. (Id. at 377.) The Circuit Court held that the evidence was more 

probative than prejudicial. (Id.) Moreover, the Circuit Court held that the 404(b) evidence was 

intrinsic evidence that was part of the res gestae of the case. (Id. at 378.) 
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All three (3) of the 404(b) issues are part of the res gestae of the case and therefore, 

admissible at Trial. First, the evidence that was obtained in Petitioner's statements to police on 

the drive to the grave site that he had been thinking about killing his wife for some time is clearly 

premeditation evidence as to this particular crime. (Id. at 162-64.) Second, the evidence 

obtained from Petitioner in his statement to police at the third interview that he had slashed his 

wife's tires in order to keep her from being able to leave and that he rammed his wife's vehicle 

with his truck because she was spending money on other guys was relevant evidence regarding 

motive. (Id. at 165-66.) Third, evidence that Petitioner told Ms. Jeffrey that he told her that "if 

he caught [his wife] talking to [another man], [Petitioner] would shoot [his wife], her friend that 

she was talking to, [Ms. Jeffrey], or anybody else that got in the way of [Petitioner]" was 

evidence of premeditation and motive. (/d. at 175-76.) As part of the res gestae, the evidence 

was not 404(b) evidence. To the contrary, the evidence was intrinsic to the case and admissible 

at Trial, even without a limiting instruction. 

Therefore, because the State gave notice of 404(b) evidence; because the Circuit Court 

held a McGinnis Hearing; because the Circuit Court found the evidence to be relevant and more 

probative than prejudicial; because all.the statements related to either the element of 

premeditation or motive; and because all of the evidence was part of the res gestae of the case, 

this Court should affirm Petitioner's conviction and sentence. 

D. 	 The Trial Court Exercised Proper Discretion In Denying Petitioner's Motion To 
Bifurcate. 

Trial Courts have discretion regarding whether to bifurcate the mercy phase of a trial: 

The decision to bifurcate involves mostly trial management; thus, the trial court 
has enormous discretion and rarely will its ruling constitute reversible error. To 
demonstrate that the trial court abused its discretion, a showing of "compelling 
prejudice" is required. "Compelling prejudice" exists where a defendant can 
demonstrate that without bifurcation he or she was unable to receive a fair trial 
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regarding the finding of mercy and that the trial court could afford no protection 
from the prejudice suffered. In short, this Court will grant relief only if the 
appellant can show prejudice amounting to fundamental unfairness. 

LaRock, 196 W. Va. at 315, 470 S.E.2d at 634. 

"A trial court has discretionary authority to bifurcate a trial and sentencing in any case 

where a jury is required to make a finding as to mercy." Syl. Pt. 6, State ex re!. Dunlap v. 

McBride, 225 W. Va. 192, 195,691 S.E.2d 183, 186 (2010) (quoting Syl. Pt. 4, LaRock, 196 W. 

Va. at 294, 470 S.E.2d at 613). "The burden of persuasion is placed upon the shoulders of the 

party moving for bifurcation." Syl. Pt. 5, LaRock, 196 W. Va. at, 299, 470 S.E.2d at 618. "A 

trial judge may insist on an explanation from the moving party as to why bifurcation is needed." 

Id. "If the explanation reveals that the integrity of the adversarial process which depends upon 

the truth-determining function of the trial process would be harmed in a unitary trial, it would be 

entirely consistent with a trial court's authority to grant the bifurcation motion." This Court has 

set forth factors to be considered regarding bifurcation: 

Although it virtually is impossible to outline all factors that should be considered 
by the trial court, the court should consider when a motion for bifurcation is 
made: (a) whether limiting instructions to the jury would be effective; (b) whether 
a party desires to introduce evidence solely for sentencing purposes but not on the 
merits; (c) whether evidence would be admissible on sentencing but would not be 
admissible on the merits or vice versa; (d) whether either party can demonstrate 
unfair prejudice or disadvantage by bifurcation; (e) whether a unitary trial would 
cause the parties to forego introducing relevant evidence for sentencing purposes; 
and Cf) whether bifurcation unreasonably would lengthen the trial. 

Syl. Pt. 6, LaRock, 196 W. Va. at 299,470 S.E.2d at 618. 

In this case, at a Pre-Trial Hearing, on August 20,2015, Petitioner made an oral motion 

to bifurcate the Trial. (App. at 472.) The Circuit Court asked for a reason for bifurcation. (ld.) 

Petitioner argued that he wanted to get in statements that were positive for himself, such as "[h]e 

was great in the Navy, he was a veteran." (ld. at 474.) The Circuit Court informed Petitioner 
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that all of that would come in if the Trial was unitary. (ld.) The Circuit Court further explained 

that bifurcation is typically good in cases where there is inadmissible evidence that needed to 

come in at the mercy phase. (Id. at 475.) 

On August 21, 2015, the next day, Petitioner filed a Motion to Reconsider the Court's 

Ruling of Mandating a Unitary Trial. (ld. at 479-81.) The only basis that Petitioner gave was 

that a unitary Trial would force a "Hobson's choice of arguing for a not guilty verdict and at the 

same time having to address alternatively the issue of life with mercy." (ld.) On August 25, 

2015, the Circuit Court denied Petitioner's Motion to Bifurcate. (ld. at 851.) 

Petitioner's Brief merely recites the Hobson's choice argument. Pet'r's Br. at 28-9. 

However, Petitioner does not show compelling prejudice amounting to fundamental unfairness. 

See id. Petitioner does not point to anything that occurred in the Trial that would have been kept 

out of the guilt phase had the Trial been bifurcated. See id. The Circuit Court made the decision 

as part of the Circuit Court's enormous discretion involving trial management. Petitioner has 

failed to demonstrate that without bifurcation he was unable to receive a fair trial regarding the 

finding of mercy. 

Petitioner has cited to three (3) cases and provided a skeletal argument without any 

analysis regarding bifurcation. Pet'r's Br. at 29. "A 'skeletal argument', really nothing more 

than an assertion, does not preserve a claim . . . Judges are not like pigs, hunting for truffles 

buried in briefs." State v. Funderburke, No. 14-1035, 2016 WL 597813 at *5 (W. Va. Feb. 12, 

2016) (memorandum decision) (citations omitted). 

As to Petitioner's citation of State v. Rygh, 206 W. Va. 295,524 S.E.2d 447 (1999), Rygh 

is inapposite. Rygh involved a Prosecutor's Motion to Bifurcate over Petitioner's objection. 

Rygh, 206 W. Va. at 296-97, 524 S.E.2d at 448-49. The Circuit Court bifurcated the Trial and 
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this Court upheld the conviction. Id. As to Petitioner's mention of footnote 1 of Rygh, the 

footnote merely discusses that bifurcation is not license to put in any evidence against a criminal 

defendant, but it does not limit a Circuit Court's discretion and trial management. Rygh, 206 W. 

Va. at 297 fnl, 524 S.E.2d at 449 fnl. 

As to Petitioner's citation of LaRock, the factors in LaRock demonstrate that Petitioner 

offered no basis that suggested the bifurcation was required. Petitioner did not argue that he had 

evidence that was solely for sentencing purposes and that was inadmissible otherwise. Petitioner 

did not argue unfair prejudice. Rather, Petitioner merely argued inconvenience. In LaRock, 

Petitioner moved for bifurcation. LaRock, 196 W. Va. at 313, 470 S.E.2d at 632. The Circuit 

Court denied bifurcation and this Court upheld the conviction. Id. 

As to Petitioner's citation of State v. McLaughlin, 226 W. Va. 229, 700 S.E.2d 289 

(2010), McLaughlin is inapposite. McLaughlin involves four (4) certified questions regarding 

the process of bifurcation and does not suggest in any way that bifurcation is required or that a 

Circuit Court's discretion is limited when there is a Trial involving the possibility of life without 

mercy. See McLaughlin, 226 W. Va. at 229-42, 700 S.E.2d at 289-302. 

Therefore, because Circuit Courts have enormous discretion regarding bifurcation; 

because bifurcation involves mostly Trial management; because Petitioner has failed to show 

compelling prejudice; because Petitioner received a fair Trial; because there was no fundamental 

unfairness; and because Petitioner has failed to cite any law showing that bifurcation was 

required, this Court should affirm Petitioner's conviction and sentence. 
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v. 

CONCLUSION 

For the foregoing reasons and others apparent to this Court, this Court should affirm 

Petitioner's conviction and sentence. 
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