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ASSIGNMENT OF ERRORS 

This appeal asks whether the trial court committed reversible error: 

(1) By failing to grant the defendant's motion to suppress his statements after he 

requested an attorney. 

(2) By denying the defendant's motion for an "Oskalumi" dismissal or cautionary 

instruction regarding the loss of DNA evidence by the State andlor the State Medical 

Examiner's Office, as well as denial of the defendant's right to test the remaining 

forensic evidence. 

(3) By allowing impermissible 404b evidence. 

(4) By denying the defendant's motion for a bifurcated trial. 

STATEMENT OF THE CASE 

Procedural History: 

The defendant was indicted on 1 count of First Degree Murder by the February 

2015 Grand Jury in Mercer County, West Virginia [Appendix One, Pg. 6] 

On April 2, 2015 a hearing was held on defendant's Motion to Suppress his 

statements. The matter was continued to allow the court time to review the CD's of the 

defendant's statements taken. [Appendix One, Pg. 7] 

On April 21, 2015 the State filed a Notice of Intent to Introduce Intrinsic 

Evidence andlor 404(b) Evidence. A hearing was held on May 4, 2015 and the court 

continued the matter and directed counsel for the defendant to file a brief 

regarding the 404(b) evidence issue no later than June 5,2015, with the State responding 

no later than June 19,2015. [Appendix One, Pg. 153] 
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On June 4,2015 counsel for the defendant filed a brief regarding the 404(b) 

evidence issue and the State responded on June 17,2015. [Appendix One, Pg. 191] 

On June 24, 2015 counsel for the defendant filed a Motion to Suppress the 

defendant's October 3 statement, including the drive up to the defendant's property, as 

the defendant requested an attorney at the beginning ofthe third statement. [Appendix 

One, Pg. 197] 

On July 14, 2015 a hearing was held at which time the court granted the 

defendant's motion for an Oskalumi hearing. Counsel for the defendant requested the 

court to reopen the suppression hearing to allow the defendant to testify and the court 

directed that matter be addressed at the Osakalumi hearing, which was scheduled for July 

29,2015. [Appendix One, Pg. 206] 

On July 17,2015 the State filed the State's Objection to Defendant's Motion to 

Suppress. [Appendix One, Pg. 220] 

On July 30, 2015 counsel for the defendant filed a Brief in Support of 

Defendant's Motion for "Oskalumi" Hearing. [Appendix One, Pg. 227 

On July 31, 2015 counsel for the defendant filed a Response Brief to State's 

Objection to Defendant's Motion to Suppress. [Appendix One, Pg. 231] 

On August 3, 2015 the State filed an Objection to Defendant's Request for an 

Oskalumi Hearing. [Appendix One, Pg. 237] 

On August 4, 2015 a hearing was held regarding defendant's motion to suppress, 

motion on Osakalumi issues and 404(b) evidence. [Appendix One, Pg. 241] 
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On August 6, 2015 the court entered an Order Denying Defendant's Motion to 

Suppress and Motion to Dismiss or For Cautionary Instruction Pursuant to Oskalumi and 

Granting State's Motion to Introduce 404(b) Evidence or Intrinsic Evidence. [Appendix 

One, Pg. 344] 

On August 7, 2015 the State filed a Motion in Limine to prohibit the defendant 

from claiming Alex Penn killed the victim. [Appendix One, Pg. 402] 

On August 11,2015 a pre-trial hearing was held. At said hearing the defendant 

renewed his motions to perfoml testing of other items prepared by the medical 

examiner's office during the autopsy. Counsel for the defendant further requested a 

continuance of the trial, which was set for August 25-26,2015. The court denied the 

defendant's motion to continue and granted the State's motion in limine to prohibit the 

defendant from claiming Alex Penn killed the victim but stated it may allow other 

evidence presented by defense if sufficient notice was provided to the State. The court 

further ordered the defendant to file a motion to exclude photos by August 13 and the 

State to file a response by August 18,2015. [Appendix One, Pg. 406] 

On August 20, 2015 a hearing was held at which time counsel for the defendant 

made a motion to bifurcate the issue of culpability and the issue ofmercy. The court 

denied the defendant's motion and ordered a unitary trial. [Appendix One, Pg. 441] 

On August 21, 2015 counsel for the defendant filed a Motion to Reconsider the 

Court's Ruling ofMandating a Unitary Trial. [Appendix One, Pg. 479] 

The defendant was tried before a jury on August 25-26, 2015 and was found 
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guilty of "Murder in the First Degree". Thereupon counsel for the defendant moved the 

court to set aside the verdict and grant the defendant a new trial. The court took the 

defendant's motion under advisement and scheduled a status hearing for August 27, 

2015. [Appendix One, Pg. 486] 

On August 27, 2015 a status hearing was held, at which time the court scheduled 

a hearing on defendant's motions and/or disposition for October 9,2015. [Appendix 

One, Pg. 867] 

On October 8, 2015 counsel for the defendant filed a motion to set aside the 

verdict and grant the defendant a new trial. [Appendix One, Pg. 864] 

On October 9, 2015 a hearing was held on defendant's motions and the court 

denied the defendant's motion to dismiss, and motion for a new trial and the defendant's 

conviction was affinned. The defendant was sentenced to the state penitentiary for life 

without the possibility of parole. [Appendix One, Pg. 875] 

Statement of the Facts: 

This case first started as a missing person case [Appendix One, Pg. 10]. There 

were two primary suspects, the defendant and a paramour, Alex Penn. The defendant 

first reported his wife missing on September 25,2014 [Appendix One, Pg. 10]. The WV 

State Police asked him to come up for an interview on September 30, 2014 [Appendix 

One, Pg. 12]. He was asked again to come to the station on October 2, 2014 for a second 

interview [Appendix One, Pg. 13]. After the second interview the whereabouts of the 

victim was still unknown. Prior to the third interview the police had some credit card 
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receipts, cell phone pings, video from a convenient store and fast food restaurant that they 

wanted to question the defendant about [Appendix One, Pg. 48]. On October 3, 3014 

the State Police asked if they could come pick him up and bring him to the station for a 

third interview, which he agreed. [Appendix One, Pgs. 15 & 38] He was not handcuffed 

[Appendix One, Pg. 51] or told he was under arrest but his Miranda Rights were read to 

him at that time. [Appendix One, Pg. 905] 

The defendant requested a lawyer [Appendix One, Pgs 1004-1005; also 

Appendix Two - DVD - State's Exhibit 2A] but the trooper kept reading the Miranda 

form until he agreed to speak with them with no lawyer. During the 3 hour 15 minute 

interview the defendant confessed to shooting his wife with a shotgun on the family farm 

property and burying her Appendix One, Pg. 18-19]. He indicated he could not take the 

infidelity anymore. He was taken into custody at that point and he agreed to take them to 

the location (52 minutes later). While being transported the conversation with him was 

being recorded and no Miranda rights were given [Appendix One, Pgs. 92, 116]. 

It is uncontroverted that the State Pathology Lab or the State Police lost or 

misplaced one Petri dish with fingernail clippings [Appendix One, Pgs. 391-392]. 

The Circuit Court denied the defendant's Osakalumi motion for dismissal or 

cautionary instruction on the misplaced or lost clippings [Appendix One, Pgs. 391-392]. 

The Circuit Court also denied defendant's motion to suppress his 

statements based on failure to cease questioning after he requested an attorney and 
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evidence derived from those statements [Appendix One, Pg. 369]. He was tried and 

convicted on his confession and derivative evidence alone. 

SUMMARY OF ARGUMENT 

The defendant argues that: 

1. He was in a custodial interrogation environment: He unequivocally requested 

an attorney and the state police failed to cease questioning. 

2. That misplaced or lost fingernail clippings warranted a dismissal, cautionary 

instruction and/or warranted further testing of the samples. 

3. That 404(b) evidence was erroneously admitted. 

4. That he should have been granted a bifurcated trial. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner contends that oral argument in this case is appropriate pursuant to Rule 

18 and Oral Argwnent Rule 19 as the primary issue is the suppression of a confession of 

murder. Legal conclusions with regard to suppression determinations are reviewed de 

novo. It is critical to note that the petitioner was found guilty of first degree murder 

without a recommendation ofmercy. 

ARGUMENT 

ISSUE (1) IN DISPUTE: 

Whether it was proper for the court to deny the defendant's motion to exclude any 

and all inculpatory statements made by the defendant and subsequent inculpatory 

evidence (fruits of the Poisonous Tree). 
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STANDARD OF REVIEW & LEGAL AUTHORITY: 


"On appeal, legal conclusions made with regard to suppression 

determinations are reviewed de novo. Factual determinations upon which 

these legal conclusions are based are reviewed under the clearly erroneous 

standard. In addition, factual findings based, at least in part, on 

determinations of witness credibility are accorded great deference. Syl. 

Pt. 3, State v. Stuart, 192 W.Va. 428, 452 S.E. 2d 886 (1994)." State v. 

Bevel, 745 S.E.2d 237 (WV 2013). 


"In reviewing challenges to findings and rulings made by a circuit court, 

we apply a two-pronged deferential standard of review. We review the 
rulings of the circuit court concerning a new trial and its conclusions as to 
the existence of reversible error under an abuse of discretion standard, and 
we review the circuit court's underlying factual findings under a clearly 
erroneous standard. Questions of law are subject to a de novo review. Syl 
pt. 3, State v. Vance, 525 S.E. 2d 484 (2000)." State v. Blackburn, 758 
S.E.2d 566 (WV 2014). 

FAILURE TO CEASE QUESTIONING 

This case started as a missing person report regarding Lynette Farley (defendant's 

wife) on or about September 25,2015. 

On September 30, 2014 the defendant was asked to come to the state police 

station for an interview and he voluntarily drove himself to the Beckley detachment. His 

Miranda Rights were never given, orally or in writing [Appendix One, Pgs. 35-37]. 

On October 2,2014 the defendant was asked to come to the police station for a 

second interview and he voluntarily drove himself to the Beckley Detachment. His 

Miranda Rights were never given, orally or in writing [Appendix One, Pgs. 39-41]. 

On October 3,2014, Trooper Milam called the defendant and asked to come to his 

residence. When he and Sgt. Richards arrived at his residence they asked him if he would 

come back to the station for a third interview and told him to save him gas money they 
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would give him a ride and he agreed to ride with them [Appendix One, Pgs. 15 & 38]. 

The officers testified that Mr. Farley was not under arrest at that time and if he had said 

he didn't want to be interviewed they would have taken him back home [Appendix One, 

Pg. 54]. He was not handcuffed. [Appendix One, Pg. 51]. At the time of this, the 3rd 

interview (the confession), Mrs. Farley was not known to be dead or alive. Also there is 

some inference there was a shotgun found prior to the confession, which is inaccurate. 

The shotgun was not found under any search warrant. The shotgun's location was 

disclosed by the defendant after he had confessed. [Trooper P. A. Shrewsbury 

testimony, Appendix One, Pgs. 662-663]. 

Trooper Milam testified when they arrived at the station they began to go through 

his Miranda Rights on a form [Appendix One, Pg. 905]. The following is the actual 

dialog of the interview where Mr. Farley clearly and unequivocally requested an attorney. 

OFF 	 Before we speak, or before we ask you any questions you must 
understand your rights, do you understand that? You have the 
right to remain silent, do you understand that? 

JF Yeah 
OFF Just like CSI 
JF Yeah I watch that inaudible 
OFF Anything you say can be used against you In court, do you 

understand? 
JF Yeah 
OFF 	 You have the right to talk to a lawyer for advice before we speak 

or before we ask you any questions and to have him or her with 
you during questioning: do you understand that? 

JF 	 Yeah. But I can't afford one. If I could I'd already had one. 
OFF 	 Today is Friday, ain't it? 
OFF If you are-if you are under arrest and cannot afford a lawyer the 

court will appoint one for you before questioning at your request, 
do you understand that? 

JF Yeah can I get one just to be safe? You all questioning me to 
death. You all don't believe how bad-
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OFF You gave us some information today. You know, I mean-
JF It just happened to dawn on me, man. 
OFF Well that's good information, that ain't no doubt about it. 
OFF If you decide to answer questions now without a lawyer present 

you will have-you will still have the right to stop answering 
questions at any time. You also have the right to stop answering at 
anytime wltil you've talked to a lawyer: do you understand that? 

JF Yeah. 
OFF Alright. Initial if you understand. This here is the waiver of your 

rights. I'm going to read it to you. If you agree with this statement 
and you understand this statement I'm going to ask you that you 
sign below. Okay? 

JF Okay 
OFF I had this statement of my rights read to me and I understand them. 

I do not want a lawyer at this time. I understand and know what I 
am doing. No promises or threats have been made to me and no 
pressure or coercion of any kind has been used against me in 
connection with this interview. I agree to be interviewed, answer 
questions, and make a statement, do you understand? 

JF Yeah 
OFF Do you agree with this statement? 
JF Yeah. Where do you want me to sign at? 
Off I ask that you sign here." [Appendix One, Pgs. 1004-1005; also 

Appendix Two - DVD - States Exhibit 2A] 

Upon Mr. Farley's request for an attorney, the officers did not cease questioning 

him or honor his request for a court appointed attorney. Mr. Farley did not initiate any 

further exchange or communication. The police initiated further exchange with Mr. 

Farley. Whereupon, Mr. Farley made oral statements to his detriment, that he killed his 

wife and buried her. 

Mr. Farley was under arrest at that time and 52 minutes later he was transported to 

his property. During transport no Miranda Form or rights were administered prior to him 

being questioned in the vehicle in route to the property, whereupon he gave more 
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inculpatory information, a 4th statement, which was recorded on audio. He identified the 

location of the body on his farm property in Mercer County, West Virginia. 

To repeat, Mr. Farley sought to exclude all statements made by him while in a 

custodial interrogation environment at the police station for failure to honor his request 

for a lawyer and while under arrest in the police vehicle [52 minutes later] for failure to 

re-Mirandize him prior to continued questioning. 

CASE LAW: 

The Supreme Court of Appeals of West Virginia has adopted an objective 

circumstances test for determining whether an individual is in custody for purposes of 

Miranda v. Arizona, 384 U.S. 436 (1966). 

"[T]he question whether a person is in custody for purposes of Miranda 
requirements is answered by the objective circumstances of the 
interrogation. It does not depend on the subjective view of either the 
person interrogated or the officers who conduct the investigation." State 
v. Honaker, 193 W. Va. 51, 60-61, 454 S.E.2d 96, 105-06 (1994). "A trial 
court's determination of whether a custodial interrogation environment 
exits for purposes of giving Miranda warnings to a suspect is based upon 
whether a reasonable person in the suspect's position would have 
considered his or her freedom of action curtailed to a degree associated 
with a formal arrest." Syl. Pt. 1, State v. Middleton, 220 W. Va. 89, 640 
S.E.2d 152 (2006), overruled on other grounds by State v. Eilola, 226 W. 
Va. 698, 704 S.E.2d 698 (2010). 

The factors to be considered by the trial court in making a determination 
of whether a custodial interrogation environment exists, while not all
inclusive include: (1) the location and length of questioning; (2) the nature 
of the questioning as it related to the suspected offense; (3) then number of 
police officers present; (4) the use or absence of force or physical restraint 
by the police officers; (5) the suspect's verbal and nonverbal responses to 
the police officers; and (6) the length of time between the questioning and 
formal arrest." Middleton, supra. 
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While "a statement [] that the interviewee is free to leave, is not 'talismanic' or 

sufficient in and of itself to show a lack ofcustody [ ... ] it is highly probative of whether, 

in the totality of the circumstances, a reasonable person would have reason to believe he 

was 'in custody." United States v. Hargrove, 625 F.3d 170, 180 (4th Cir. 2010), cert. 

denied, 132 S. Ct. 292 (2011). 

If it is determined that the defendant is in a custodial interrogation environment, 

then the principles of Miranda are applicable. As set out in State v. Bevel: 

"The purpose of the Fifth Amendment right to counsel is to protect a 
defendant's right against self-incrimination. The right 'is triggered when a 
defendant is taken into custody by law enforcement officials who desire to 
interrogate him. State v. Williams, 226 W.Va. 626, 629, 704 S.E.2d 418, 
421 (2010) (quoting State v. Hickman, 175 W.Va. 709, 716, 338 S.E.2d 
188, 195 (1985). A defendant may waive his right to counsel and proceed 
with the interrogation. If he chooses to invoke his Fifth Amendment right 
to counsel, all interrogation must cease unless the defendant initiates 
further communication with the police. Edwards v. Arizona, 451 U. S. 
477, 484-85, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981) ("[A]n accused ... , 
having expressed his desire to deal with the police only through counsel, is 
not subject to further interrogation by the authorities until counsel has 
been made available to him, unless the accused himself initiates further 
communication, exchanges, or conversations with the police." ("The 
Edwards rule"). The Fifth Amendment right to counsel attaches before the 
adversarial judicial proceedings are brought against a defendant upon 
invocation of the right by the defendant." State v. Bevel, 231 W.Va. 346, 
352, 745 S.E.2d 237,243 (2013). 

The request for counsel must be clear and unequivocal. State v. Bradshaw, 193 

W.Va. 519, 528,457 S.E.2d 456,565 (1995). 

A defendant's subsequent answers to impermissible continued questioning by the 

police "cannot be considered to render ambiguous [ an] initial unambiguous invocation of 

the right to counsel ... for the simple reason they were initiated by the police rather than 
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volunteered by the defendant." State v Bowyer, 181 W.Va. at 31, 380 S.E.2d at 198 

(1989)." The following is a portion of cross examination of Officer Milam: 

Q. It looks like Mr. Farley's requesting a lawyer. He says, "Yeah. Can I 

get one just to be safe? You all questioning me to death." 

At that point do you feel like you should have stopped the interview at that 

time? 

A. No, sir. 

Q. And why would that be? 

A. We continued to advise him of his rights. We - the Miranda Rights 

form, he either - the rights, they're listed down the page, and just to tell 

him to make sure he understands what his rights are, and then ask him at 

the end if he waiver of his rights - in which I read that statement to him

he agreed - he said he agreed with it, and then signed the form. 

Q. Before he got down to that part, though, there's those three sentences

three statements. Again, I going, "RRR: You gave me some information 

today," and then the next one, "It just happened to dawn on me, man," and 

then, "Well, that's good information, there ain't no doubt about it." 


And then - those just don't seem responsive. To right after a man asks for 
a lawyer, it just doesn't seem like those are responsive at all to a fellow 
that's asking for a lawyer. Was there any attempt just to divert his 
attention away from that question, or --- with that type of three statements 
or - how do you interrupt that before you go back on the, you know, issue 
of - instead of addressing the issue of getting him a lawyer it says," If you 
decide to answer the questions now without a lawyer 

A. I'm not sure, sir." [Appendix One, Pgs. 61-63, 94-97] 

ARGUMENT: 

Per State v. Middleton, supra, a reasonable person in the suspect's position would 

have considered their freedom of action curtailed to a degree associated with a formal 

arrest. 

A reasonable person would be anxious and suspicious if asked to come to the 
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police station to give a recorded statement about the whereabouts of their spouse. That 

level ofnervousness and suspicion would be multiplied when asked to come in for a 

second interview at the police station for a recorded statement. 

A reasonable person would have felt they were in a custodial interrogation 

environment when the officers showed up at their home to drive them to the police 

station for a third statement and then read them their Miranda rights (both of which did 

not happen in the earlier two interviews). 

A reasonable person would have felt they were in a custodial interrogation 

environment when there were two officer conducting the interrogation and third walking 

around observing [Testimony of Officer Amos, Appendix One, Pg. 123].. 

A reasonable person would have felt they were in a custodial interrogation 

environment when they were given two prior interviews of the following duration - [1 st 

interview - 20 minutes; 2nd interview - 1 hour 4 minutes; 3 rd interview - 3 hours 15 

minutes and 4th interview - 43 minutes], a total of 5 hours 22 minutes over a three day 

period. 

In the Suppression Denial Order entered August 6,2015, the trial court denied 

defendant's motion to suppress based on the officers' failure to cease interrogation upon 

defendant's request for an attorney. At Appendix One, Pg. 365, the court devotes 13 

double spaced lines to the issue of"whether a custodial interrogation environment exits". 

Middleton, supra. His first basis for finding the defendant was not in custody was that 

the case was still being treated as a missing person's case. 
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This is a clearly erroneous factual finding as regards to the issue ofwhether a 

person was in custody on the objective circumstances test. Per Honaker, supra, "it does 

not depend on the sUbjective view of the person interrogated or the officers who conduct 

the investigation." 

The court then enunciates another subjective factor as regards to the police 

finding it necessary to mirandize the defendant based on newly discovered evidence. 

[Appendix One, Pg. 365]. This argument actually supports the defendant's objective 

position that when a person is mirandized that is one factor that a reasonable suspect 

would consider in determining whether their freedom of action was curtailed to a degree 

associated with a formal arrest and request a lawyer. It is irrelevant why the officer chose 

to or did not choose to mirandize. 

During the third interview, Officer Richards responds to the defendant's request 

for a lawyer by giving a non-responsive answer "you gave us some good information 

today, you know what I mean" [Appendix One, Pgs. 1004-1005], evidencing a 

conversation or interview before the tape is turned on. This is another objective factor for 

a person to believe that they are in a custodial environment. 

The circuit court never addressed one issue of the objective nature of the 

interrogation. As set out per Middleton, supra, which is repeated herein again, 

"The factors to be considered by the trial court in making a determination 
of whether a custodial interrogation environment exists, while not all
inclusive include: (l) the location and length of questioning; (2) the nature 
of the questioning as it related to the suspected offense; (3) then number of 
police officers present; (4) the use or absence of force or physical restraint 
by the police officers; (5) the suspect's verbal and nonverbal responses to 
the police officers; and (6) the length of time between the questioning and 
formal arrest." 
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A reasonable person would do just what Mr. Farley did, request an attorney. 

OFF "If you are-if you are under arrest and cannot afford a lawyer the 
court will appoint one for you before questioning at your request, 
do you understand that? 

JF Yeah can I get one just to be safe? You all questioning me to 
death. You all don't believe how bad-"[Appendix One, Pgs. 
1004-1005; Appendix Two - DVD - State's Exhibit 2A] 

At Appendix One, Pg. 367, the court finds that "assuming Miranda was 

triggered, was the defendant's request for counsel unequivocal?" The court then found 

that the defendant equivocated in his request for an attorney as quoted herein. 

"Pursuant to State v. Clawson and its progeny, this equivocal request was 
made more clear and unequivocal as Trooper Milam continued with the 
Miranda warnings, as it was within the trooper's discretion to do so under 
prevailing jurisprudence. Since these were Miranda warnings, and not an 
"interrogation" where law enforcement should have reasonably known to 
have yielded incriminating statements in the vein of Rhode Island v. Innis, 
supra, the Court is hard-pressed to find that the Defendant requested a 
lawyer during the "interrogation." [Appendix One, Pgs. 1004-1005; 
Appendix Two - DVD - State's Exhibit 2A]. 

Again, we will go back to the right being enunciated: 

OFF If you are-if you are under arrest and cannot afford a lawyer the 
court will appoint one for you before questioning at your request, 
do you understand that? 

JF Yeah can I get one just to be safe? You all questioning me to 
death. You all don't believe how bad-

The defendant's answer to "do you understand that" was "yeah, can I get one to 

be safe" referring to a court appointed lawyer. At that point the officers continued the 

interview, "You gave us some good information today. You know, I mean." [Appendix 

One, Pg. 1005; Appendix Two - DVD - State's Exhibit 2A). 

The interview should have ceased and a court appointed attorney secured. 

The judge brought up the issue that the interview was a jovial type atmosphere 
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and that the defendant was laughing and that he heard him on the audio laughing 

[Appendix One, Pgs. 362-363]. This is something the Supreme Court would have to 

listen to as there was Mr. Farley and three officers and it is impossible to determine who 

was jovial on the audio. The more believable interpretation from listening to the audio 

was the officers were joshing and horsing around as they are trained to do as part of 

interrogation techniques to make the defendant feel more comfortable and to build 

rapport. As Trooper Milam testified to: 

Q. 	 Now, listening to the statements, when you're talking to him, you've 
confronted him with the evidence, some of the wording that you use is 
that, you know, he has a big heart, everyone has a breaking point. Is 
that something that you honestly believed, was that an interview 
tactic? ' 

A. 	 Ma'am, that's just my interview techniques to develop rapport. 
Q. 	 Okay. 
A. 	 I'm not--, I mean, I just want someone to feel comfortable, whoever 

I'm interviewing in whatever the case may be. [Appendix One, Pg. 
617] 

You can definitely tell from the defendant's tone of voice and the actual content 

that he was clear and unequivocal about his request for a lawyer. 

The court ruled that the defendant's confession was voluntary. [Appendix One, 

Pg.366]. Defendant never argued that his statement was not involuntary after he was 

denied his request for an attorney. The defendant in fact voluntarily requested an 

attorney after he was advised that if he could not afford one, the court would appoint him 

one. 

FAILURE TO MIRANDIZE WHILE IN CUSTODY: 

Additionally, the defendant's Miranda warnings must be given to him again prior 
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to the police officers seeking to custodially interrogate him a fourth time while in route to 

the crime scene in the police vehicle. The third interview began at 11 :54 a.m. and ended 

at 13:09 p.m. and the fourth interview in the police vehicle began at 14:01 p.m. and ended 

at 14:44 p.m. [Appendix One, Pgs. 70-71, 76-79, 92, 104-105] 

On this issue it was stated by the WV Supreme Court: 

"We hold that where police have given Miranda warnings outside the 
context of custodial interrogation, these warnings must be repeated once 
custodial interrogation begins. Absent an effective waiver of these rights, 
interrogation must cease. Thus, there is no concern that our holding 
regarding the inapplicability of Miranda rights outside the context of 
custodial interrogation will allow law enforcement officials to badger a 
defendant in ways Edwards [Edwards v Arizona, 451 U.S. 477, 484-85, 
101 S. Ct. 1880, 68 L.Ed.2d 378 (1981)] was meant to protect against." 
State v. Bradshaw, 457 S.E.2d 456,467 (WV 1995). 

In Bradshaw, 

"the defendant was read and explained his Miranda rights four times and 
signed a waiver of rights form three times signifying those choices. Thus, 
the right to counsel was either read or explained to him a total of seven 
times." Bradshaw at 469. 

Sgt. Richards testified Mr. Farley was not re-Mirandized prior to making 

inculpatory statements in the vehicle, which was 52 minutes after the third interview 

concluded at the police station. 

Q. 	 And was there any Miranda statement taken before you started talking 
to him in this vehicle, and recording - -

A. 	 No, sir. 
Q. 	 - - this video? 
A. 	 He was Mirandized prior to Trooper Milam. 
Q. 	 Okay. And so you're taking that as that you didn't need any more - 

any more Mirandized statements to keep talking with him? 
A. 	 We were just driving him along. He also understood that he did not 
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have to tell us anything, but as far as any Miranda for on the way over 
and during the ride, no. [Sgt. Richard's testimony - Appendix One, 
Pg.92. See also Sgt. Bennett's testimony - Appendix One, Pg. 116] 

RELIEF: 

Mr. Farley's right to an attorney was not observed and all subsequent inculpatory 

statements/evidence should have been suppressed. All statements made in the vehicle 

should have suppressed because he was not properly Mirandized before those statements 

were made. 

ISSUE (2) IN DISPUTE: 

Whether the court erred in denying defendant's motion for an Oskalumi dismissal 

or cautionary instruction regarding the loss ofDNA evidence by the State and/or the State 

Medical Examiner's Office, as well as the defendant's motion to test the same. 

During the course of the discovery stage it was disclosed to the defense that the 

medical examiner's office had preserved certain probative and forensic evidence, namely 

a gun shot residue kit, rape kit, blood samples, petri dishes, shot gun wadding, shot gun 

pellets, public hair from the victim, hair from the victim's scalp, right and left fingernail 

scrapings, right and left toenail scrapings. The medical examiner's office stated they sent 

11 items to the state police. The state police reported they only received 10 items. 

Defense counsel set a hearing on July 14, 2015 to disclose this to the court and discuss 

the potential ramifications [Appendix One, Pgs. 208-218J. Defense counsel explained to 

the judge that ifhe suppressed the defendant's statement (killing his wife and burying 
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her) that the State would want to test those remaining items to see if any forensic 

evidence would incriminate Mr. Farley. The State had not requested to test any of it and 

Officer Milam stated that the case was closed upon obtaining the confession [Appendix 

One, Pgs. 273-274]. 

Trooper Milam testified: 

Q. All right. And I think Ms. Harshbarger asked you the question that 
you all had secured, in your opinion, a confession from Mr. Farley. He 
took you to the scene. And based on that confession, that you all, of 
course, assume is not a false confession, did you on that basis choose not 
to have anything sent to the forensic lab? 

A. There has not been anything submitted to the forensic lab. 

Q. But what was that based on? Was it based on the fact you felt like 
your case was strong enough on a confession-

A. Yes, Sir. [Appendix One, Pgs. 273-274] 

This motion was brought because the court had not ruled on the confession 

admissibility and both motions were to be heard on the same day. 

The defendant requested that the breach by the State of destroying or losing 

potential exculpatory samples required his case to be dismissed because it could 

exonerate the defendant (if his confessions were not suppressed) if the same were 

available to be DNA tested. The confession motion and Osakalumi motion were heard 

on August 4,2015. 

In a subsequent order entered on August 6, 2015 the court ruled that the 

confessions were coming in and all issues regarding Osakalumi and/or testing were 

denied. 
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At a pre-trial hearing held on August 11, 2015 at Appendix One, Pgs. 407-408, 

defense counsel made a motion to have the remaining forensic evidence tested and the 

trial continued and the same was denied. Defense counsel objectioned at Appendix One, 

Pg.435-436 and the court duly noted it. 

Defense counsel adequately preserved the issue for appeal again during trial: 

MR. WILLIAMS : Yeah, just a couple of things. I just - get this out of 

the way now. I just wanted to renew the motion, before it comes up and 

we have to come back, but just renew my objection to the DNA issue on 

Osakalumi. DNA - - there's no reference to that. It's irrelevant. Correct? 

THE COURT: Yeah, exactly. 

MR. WILLIAMS: Okay. So I just wanted to renew the objection. Renew 

the objection about - because it's going to come into the statement here in 

a minute on the right to the attorney. 

THE COURT: Okay. Now, I've already

MR. WILLIAMS: The right to counsel. 

THE COURT: I've already noted all that for appeal. 

MR. WILLIAMS: Okay. Ijust wanted to make sure. Those were on the 

transcripts from the suppression hearing. 

THE COURT: That's right. And it's preserved for appeal. Okay? 

MR. WILLIAMS: Yeah. I just wanted to make sure that the trial 

transcript -

THE COURT: You don't have to renew your objection. [Appendix One, 

Day One of Trial August 25, 2015, Pg. 492J 


ARGUMENT: 

"As a matter of state constitution law, we find that fundamental fairness 
requires this Court to evaluate the State's failure to preserve potentially 
exculpatory evidence in the context of the entire record." See State v. 
James, 411 S.E.2d 692 (1991). See also State ex rei, Peck v. Goshorn, 
249 S.E.2d 765, 766 (1978) "[d]ue process oflaw is synonymous with 
fundamental fairness". 

In State v. Osakalum;, 461 S.E.2d 504 (WV 1995), our Court stated: 

"When the State had or should have had evidence requested by a criminal 
defendant but the evidence no longer exists when the defendant seeks its 
production, a trial court must determine (1) whether the requested 
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material, ifin the possession of the State at the time of the defendant's 
request for it, would have been subject to disclosure under either West 
Virginia Rule of Criminal Procedure 16 or case law; (2) whether the State 
had a duty to preserve the material; and (3) if the State did have a duty to 
preserve the material, whether the duty was breached and what 
consequences should flow from the breach. In determining what 
consequences should flow from the State's breach of its duty to preserve 
evidence, a trial court should consider (1) the degree of negligence or bad 
faith involved; (2) the importance of the missing evidence considering the 
probative value and reliability of secondary or substitute evidence that 
remains available; and (3) the sufficiency of the other evidence produced 
at the trial to sustain that conviction. 

In Osakalumi, the Court found that Items 1, 2 and 3 were not in doubt as there 

was a duty to preserve the couch and that duty was breached. The Court then turned to 

the issue of the three tests to determine the consequences of the breach. 

In Osakalumi, the Court found a cautionary instruction was not sufficient to 

protect the defendant's due, process interest and ordered a new trial. This finding was 

based on the fact that Dr. Sopher, Medical Examiner, was allowed to give opinion 

testimony regarding a couch that he had never seen and was not in existence. Without 

that couch being present, he could not give opinion testimony at a re-trial. Because there 

was lack of other evidence to support murder against the defendant the case was 

ultimately dismissed, after remand. 

In the case ofStat~ v. Paynter, 523 S.E.2d 43 (WV 1999), our Court found that gunshot 

residue samples were required to be preserved under Items 1, 2 and 3 of Osakalumi test. 

The Paynter Court found that a cautionary instruction was sufficient to remedy the 

breach as follows "In this case, gunshot residue samples were taken from the left hand of 

the decedent, Thea Renee Taylor. However, the State of West Virginia failed to test 
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those samples. Furthermore, those samples were lost or destroyed by the State before the 

Defendant was given the opportunity to test the samples. Because of these facts, this 

Court instructs you that you may assume as a fact of evidence-just as if someone had 

testified to it-that gunshot residue was present on Ms. Taylor's left Hand." See Paynter 

Footnote 1. 

In the case at bar, the defendant requested that the breach by the State of losing 

clippingslDNA samples required his case to be dismissed because it could have 

exonerated the defendant if the same were available to he DNA tested. Again, it must be 

reiterated that the court had not ruled on the admissibility of the confession or other 

inculpatory evidence at the time the Osakalumi motion was argued. Defense counsel 

must look down the road and anticipate what evidence would be left to exonerate his 

client if the case had proceeded to trial with the confessions admitted. 

Counsel did note in his Osakalumi motion at Appendix One, Pg. 229: 

"Lastly, the court may need to defer a ruling pending its decision on the 
suppression of the defendant's confession and any "fruits of the poisonous 
tree." 

It is obvious that the State did not want to test anything after the confession 

because something potentially exculpatory could be raised by the testing. Say, for 

example, if any semen was recovered and it was someone other than the defendant's; if 

there were any fingernail clippings and any tissue found under them didn't match the 

DNA of the defendant, etc. The defendant's position is he lost the opportunity to raise 

reasonable doubt as regards to his alleged guilt. There was in fact a paramour 
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who testified [Alex Penn's testimony, Appendix One, Pgs. 670-684]. 


FAILURE TO ALLOW TESTING OF REMAINING FORENSIC EVIDENCE 


On August 11, 2015 at a pre-trial, defense counsel made a motion to continue the 

trial, which was set for August 25-26,2015, to have the remaining forensic evidence 

tested. The court denied that stating that the defendant had known since May of the 

forensic materials and didn't make the motion until August 11 tho 

Defendant must stress the importance of the right to cOlIDsel issue ruling as 

regards to both parties' trial strategies. If defendant's confession is suppressed and all 

fruits of the poisonous tree suppressed (the body, the tools, the gun), then the defendant 

would never request testing of those items because they were deemed fruits of the 

poisonous tree. The State's strategy was to rely on the confessions only and not test any 

forensic evidence for fear it would create some reasonable doubt and lead to possible 

exoneration or lesser included offense. Surely, it would be inconceivable for 

defendant to ask for testing of forensic evidence prior to a ruling on whether that 

same forensic evidence would be excluded, per a right to counsel violation. 

RELIEF: 

If this court allows the introduction of the confession to stand and, with it all 

evidence collected in reliance of that, then the defendant requests this case be 

dismissed per Osakalumi and Paynter, or the matter remanded back for retrial and allow 

the defendant to independently test relevant forensic samples, State v. Crabtree, 482 

S.E.2d 605 (WV 1996), or alternatively, require a jury instruction such as that in 
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Paynter instructing the jury they could consider as they wish the negligently misplaced or 

lost forensic samples. After all the court did find the first three factors of Osakalumi 

were met. If the Supreme Court excludes the statement, then the retrial would proceed 

with what other evidence is left. 

ISSUE (3) IN DISPUTE: 

Whether the court erred in allowing impermissible 404(b) evidence by the State? 

Because of space limitation, the defendant agrees that the trial court's 

statement of facts as set out in the August 6, 2015 order denying defendant's 404(b) 

motion, is an accurate accounting of the facts for purposes of defendant's 404(b) 

argument below. [Appendix One, Pgs. 370-376] 

LEGAL AUTHORITY & ARGUMENT: 

On April 21, 2015 the State filed a Notice of Intent to Introduce 404(b) evidence 

andlor intrinsic evidence that the defendant planned his wife's murder, that the evidence 

sought to be admitted would further support the element of premeditation, and could also 

show the defendant's motive, intent, or lack ofmistake. 

Specifically, the State intended on introducing into evidence at trial that the 

defendant admitted during the car ride to the property that he had been thinking about 

murdering the victim while he and the victim were driving to the property, that he had 

been thinking about "doing her in" prior to the date of the murder and that it had "been on 

his mind for awhile". 

Further, the State of West Virginia intended to introduce into evidence at trial that 
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the defendant had been banned from the victim's place of employment at Go-Mart for 

previously ramming the victim's vehicle with his truck, due to the defendant's threats to 

the victim, including that he was going to kill her and nobody would find her body, and 

slashing the victim's tires. 

On May 4,2015 a hearing was held on the State's Motion to Introduce 404(b) 

Evidence and/or Intrinsic Evidence. 

On June 4, 2015 counsel for the defendant filed a brief regarding said issue and 

the State responded on June 17,2015. 

On August 6, 2015 the court entered an Order Granting State's Notice ofIntent to 

Introduce 404(b) Evidence or Intrinsic Evidence. 

"The action of a trial court in admitting or excluding evidence in the exercise of 

its discretion will not be disturbed by the appellate court unless it appears that such action 

amounts to an abuse of discretion." Syllabus Point 10, State v. Huffman, 141 W. Va. 55, 

87 S.E.2d 541 (1955). 

Pursuant to West Virginia Rules of Evidence Rule 404(b), evidence of a crime, 

wrong, or other act is not admissible to prove a person's character in order to show that 

on a particular occasion the person acted in accordance with the character. Additionally, 

under this Rule, the court may exclude relevant evidence in its probative value is 

substantially outweighed by danger of one or more of the following: unfair prejUdice, 

confusing the issues, misleading the jury, undue delay, wasting time, or needlessly 

presenting cumulative evidence. 
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Before a trial court admits evidence pursuant to Rule 404(b), the court must 

analyze the evidence in a three step process. First, there must be a factual determination 

that there is sufficient evidence to show the other acts occurred. Second, the trial court 

must correctly find the evidence admissible for a legitimate purpose. Third, the trial 

court must conclude that the "other acts" evidence is more probative than prejudicial 

under Rule 403. State v. Carter, 232 W.Va. 97, 750 S.E.2d 650 (2013) (quoting State v. 

LaRock, 196 W.Va. at 310-311, 470 S.E.2d at 629-630 (1996)). 

In the event that the trial court rules that 404(b) evidence is admissible, the court 

"should instruct the jury on the limited purpose for which such evidence has been 

admitted. The limiting instruction should be given at the time the evidence is offered and 

should be repeated in the trial court's general charge to the jury at the conclusion of the 

evidence." Taylor v. Cabell Huntington Hosp., 208 W. Va. 128,538 S.E.2d 719 (2000). 

See also State v. McIntosh, 207 W.Va. 561, 534 S.E.2d 757 (2000). The WV Supreme 

Court further held that because the trial court carefully instructed the jury as to the weight 

to be afforded the evidence of prior acts of violence by the defendant, the trial court told 

the jury that the defendant was not on trial for those prior offenses and that the evidence 

was only relevant to the element of intent, then the trial court properly determined that 

the evidence at issue was more probative than prejudicial. Carter, supra. 

Defendant, by counsel, submitted a motion objecting on the admission of Rule 

404(b) evidence as requested by the State. Defendant's counsel argued that the evidence 
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was actually being used as character evidence to show that the defendant acted in 

conformity therewith, that the State intended to show the jury that the defendant acted in 

accordance with this character of a prior bad act, crime, etc. and that such character 

evidence is prohibited for use at trial pursuant to Rule 404(b). 

In addition, the defendant, by counsel, argued that the evidence was substantially 

more prejudicial than probative and as such, was inadmissible. Furthermore, the 

defendant, by counsel, stated that the evidence would be misleading to the jury, 

especially in light of the defendant's psychiatric treatment by Dr. Syed, his history of 

mental health issues, and prior hospitalizations for said issues. 

Unlike the facts within State v. Carter, the trial court in the defendant's case did 

not carefully instruct the jury as to the weight to be afforded the evidence ofprior acts of 

violence by the defendant, did not tell the jury that the defendant was not on trial for 

those prior offenses and did not inform the jury that the evidence was only relevant to the 

element of intent of the current offense of first degree murder. 

RELIEF: 

The defendant should be granted a new trial due to the trial court's error in 

admitting character evidence to show that the defendant acted in accordance thereof. 

Further, a new trial should be granted due to the error of the trial court in not 

following the above discussed rulings in which the trial court is required to provide a 

limiting instruction instructing the jury on the limited purpose for which the evidence is 

being admitted at the time the evidence is admitted as well as repeating the limiting 
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instruction in the trial court's general charge to the jury at the conclusion of the evidence. 

ISSUE (4) IN DISPUTE: 

Whether the court erred by denying the defendant's motion for a bifurcated trial. 

STANDARD OF REVIEW & LEGAL AUTHORITY: 

At a hearing held on August 20,2015, the defendant made a motion to bifurcate 

the issue of culpability and the issue ofmercy (using the same jury), if the verdict were to 

be first degree murder and his ground were: [Appendix One, Pg.441] 

A unitary trial put the defendant at an extreme disadvantage in arguing the case in 

an unitary manner. It forced the defendant and counsel to make a Hobson's choice of 

arguing for a not guilty verdict or lesser included offense and at the same time having to 

address alternatively the issue oflife with mercy. For example, counsel for the defendant 

has never had to argue zealously for his client's freedom and yet say in closing argument: 

"My client is not guilty of first degree murder or second degree murder. 
However, if you find him guilty of first degree murder, we beg for mercy" 

In closing argument of the second day of the trial transcript at the bottom of Page 

343 to the top of Page 345 [Appendix One, Pgs. 824-826], defense counsel began to go 

through the complex defmitions of first degree murder, first degree murder with mercy, 

second degree murder, voluntary manslaughter and involuntary manslaughter. 

It must be remembered that the defendant was convicted on his confession. He 

never challenged the voluntariness so defense counsel did not get up and argue to the jury 

that it was coerced or forced out of him. The case rested on his constitutional right to 
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counsel being violated and you don't stand up at trial and tell a jury that your client 

would not have confessed or disclosed the body because he didn't get a lawyer. 

Defense counsel sought to negate the first degree murder or the second degree 

murder elements by arguing basically defendant was tortured by his wife's affairs, that he 

had sought psychiatric help previously for his inability to cope, that the police officers 

were even sympathetic with him during their interviews. 

Defense counsel would have liked to argue CUlpability without having to discuss 

the leniency of the sentencing issue together. 

Defense counsel has reviewed the following bifurcation cases, State ofWest 

Virginia v. Casey Rygh, 524 S.E.2d 447 (WV 1999); State of West Virginia v. Jeffrey 

Scott LaRock, 470 S .E.2d 613 (WV 1996); and State of West Virginia v. Billy Ray 

McGlaughlin, 700 S.E.2d 289 (WV 2010). Specifically Footnote No.1 of the Rygh 

decision is instructive. A common thread of these cases is whether the court erred in its 

discretionary trial management with regard to bifurcation. 

RELIEF: 

If the Supreme Court finds there is no basis to overturn the verdict of first degree 

murder, then the defendant requests remand on the issue of mercy. See Certified 

Question 3, McGlaughlin at Appendix One, Pg. 295. 

CONCLUSION 

The defendant requests a new trial and that: 
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(1) His confession be suppressed as well as all other items derived from the 

confession; 

(2) If this court allows the introduction of the confession to stand and, with it all 

evidence collected in reliance of that, then the defendant requests this case be 

dismissed per Osakalumi and Paynter, or remanded for a cautionary instruction on the 

lost or missing DNA evidence and to allow the defendant to independently test relevant 

forensic samples; 

(3) That the 404(b) evidence be suppressed or a cautionary instruction given; 

(4) That a bifurcated trial be allowed. 

Respectfully submitted, 

JOHNNIE RAY FARLEY, PETITIONER, 

Walker Street 
Princeton, 24740 
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WV State Bar #4985 
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