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I. STATEMENT OF THE CASE 


RespondentIPlaintiffBeecher Osborne was seriously and permanently injured on May 27, 

2008, in the course of his employment with H & H Logging Corporation ("H & H"), when a 

portion of a large tree he was cutting twisted and fell on his leg. Appendix 26 - 35 (hereinafter 

references to the "Appendix" will be abbreviated as "App. _."). Plaintiff was employed by H 

& H cutting timber to be purchased by Allegheny Wood Products, Inc. ("Allegheny") on 

property owned by Heartwood. App. 26 - 29. 

At the time of the subject incident, Allegheny and H & H were parties to a "Logging 

Contract" under which H & H agreed to perform timbering operations. App. 810 - 813. The 

Logging Contract was executed by H & H President, Greg Hatfield and Allegheny 

representative, Justin Howell. App. 813. The Logging Contract requires H & H to hold 

Allegheny harmless and indemnify it against all suits, actions, and claims (including the subject 

personal injury action) in connection with the perforn1al1ce of the subject Contract. App. 812. 

The Contract further required H & H to purchase comprehensive liability insurance coverage for 

its work on the subject property, and that Allegheny was also to be insured under the subject 

insurance policy. App. 811 and 812. H & H fully complied with this provision, purchasing the 

required insurance through PetitionerlDefendant Penn-America Insurance Company ("Penn

America"). App. 186 - 236,309, 814 - 818. Penn-America issued a liability insurance policy to 

Gregory Hatfield d/b/a H & H, policy munber PAC6714652 which was in full force and effect 

on May 27, 2008. App. 186 - 236. Allegheny was a named additional insured on the subject 

Penn-America policy. App. 187,818. 

On January 12, 2010, Osborne filed his initial Complaint ill the Circuit Court of 

Wyoming County naming both H & H and Allegheny as defendants. App. 1 - 15. Plaintiff's 
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claims against H & H arose under W. Va. Code §23-4-2(d)(2)(ii), or better known as West 

Virginia deliberate intent statute. App. 10, 11. Plaintiffs claims against Allegheny arose under 

negligence, vicarious liability and strict liability. App. 11 - 14. 

On January 26, 2010, after receiving a copy of the Complaint, H & H President, Gregory 

Hatfield, in full compliance with the subject insurance policy, notified the insurer, Penn-

America, of this lawsuit against its insureds, H & H and Allegheny. App. 819 - 832. As 

evidenced by Penn-America's claims file and admitted in deposition by Penn-America claims 

examiner Ted Wexler and supervisor Lauren Bracy, Mr. Hatfield faxed Penn-America a copy of 

the original Complaint that contained both H & H and Allegheny as named defendants. App. 

819 - 832,836,837,839, 842 - 844. 

Just two (2) days after receiving notice of the lawsuit, Penn-America sent Mr. Hatfield a 

letter declining coverage for the deliberate intent claim against H & H and advising Mr. Hatfield 

to retain an attorney at his own cost to defend H & H's interests. App. 845 - 847. 

As evidenced by the Pel ill-America claims file and the testimony of Mr. Wexler and Ms. 

Bracy, despite notice of this lawsuit against its insureds H & H and Allegheny (who H & H 

owed indemnity to through the Logging Contract), absolutely no investigation was undertook by 

PelID-America as to its additional insured, Allegheny, and whether coverage, a defense and/or 

indemnification was owed to Allegheny. App. 819 - 847 and 882 - 885. In fact, Penn-America 

supervisor Lauren Bracy admitted she did not know if it was .Greg Hatfield's intent to notify 

Penn-America about Allegheny as well. l App. 844. Ms. Bracy testified: 

"Q How do you know that the claim was made just by H&H and that H&H wasn't 
making - wasn't basically informing you about Allegheny, as well, since they 
were a named party to the lawsuit? 

1 As asserted in the Argument section of this Brief, case law confmns that it is not relevant who provides 
an insurer notice of a claim; notice can come from literally any source which triggers an insurer's duties 
under the policy, including the duties to indemnify, defend and provide coverage for its insureds. 
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A I don't know." App. 844. 

Why doesn't Penn-America know? There is one simple reason. Once provided with 

notice of this suit against its insureds (H & H and Allegheny), Penn-America failed to perform 

an adequate investigation into this matter and no investigation was performed as to additional 

insured, Allegheny. App. 819 - 847 and 882 - 885. Penn-America claims examiner Ted 

Wexler, who was responsible for investigating this claim, admitted he did not even speak with 

the insured, Greg Hatfield, prior to issuing the declination of coverage letter. App. 834. Mr. 

Wexler testified: 

"Q ... Do you know if you ever spoke to Mr. Hatfield by telephone? 

A No, I did not." App. 834. 

Mr. Wexler's supervisor, Lauren Bracy testified that Mr. Wexler should have spoken with Mr. 

Hatfield, the insured, prior to issuing the declination of coverage letter. App. 840, 841. Ms. 

Bracy testified: 

"Q Well, look for a minute to this claim. What steps would Ted (Wexler) have had to 
take in order to issue a declination of coverage letter? 

A He would receive a claim - - he would have to receive a claim, review the claim, 
review the policy, contact the insured to verify the facts. 

Q So he would have had to have spoken with the insured? 

A It would be expected. 

Q Are you aware that Ted never did speak directly to Mr. Hatfield in this case? 

A No, I'm not aware of anything - - no, I don't recall, no. App. 840, 841 

Additionally, Penn-America's declination of coverage letter was issued without consulting with 

coverage counsel. App. 835. 

Following Penn-America's denial of coverage and a defense, Mr. Hatfield, at his own 
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cost, retained the services of attorney Timothy Lupardus to represent H & H's interests. App.16 

- 23. To say the least, Mr. Hatfield was very surprised with Penn-America's denial letter, as he 

fully believed that coverage existed not only for H & H, but Allegheny as well.2 App. 848 - 854. 

Mr. Hatfield testified that when he procured coverage with Penn-America pursuant to the 

Logging Contract, he understood that both H & H and Allegheny would be covered for personal 

injury suits like the one brought by plaintiff Osborne. App. 849, 850. Mr. Hatfield testified: 

"Q Is it fair for me to say that when you went to get insurance from Mr. Baker3 (Sam 
Baker Agency), that you told Mr. Baker what you needed insurance for? 

A Yes. 

Q 	 Did you tell him, I have got a logging operation and I have got to carry a certain 
level of insurance, and I have also got to insure this company (Allegheny) and 
they need to be an additional insured? 

A Yes." App.849. 

"Q Let me ask you this. Is it fair for me to say that when you made that call to your 
agent and said, I got served with this lawsuit, that you expected to have insurance 
coverage? 

A Absolutely. 

Q And that is why you went to Mr. Baker to get that coverage because you knew 
you needed it to do this work for Allegheny? 

A Absolutely." App.850. 

Mr. Hatfield's attorney, Mr. Lupardus, was deposed after Penn-America was a named defendant 

following the entry of the Consent Judgment and the first party assignment by Allegheny and 

Heartwood to the plaintiff, Beecher Osborne. App. 851 - 854. Mr. Lupardus also testified: 

"Q 	 In your contact with Greg Hatfield in regards to this matter, was it your 

2 Since becoming a party to this action, Penn-America has never argued that coverage does not exist as to 
Allegheny, for the claims asserted against it under the subject Penn-America insurance policy. 

3 Mr. Baker operates the Sam Baker Insurance Agency in Mullens, West Virginia and was the insurance 
agent for the subject Penn-America liability insurance policy at issue in this matter. 
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understanding from Mr. Hatfield that he believed he had insurance coverage for 
this incident? 

A Yes. He did initially. I believe that. He understood the letter that he got from 
Penn-America once he got it, but he was rather surprised by it. I do not think he 
was happy with the explanations given him at the Sam Baker Agency when he 
bought the policy. I believe he was very disenchanted to say the least. And I do 
believe he felt that he had attempted to and had, in fact, purchased the coverage 
that he needed not only to cover Allegheny but also to cover his operations. 

Q And was it your understanding from your dealings with Mr. Hatfield that he 
purchased this insurance from Penn-America in regards to the logging contract he 
had with Allegheny? 

A I'm certain that he did. There would be no other reason to have Allegheny on 
there as an additional insured. I can also tell you, the man thought that he had 
deliberate intent coverage. 

Q It's your understanding that from your talks with Mr. Hatfield, just so we have a 
clear record, that he believed that he had deliberate intent coverage for the claims 
against H & H as well as he believed he had Allegheny insured under the 
contract? 

A He did. He thought he had complied with the logging contract, and he thought he 
had coverage for any employee injuries. As a matter of fact, I recall him saying, 
what on earth did I insure." App.853. 

On March 19, 2010, Joanna Tabit, counsel for Allegheny and Heartwood retained by 

Allegheny's own CGL carrier (Liberty Mutual), sent a letter to Mr. Lupardus requesting that H 

& H or its insurance carrier (Penn-America) inunediately defend and indemnify Allegheny in 

this matter pursuant to the subject Logging Contract. App. 855, 856. Ms. Tabit again sent a 

second letter to Mr. Lupardus on January 13, 2011, requesting information regarding the 

coverage issues and whether or not H & H or Penn-America would be defending/indemnifying 

Allegheny in this matter. App. 857. While Mr. Lupardus and Ms. Tabit disagree on who was to 

contact Penn-America following this January 13, 2011 letter, Mr. Lupardus spoke directly with a 

representative of Penn-America regarding this issue and to obtain the correct number for Ms. 

Tabit to call. App. 852, 854. Mr. Lupardus testified: 
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"A I think I probably pulled the file and called Penn-America directly to get the right 
person's phone number off of a letterhead or something. I don't remember what. 
All I know is I had once obtained the right person - probably the Wexler person 
that's in that one letter for her to call." App. 852. 

"Q Do you know whether or not you actually - - can you testify today that you 
contacted Penn-America to get that number? 

A I'm pretty sure I contacted and spoke to somebody at Penn-America." App.854. 

After proper notice of this lawsuit against insureds H & H and Allegheny was provided to 

Pelm-America and following Penn-America's January 28, 2010 declination of coverage letter, 

the two letter(s) by Ms. Tabit and Greg Hatfield's deposition, Allegheny and Heartwood filed a 

Motion for Leave to File a Third-Party Complaint against Penn-America for failing to provide 

them a defense and indemnification. App. 52 - 162. Allegheny and Heartwood alleged that 

Penn-America had notice4 of the claims against Allegheny, that Allegheny was an additional 

insured under the subject policy entitled to liability coverage and that Penn-America is liable to 

Allegheny and Heartwood for insurance coverage providing a defense to, and indemnification 

for, plaintiff Beecher Osborne's claims against them. App. 52 - 54. Allegheny and Heartwood 

attached their Third-Party Complaint as an exhibit to their Motion for Leave. App. 55 - 162. 

Due to Penn-America's denial of its obligation to provide a defense, indemnification or 

insurance coverage to Allegheny in the underlying tort action after it had been properly notified 

of plaintiff's claims, counsel for Allegheny and Heartwood felt it was in their clients' best 

interest to enter into a "Consent Judgment and Assignment of Claims" with the plaintiff. App. 

858 - 865. Allegheny and Heartwood consented to judgment for the $1,000,000.00 policy limits 

of liability coverage under the subject Penn-America policy. App. 860, 861. Allegheny and 

4 Insurance defense attorneys and insurance companies frequently speak of "tendering" a claim, as if it is 
some sort of magical incantation that must be stated in exactly the right words in order to be effective. 
Despite the common use of phrases such as "tender the claim or defense", the subject Penn-America 
policy has no such requirement that the insured actually "tender" anything. After extensive review, 
Respondent is unable to find any case law or authority requiring that a claim or defense be "tendered." 
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Heartwood assigned their first-party bad faith claims and all other claims either may have against 

Penn-America and H & H to plaintiff Beecher Osborne. App. 860, 861. As part of the "Consent 

Judgment and Assignment of Claims" Allegheny and Heartwood admitted liability and 

acknowledged that they tendered the defense of this litigation to H & H and/or Penn-America on 

multiple occasions, but received no response. App. 858 - 865. 

Following the Consent Judgment and Assignment, plaintiff Osborne, as the assignee of 

claims from Allegheny and Heartwood, filed a Second Amended Complaint, naming Penn

America as a defendant. App. 303-322. The claims asserted against Penn-America are statutory 

first-party bad faith, reasonable expectations, negligent procurement, denial of coverage and a 

defense, breach of contract and common law bad faith. App. 303-322. 

As the Circuit Court properly found, discovery has confim1ed that Penn-America had 

notice of the subject lawsuit against its insureds, Allegheny and H & H, by January 26, 2010; 

performed no investigation into the claims against Allegheny despite being required under the 

insurance contract and controlling law; and failed to provide Allegheny with coverage, a defense 

or indemnification pursuant to the policy and Logging Contract as to either plaintiff Osborne's 

claims against Allegheny or Allegheny's cross-claims against H & H. App. 819 - 847 and 882

885, 894 - 909. Discovery also confirmed that Allegheny, through two separate letters, 

attempted to tender the defense of this matter to H & H and/or its insurance carrier, Penn

America, pursuant to the logging contract. App. 855 - 857. H & H had already provided Penn

America, with written notice (in the fom1 of the Complaint) of the claims brought against 

insureds H & H and Allegheny. App. 819 - 832. Even after receiving Penn-America's denial of 

coverage and a defense, H & H's personal counsel, Timothy Lupardus, contacted a Penn

America representative by telephone, most likely Ted Wexler (who was the insurance adjuster 
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that had previously declined coverage and a defense to H & H), providing Penn-America 

additional notice of this matter. App. 852. 

On October 25, 2013, the Circuit Court entered an Order Granting Plaintiffs Renewed 

Motion for Protective Order and to Quash Subpoenas as to Defendant Penn-America Insurance 

Company. App. 459 - 473. Penn-America, in a contractual first party bad faith action, sought to 

issue subpoenas to plaintiffs medical providers in an attempt to re-litigate plaintiffs damages 

from the underlying tort action. App. 424 - 437. The Circuit Court ruled in plaintiffs favor, 

finding that such discovery by Penn-America is not reasonably calculated to lead to the 

discovery of admissible evidence as to the contractual first party bad faith claims asserted against 

Penn-America; that defendant Penn-America is equitably estopped from subpoenaing plaintiffs 

medical records; that defendant Penn-America is prohibited from asserting defenses related to 

plaintiff s physical and mental condition; and that it is contrary to public policy to permit Penn

America a second bite at the apple by allowing it an opportunity to conduct discovery and assert 

defenses available and relevant to its insured, Allegheny, in the underlying tort action when 

Allegheny, through its counsel, decided to resolve the underlying tort action through a Consent 

Judgment and Assignment expressly limited to the insurance policy limits given Penn-America's 

bad faith conduct in failing to provide Allegheny with coverage, a defense and indemnity in the 

underlying tort action. Appl. 471 and 472. 

At the close of discovery, both RespondentIPlaintiff Osborne and PetitionerlDefendant 

Penn-America filed competing motions for summary judgment as to plaintiffs first party bad 

faith claims asserted against Penn-America in the Second Amended Complaint. App. 490 - 756 

and 791 - 881. Plaintiff supplemented his motion for summary judgment with the 

report/opinions of insurance bad faith expert, attorney Greg McDermott. App. 882 - 889. Mr. 
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McDennott opined: 

The materials furnished also indicate that it is undisputed Penn
America took no steps whatsoever after receiving a copy of the 
January 13, 2010 complaint against its insured, Allegheny Wood 
Products, Inc. to investigate the claims, or to provide its insured 
with a defense or indemnification relative to the claims. It is my 
opinion that Penn-America's complete failure to investigate, 
adjust or other otherwise handle the claims against its insured, 
Allegheny Wood Products, Inc. and its failure to defend and 
indemnify its insured relative to the claims made in the complaint 
of January 13, 2010 were in breach of Penn-America Policy No. 
PAC6714652, the duty of good faith and fair dealing inherent in 
the policy and were violative of pertinent provisions of the West 
Virginia Insurance Regulations, to wit: 114 CSR 14-5, and 114 
CSR 14-6, as well as W. Va. Code 33-11-4(9)(b), (c) and (d). 

App. 882 - 885. 

The Circuit Court held a hearing on the parties' motions for summary judgment on 

December 3, 2014. On December 19, 2014, the Circuit Court entered an "Order Granting 

Plaintiff's Counter Motion for Summary Judgment and Denying Defendant Penn-America 

Insurance Company's Motion for Summary Judgment on Plaintiff's Claims", which contained 

Findings of Fact and Conclusions of Law. App. 894 - 910. The Circuit Court found that Penn-

America violated the basic duties of an insurer in failing at a minimum to investigate the claims 

against Allegheny despite notice of the claims; any investigation by Penn-America into the 

claims against Allegheny would have clearly recognized that there was coverage for Allegheny 

in this action under the policy and that Allegheny would have been entitled to a defense and 

indemnification per the policy and logging contract. App. 906. The Circuit Court found that 

Penn-America is liable to the RespondentlPlaintiff, as the assignee of Allegheny'S contractual 

first party claims, under West Virginia common law and statutory bad faith. App. 906. With 

summary judgment in favor of the plaintiff, the Circuit Court found that it would enforce 

payment of the properly executed $1,000,000.00 policy limit Consent Judgment against Penn
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America plus attorney fees, costs and interest. App. 908. 

On or about January 5, 2015, Penn-America filed objections and exceptions to the Circuit 

Court's Order Granting PlaintiffSununary Judgment against Penn-America. App. 910 - 924. On 

or about September 16, 2015, the Circuit Court entered an "Order Granting Joint Motion of 

Plaintiff Beecher V. Osborne and Defendant Penn-America Insurance Company to Direct Entry 

ofOrder ofDecember 22, 2014 Granting Plaintiff's Counter-Motion for Summary Judgment and 

Denying Defendant Penn-America Insurance Company's Motion for Summary Judgment as a 

Final Judgmenf' pursuant to Rule 54(b). App. 964 - 967. 

II. SUMMARY OF ARGUMENT 

This Court should affmn the Circuit Court's decision, which entered sununary judgment 

in favor of the Respondent for the One Million Dollar ($1,000,000.00) policy limit consent 

judgment plus attorney fees and interest. The Circuit correctly found that Petitioner Penn

America violated the basic duties of an insurer in that it had proper notice of the claims asserted 

against its insured, Allegheny, through receipt of the original Complaint of which Allegheny was 

a named defendant; and failed to investigate those claims which would have clearly confmned 

that there was coverage for Allegheny under the subject Penn-America policy and that Allegheny 

would have been entitled to a defense and indemnification per the policy and Logging Contract. 

The Court correctly found that Penn-America's conduct is in direct violation of 114 CSR 14-5, 

and 114 CSR 14-6, as well as W. Va. Code 33-11-4(9)(b), (c) and (d), and therefore, Penn

America is liable to the plaintiff, as the assignee of Allegheny's contractual first party claims, 

under West Virginia common law and statutory bad faith. 

The Circuit Court correctly held that the policy limit consent judgment and assignment 
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was lawfully executed pursuant to the principles set forth in this Court's decision in Strahin v. 

Sullivan, 220 W. Va. 329, 647 S.E.2d 765 (2007). The One Million Dollar ($1,000,000.00) 

policy limit consent judgment falls within this Court's definition of a "sum certain", as defined in 

Farm Family Mut. Ins. Co. v. Thorn Lumber Co., 202 W. Va. 69, 501 S.E.2d 786 (1998). App. 

907. 

Penn-America's reliance on Horkulic in order to challenge the amount of the consent 

judgment by reopening defenses available to its insured (Allegheny) in the underlying tort action 

regarding plaintiff's medical condition is misplaced. This Honorable Court permitted the insurer 

in Horkulic to challenge the consent judgment because it was triple the amount of the insurance 

policy lin1its. It was clearly not what the insurer had contracted and bargained for. That is 

wholly contrary to this case, where the consent judgment is expressly limited to the insurance 

policy limits of $1,000,000.00. Accordingly, the Circuit Court ultimately and correctly held that 

as a result of its conduct, Penn-America is required to submit payment to RespondentIPlaintiff 

for the $1,000,000.00 Consent Judgment plus attorney's fees, costs and interest. 

Petitioner Penn-America is now asking this Court to overturn years of basic insurance 

law which holds that when dealing with an insurance contract, the benefit always goes to the 

insured (in this case Respondent Osborne, as the Assignee of First Party Claims from Allegheny 

and Heartwood). Penn-America is asking this Court to make new law requiring an insured to 

formally serve on a silver platter to the insurer an "unambiguous written tender" before the 

insurer can be held liable for any alleged refusal to provide a defense or indemnity to that 

specific insured. Petitioner's Brief, 9 (hereinafter "Pet. Br."). However, there is no provision in 

the subject Penn-America policy requiring insureds H & H andlor Allegheny to "tender" 

anything to Penn-America. In fact, the majority position is that there is no requirement that an 

11 


http:1,000,000.00
http:1,000,000.00
http:1,000,000.00


insured "formally tender" a claim for defense, or indeed that notice be of any particular form at 

all. Insurers maintain the duty to act proactively to protect their insured, an obligation that is 

triggered by notice from any source. 

Petitioner Penn-America wants a free pass for its own neglect and bad faith conduct in 

failing to perform any investigation into the claims against its insured, Allegheny, once it 

received the original Complaint in this matter. Controlling West Virginia and foreign case law 

confirms it does not matter who provides notice; notice is only required once and inures to the 

benefit of all insureds under the policy. In this case, it is insignificant and inconsequential if 

Allegheny ever sent the Complaint or tendered the defense directly to Penn-America. Petitioner 

Penn-America had notice by receipt of the Complaint from H & H as to the claims against 

Allegheny and failed to conduct any investigation into these claims, let alone provide Allegheny 

with coverage, a defense and indemnification pursuant to tlle policy. This is first party bad faith 

under West Virginia law. Therefore, the RespondentIPlaintiff requests that this Court affirm the 

Circuit Court's Order granting summary judgment to the Respondent/Plaintiff and require 

Petitioner Penn-America to issue payment to the RespondentIPlaintifffor $1,000,000.00 (amount 

of policy limit consent judgment) plus attorney's fees, costs, and pre and postjudgnlent interest. 

III. STATEMENT REGARDING ORAL ARGUMENT 

The RespondentIPlaintiff maintains that oral argument is necessary pursuant to the 

criteria outlined under W.Va.R.App.P. 18(a) as: (a) the parties have not agreed to waive oral 

argument; (b) the petition is not frivolous; ( c) the dispositive issues have not previously been 

authoritatively decided by this Court and the decisional process would be significantly aided by 

oral argument. The Respondent further states that tlns case is suitable for oral argument pursuant 
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to W.Va.R.App.P. 19(a) as it involves: (1) assignments of error in the application of settled law. 

1bis case is further suitable for argument pursuant to W.Va.R.App.P. 20 as it potentially 

involves issues of first impression and issues of fundamental public importance. 

IV. ARGUMENT 

A. 	 Standard of Review 

A circuit court's entry of summary judgment is reviewed de novo. Syl. Pt. 1, Painter v. 

Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). In "considering the propriety of summary 

judgment, this Court is to apply the same standard that is applied at the circuit level." Watson v. 

INCA Alloys IntI, Inc., 209 W. Va. 234, 238, 545 S.E.2d 294, 298 (2001). A trial court should 

grant a motion for summary judgment when "it is clear that there is no genuine issue of material 

fact to be tried, and inquiry concerning the facts is not desirable to clarify the application of 

law." Syi. Pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. ofNew York, 148 W. Va. 160, 133 

S.E.2d 770 (1963); Syi. Pt. 1, Fayette County Nat. Bankv. Lilly, 199 W. Va. 349,383 S.E.2d 232 

(1997). The motion should be granted when the record, "could not lead a rational trier of fact to 

find for the nonmoving party ... " Williams v. Precision Coil Inc., 194 W. Va. 52, 59, 459 S.E.2d 

329,336 (1995). 

B. 	 The Circuit Court's Order Granting Plaintiff's Counter Motion for Summary 
Judgment Was Proper. The Policy Limits Consent Judgment between Respondent 
and Allegheny/Heartwood is Fully Enforceable against Penn-America. 

1bis case arises from an insurance company's complete disregard for its insured, 

Allegheny, once it received notice of this lawsuit, and its duties as an insurer under West 

Virginia statutory and common law. The allegations against Penn-America are contractual first

party bad faith claims assigned to plaintiff by prior defendants, Allegheny and Heartwood in 
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exchange for a $1,000,000.00 consent judgment, the amount of the applicable insurance 

coverage limits. App. 303 - 322, 285 - 292. Allegheny was a named additional insured on 

Penn-America's policy, which should have afforded Allegheny not only coverage, but a defense 

and indemnification in the underlying litigation pursuant to the logging contract. App. 812 and 

818. Pelill-America never provided either. 

Penn-America now wants a second bite at the apple even though it has known of this 

lawsuit against its insureds H & H and Allegheny since January of 2010 through receipt of the 

original Complaint. The undisputed facts show that Penn-America is on the hook for the 

$1,000,000.00 sum certain policy limits consent judgment plus attorney fees, costs and interests: 

• 	 Allegheny and H & H entered into a Logging Contract wherein H & H agreed to 
indemnify and hold Allegheny harmless for any personal injury suits like the one brought 
by plaintiff, Beecher Osborne. App. 810 - 813. 

• 	 Pursuant to the Logging Contract, H & H procured liability insurance coverage from 
Penn-America with Allegheny as a named additional insured on the policy. App. 814 
818,848 - 850. 

• 	 Allegheny along with H & H were named defendants on the original Complaint filed in 
this matter on January 12,2010. App. 1 -15. 

• 	 Penn-America received a copy of the original Complaint filed in this matter from H & H 
President Gregory Hatfield on January 26, 2010, with H & H and Allegheny as named 
defendants. This is evidenced by Penn-America producing a copy of the Complaint and 
fax coversheet as part of its claims file and the deposition testimony of Penn-America 
employees, Ted Wexler and Lauren Bracy. App. 819 - 844 (emphasis added). 

• 	 Therefore, Penn-America had proper and effective notice of this lawsuit and the claims 
against its insureds, H & H and Allegheny, since January of2010. 

• 	 Penn-America denied coverage and a defense to H & H by letter from Ted Wexler, dated 
January 28, 2010. Penn-America stated no stop gap coverage existed for the deliberate 
intent claim against H & H. Penn-America directed H & H to hire and pay for its own 
lawyer to defend it in this action. App. 845 - 847. 

• 	 Despite having notice of the claims against Allegheny, the Logging Contract it had with 
H & H, and Allegheny's status as an additional insured, Penn-America conducted no 
investigation as to the claims against Allegheny nor provided Allegheny with coverage, 
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indemnification or a defense in this matter. App. 810 - 813, 819 - 844, 855 - 865, and 
882 - 889. 

• 	 Penn-America employee Ted Wexler, admitted in deposition that he never spoke with 
the insured, Gregory Hatfield or coverage counsel, prior to declining coverage and a 
defense to H & H in this matter. App. 834, 835 (emphasis added). 

• 	 Lauren Bracy, Mr. Wexler's supervisor at Penn-America, admitted that it was "expected" 
that Mr. Wexler speak directly with the insured prior to declining coverage and a defense. 
App. 840, 841. 

• 	 Both Greg Hatfield and his lawyer, Timothy Lupardus, testified that Hatfield fully 
believed he had coverage for both H & H and Allegheny for the claims asserted by 
plaintiff Osborne and that Hatfield was very surprised when he was told he had to hire his 
own lawyer. App. 850 - 854. 

• 	 Counsel for Allegheny, Joanna Tabit, sent two letters to attorney Timothy Lupardus, 
tendering the defense of this matter and requesting that Allegheny be indemnified and 
defended in this matter pursuant to the Logging Contract. App. 855 - 857. Mr. Lupardus 
then spoke directly with a Penn-America representative to obtain a number for Ms. Tabit 
to call. App. 851 - 854 Mr. Lupardus testified that Penn-America was clearly aware of 
the reason for his phone call, yet never responded, even though Penn-America had 
already received the original Complaint which contained direct claims against insured 
Allegheny. App. 851 - 854. 

• 	 Penn-America has never contested and there is no dispute that coverage, a defense and 
indemnification were available under the subject Penn-America general liability 
insurance policy for the negligence, unsafe workplace, vicarious liability and strict 
liability claims asserted against insured Allegheny. 

• 	 Despite notice of the claims against Allegheny, Penn-America failed to protect, defend, 
indemnify and provide coverage to its insured, Allegheny. App. 894 - 909. 

• 	 Penn-America committed West Virginia first party common law and statutory bad faith 
as to its insured Allegheny, in addition to breaching the insurance contract it had with 
Allegheny. Therefore, plaintiff Osborne, as the assignee of these claims from Allegheny, 
is entitled to damages equal to the consent judgment in the total amount of $1,000,000.00 
plus attorney fees, costs and interests. App. 894 - 909. 

Penn-America's central argument is misplaced; it is insignificant and inconsequential if 

Allegheny itself ever sent the Complaint or formally tendered the defense to Penn-America. Pet. 

Br. 	10 - 20. The consent judgment is not solely based on the premise that Allegheny formally 

tendered to Penn-America and that Penn-America rejected the tender. The Consent Judgment is 
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based on "notice" and the fact that Penn-America had direct knowledge of the claims against 

Allegheny through receipt of the original Complaint, but failed to perform any investigation, yet 

alone provide Allegheny with coverage, a defense and indemnification as required under the 

subject insurance policy.5 App. 791 - 889 and 894 - 909. 

West Virginia and foreign case law confirms it does not matter who provides notice, and 

that notice is only required once and inures to the benefit of all insureds under the policy. App. 

894 - 909. Penn-America is asking the Court to give the benefit of the doubt to the insurer, not 

the insured, contrary to well-settled precedent. Simply put, there are no genuine issues of 

material fact with respect to the first party bad faith claims asserted against Penn-America and 

the Circuit Court correctly found that plaintiff is entitled to summary judgment. 

1. 	 Penn-America had proper and effective notice of the claims against its insured. 
Allegheny. Despite its mandatory duty. Penn-America failed to conduct an 
investigation into the claims against Allegheny. Allegheny was never provided 
coverage. a defense or indemnification. 

Penn-America's argument ofwhether or not Allegheny ever formally tendered its defense 

and indemnification to Penn-America is misplaced. There is no controlling case law that 

requires an insured to tender a defense and/or indemnification to its insurer in order to receive 

the benefits of the insurance policy (i.e. coverage, defense and indemnification in this matter), 

when the insurer is already on notice of the claims against its insured. If there is any issue in this 

matter, it is not whether a tender was made on behalf of Allegheny, but whether Penn-America, 

as Allegheny'S insurer, was on "notice" of plaintiff's claims against Allegheny, triggering Penn

America's duty as an insurer under West Virginia law to diligently conduct and pursue a 

"thorough, fair and objective investigation" of the claims asserted against Allegheny to 

5 Additionally, Penn-America had notice and knowledge of the indemnity provision between H & H and 
Allegheny contained in the Logging Contract at the time H & H President, Gregory Hatfield, procured 
insurance coverage with Penn-America pursuant to the Logging Contract. App. 394 - 398, 848 - 850. 
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determine whether coverage exists under the policy for Allegheny triggering a defense and/or 

indemnification for Allegheny. See W. Va. CSR 114-14-6.1. 

West Virginia law is well-settled on what constitutes effective notice of a claim 

triggering an insurance company's duty to conduct an investigation as to the claims against its 

insured(s). One of the seminal West Virginia cases dealing with "notice" is Colonial Insurance 

Company v. Barrett, 208 W. Va. 706, 542 S.E.2d 869 (2000). In Barrett, an automobile liability 

insurer brought action against its insured and accident victim for declaratory judgment that 

notice of claim provided by the victim was insufficient. Id. This Court disagreed with the 

insurer, and held in Syllabus Point 1 that notice of a claim to an insurance company "may be 

satisfied when notice of a potential claim is provided to a claims representative for the insurance 

company regardless of whether it was the policyholder who provided the notice." Id. at 870. 

In this matter, it is undisputed that two weeks after the original Complaint was filed, a 

claims representative from Penn-America received a copy of the Complaint filed against its own 

insured Allegheny, from another entity insured under the subject policy that was also defendant 

in this matter, H & H Logging Corporation. App. 819 - 832, 884, 885. As the Circuit Court 

properly found, the notice requirements of the subject Penn-America policy relative to the 

insured, Allegheny, were thusly satisfied. App. 884, 894 - 909. 

The Court noted in Barrett that "notice" is designed to give the insurance company an 

opportunity to investigate and marshal defenses at a time when events are fresh in the witnesses' 

recollections and allows the insurer to acquire information upon which it can form an intelligent 

estimate of its liabilities. Id. at 874. Notice is to be liberally construed in favor of the insured and 

is not to be read as a series of technical hurdles. Id. Substantial compliance with the notice 

provision of a policy, "resulting in the insurer being able to adequately investigate the claim and 
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estimate its liabilities, is all that is required." Id. Again, Penn-America cannot deny it received 

notice of this lawsuit. 

In its analysis in Barrett, the West Virginia Supreme Court looked to other jurisdictions 

for their take on what constitutes proper notice of a claim. In general, courts conclude that notice 

is "satisfied and the insurance company is afforded an ability to investigate a claim and estimate 

its liabilities - when notice is provided to the insurance company from any source, and 

regardless of whether it was the insured who provided the notice." Id. (emphasis added). 1bis 

Court in footnote four (4) of its decision in Barrett, cited a litany of cases from other 

jurisdictions that held that the notice requirement is satisfied if the insurance company receives 

notice of a claim or lawsuit from a third party other than the policyholder seeking coverage. Id. 

Two of these cases relied upon are directly on point to the "notice" issue in this matter. 

First, in Cooley v. John M Anderson Co., et al., the Supreme Court of Rhode Island held 

that proper notice given to insurance carrier by insured worker seeking workers' compensation 

insurance coverage was satisfactory notice that "other insureds" including "additional insureds" 

under the policy (like Allegheny) were entitled to liability coverage under the same policy. 443 

A.2d 435 (R.I. 1982). Notice to an insurer in its capacity as a compensation carrier is sufficient 

notice to the insurer when acting as the liability carrier. Id. at 437 (Citing Sinclair Oil Corp. v. 

New Hamphsire Insurance Co., 107 R.I. 469, 477, 268 A.2d 281,285 (1970». The Rhode Island 

Supreme Court went on to hold that there was no prejudice to the automobile insurer such that 

would warrant denial of recovery to an "additional insured" because of a three (3) year delay in 

giving notice, where insurer "may" have had knowledge as the workers' compensation insurer of 

the injured party. Id. The facts in the case at bar regarding "notice" are much stronger in favor of 

the insured, in that it is undisputed Penn-America had knowledge/notice of the claims against its 
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insured Allegheny through receipt of the original Complaint. 

Second, the case of Leventhal v. American Bankers Insurance Company of Florida is 

directly on point to the factual scenario present in this matter involving notice. In Levanthal, the 

Georgia Appellate Court held that "notice" need be given only once and inures to the benefit 

of all insureds." 283 S.E.2d 3, 5 (Ga.App. 1980) (emphasis added). Levanthal involves a 

personal injury action stemming from an airplane crash. The defendants in Levanthal were the 

airplane owner (named insured) and an employee of the airplane owner (named additional 

insured - like Allegheny in this action). The defendant employee was killed in the crash. The 

insurance carrier received immediate notice from the owner of the aircraft of the pendency of the 

lawsuit against the owner. An investigation of the matter was conducted on behalf of the aircraft 

owner, like H & H in this matter. The Court concluded that notice was "given on a timely and 

adequate basis to the insurer and is effectual as to all insureds whether 'named' or 'named 

additional' or 'omnibus additiona'''. Id at 5 (emphasis added). In its analysis, the Georgia Court 

cited Stonewall Ins. Co. v. Farone, 199 S.E.2d 852 (1973), where it was held that "it makes no 

difference who gives the notice, so long as a reasonable and timely notice is given the company 

and it has actual notice of the pendency of a claim or suit." Id. Therefore, the Court held that the 

defendant employee's estate, as an additional insured on the subject policy, was not foreclosed 

from coverage by any failure to give notice of the wreck. Id. 

Like the claims against the defendant aircraft owner and defendant employee's estate in 

Levanthal, the allegations in the original Complaint against insureds H & H and Allegheny are 

intertwined and closely related. App. 1 - 15. As alleged in paragraph 6 of the Complaint, 

Allegheny engaged H & H (through a logging contract) for the purpose of clear cutting timber. 

App. 8, 810 - 813. Furthermore, plaintiff alleged that both H & H and Allegheny instructed 
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plaintiff to cut down a known danger tree. App. 9. As in Levanthal, the insurer Penn-America 

acknowledges notice of the lawsuit, receipt of the original Complaint, and the fact that 

Allegheny, as an additional insured, was a named defendant on the original Complaint. App. 

819 - 844. With facts such as these, it is only logical that notice by one insurer inures to the 

benefits of all insureds, including Allegheny. 

Applying the holding and analysis in Levanthal, it is easy to conclude that Allegheny, as 

a named additional insured, was not foreclosed from coverage or a defense or indemnification by 

any failure to give Penn-America direct notice of the suit or a direct formal tender of defense. 

After citing these two cases in the Barrett opinion, this Court discussed what constitutes 

"effective notice". First, the purported notice must be given to an individual - such as an 

adjuster or insurance agent - who is acting on behalf of the particular insurance company. 

Barrett, 542 S.E.2d at 875. This is undisputed in this case, as H & H provided notice to the Sam 

Baker Agency and Ted Wexler, claims examiner for defendant Penn-America by supplying a 

copy of the original Complaint. App. 819 - 832,849, 850. Second, the information given must 

be sufficient to put the insurance company on notice that the injured party "might make a claim." 

Id. This is also undisputed, as it is clear from the Complaint that plaintiff was making a claim 

against insured Allegheny since Allegheny was a named defendant. And last, courts are in 

general agreement that notice from whatever source must be given to the insurance company 

within a reasonable period of time. !d. This is also undisputed, as Penn-America acknowledges 

receipt of the Complaint on January 26,2010, shortly after it was filed. 

The facts and law are on Respondent/Plaintiff s side, as the assignee of the first party 

claims from Allegheny and Heartwood. Factually, Penn-America cannot escape the fact that 

Allegheny was an original defendant and that Penn-America was put on effective notice of the 
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claims asserted against its insured, Allegheny, through receipt of the original Complaint on 

January 26, 2010. Despite this notice, it is undisputed that Penn-America never conducted an 

investigation into the claims asserted against Allegheny. App. 819 - 865. This undisputed 

negligent, bad faith and reckless conduct by an insurer is clearly grounds to be found liable for 

first party bad faith under West Virginia common law and West Virginia statutory law, as the 

Circuit Court correctly detennined. App. 894 - 909. 

2. The recent trend in aJlPlicable case law has been in favor ofthe insured 

Contrary to Petitioner's position, recent case law from across the country has held that an 

insurer's duty to investigate and ultimately defend/indemnify an insured begins as soon as such 

insurer is given notice from any source ofpotential claims against its insured(s). 

The first case is Episcopal Church in South Carolina v. Church Insurance Company of 

Vermont, et al., where an insured commenced action against an insurer and its agent alleging 

breach of the insurance policy that provided commercial liability coverage and insurance bad 

faith, seeking declaratory judgment that defendants had duty to defend and indemnify its insured 

in the underlying action. 53 F.Supp.3d 816 (D.S.C. 2014). The U.S. District Court of South 

Carolina, Charleston Division, held that an insurer's duty to defend arises upon the filing of the 

underlying complaint. Id at 829,830. See Nat 'I Sur. Corp. v. Immunex Corp., 176 Wash.2d 872, 

297 P.3d 688, 696 (2013) (explaining that the "duty to defend" arises not at the moment of 

tender, but upon the filing of a complaint alleging facts that could potentially require coverage). 

The Court relied heavily on Maryland's highest court's decision in Sherwood Brands, Inc. v. 

Hartford Acc. & Indem. Co., 347 Md. 32, 698 A.2d 1078, 1085 (1997), which held that the "duty 

to defend" is breached when after notice of the event, the insurer unjustifiably declines to fulfill 

its obligations. Id at 829. 
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The second case, which is very similar to the case at hand and deals with a consent 

judgment, is Boyle v. Zurich American Insurance Company, where an employee injured by an 

exploding tire and his wife brought action against employer's automobile insurer, asserting their 

individual claims and those of the employer, which had been assigned to them, for breach of 

contractual duty to defend. 472 Mass. 649 (2015). Following a bench trial on the assigned 

claims, the Superior Court ofMassachusetts entered judgment in favor of the employer (insured). 

The parties filed cross-appeals and the insurer sought direct appellate review. The Supreme 

Judicial Court of Massachusetts made the following pertinent rulings in favor of the insured, and 

which are directly relevant and very similar to the issues in this case: 

• 	 Like in this case, it is permissible for an insured to assign his or her rights against 
an insurer to an injured party. Id at 653, 654. 

• 	 An insured's failure to notify a liability insurer of the complaint brought by 
insured's injured employee did not excuse the insurer of its duty to defend, and, 
instead, upon learning from the employee's attorney (or like in the present case, 
insured H & H) that a lawsuit was pending against insured for an occurrence 
covered by the policy, insurer was required to defend against that suit. Id at 654 
656. 

• 	 A liability insurer owes a broad duty to defend its insured against any claims that 
create a potential for indemnity. Id. 

• 	 A breach of an insurer's duty to defend can support claims in contract, in tort and 
for unfair competition. !d. 

• 	 Notice requirements in an insurance policy are intended to permit an insurer to 
undertake a seasonable investigation of the facts relating to liability, so that it may 
preserve an opportunity to defend effectively. Id at 656. 

• 	 Insurer was not prejudiced by insured's failure to notify it of claim by insured's 
injured employee, and thus insurer was not relieved of its duty to defend, where 
hearing to assess damages had not yet taken place when the insurer learned of the 
lawsuit Gust like this case when Penn-America knew about claims against 
Allegheny by January 26, 2010), insurer could have contacted insured and 
arranged to enter an appearance, requested a postponement or moved to have 
default judgment against insured set aside, and even after judgment had been 
entered, it could have moved to set it aside and could have resolved claim by 
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offering policy limits. Id at 658,659. 

• 	 Breach of the contractual duty to defend entitles the insured to contract damages 
caused by the breach. Id. at 659,660. 

• 	 Contract damages to which an insured is entitled for breach of the duty to defend, 
are those that cannot be reasonably prevented al1d arise naturally from the breach, 
or which are reasonably contemplated by the parties. Id. 

• 	 Where breach of the duty to defend results in a judgment against the insured that 
otherwise would not have occurred, the amount of that judgment may be deemed 
damages arising naturally from the breach (like the policy limits Consent 
Judgment in this case). Id. 

These recent cases clearly conform to the Circuit Court's rulings in this matter. 

3. 	 There is no dispute that coverage exists under the subject Penn-America policy 
for Respondent's original tort claims against Allegheny. Despite available 
coverage and notice ofthe lawsuit, Penn-America committed first party bad faith 
by never providing Allegheny with a defense or indemnification. 

Petitioner Penn-America has never once asserted there was some provision in the subject 

policy that precluded coverage for Allegheny in regards to the original tort claims filed against it 

by Respondent Osborne. That is because no such provision exists and coverage is clear. 

It is undisputed that Gregory Hatfield, owner and president of H & H, complied with the 

Logging Contract and secured liability insurance coverage through Penn-America, under policy 

number PAC6714652, which was in full force and effect on May 27, 2008, at the time of 

plaintiffs injury. App. 810 - 818. It is undisputed that Allegheny is/was a nan led additional 

insured on the policy. App. 818. It is undisputed that per the terms of the Logging Contract, H 

& H was to indemnify Allegheny as to any personal injury suits like plaintiff Osborne's. App. 

812. It is also undisputed that Penn-America received notice of these claims on January 26,2010 

through receipt of the original Complaint. App. 819 - 832. It is undisputed that the subject 

policy is a Commercial General Liability policy and that there is coverage for the original claims 
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asserted against Allegheny, as an additional insured under the subject policy. App. 186 - 236, 

814 - 818, 894 - 909. Plaintiff's insurance expert, attorney Gregory McDermott, has opined that 

there was clear insurance coverage for the claims asserted against Allegheny in the original 

Complaint. App. 884, 885. Penn-America has never refuted that coverage existed. 

Finally, despite proper notice and available coverage as correctly determined by the 

Circuit Court, Penn-America breached its duties under the insurance contract by failing to 

provide insured Allegheny with coverage, a defense or indemnification. PetitionerlDefendant 

Penn-America dropped the ball here; and ignored the claims against its additional insured, 

hoping some other insurer would pick up the bill. Penn-America's conduct is bad faith and 

prohibited under controlling West Virginia law. 

The Circuit Court, in its Order granting plaintiff's renewed Motion for a Protective Order 

and to quash subpoenas, previously held, based upon controlling law, that an insurer's duties are 

generally to defend the insured; indemnify the insured up to the limits of the policy; and deal 

fairly and in good faith with the insured. App. 464. The Circuit Court further correctly held that 

when an insurer fails to carry out any of these duties, the insurer is in breach of the insurance 

contract and the insured is justified in taking affirmative steps to limit personal liability by 

consenting to judgment with the plaintiff and assigning its bad faith claims against its insurer to 

the plaintiff. App. 464. Penn-America clearly violated the basic duties of an insurer in failing at 

a minimum to investigate the claims against Allegheny despite proper and effective notice of 

those claims through receipt of the original Complaint. Any investigation by Penn-America into 

the claims against Allegheny would have clearly revealed that there was coverage for Allegheny 

and that Allegheny would have been entitled to a defense and indemnification per the subject 

insurance policy and logging contract. Therefore, Petitioner Penn-America is liable to the 
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respondent/plaintiff, as the assignee of Allegheny's fIrst party claims, under West Virginia 

common law and statutory bad faith. See W. Va. Code 33-11-4 and W. Va. CSR 114-14. App. 

882 - 889 and 894 - 909. 

4. 	 RespondentlPlaintift As The Assignee. Is Entitled To Payment Of The 
$1. 000. 000. 00 Consent Judgment Plus Attorney Fees. Costs. And Interest. 

As properly found by the Circuit Court, the consent judgment and assignment entered 

into between the plaintiff and prior defendants, Allegheny and Heartwood, was lawfully 

executed pursuant to the principles set forth in this Honorable Court's holding in Strahin v. 

Sullivan, 220 W. Va. 329, 647 S.E.2d 765 (2007). App. 465. Strahin makes clear that an 

overwhelming majority of jurisdictions, including West Virginia, permit the assignment of a bad 

faith claim when coupled with a covenant not to execute in the instance of where there was a 

denial of coverage and a defense by the insurer. Id. App. 465. That is precisely what transpired 

in this case with respect to Penn-America. 

Regarding the $1,000,000.00 policy limit consent judgment in this matter, the Circuit 

Court properly detemilned that it falls within this Honorable Court's defInition of a "sum 

certain", as defmed in Farm Family Mut. Ins. Co. v. Thorn Lumber Co., 202 W. Va. 69, 501 

S.E.2d 786 (1998). App. 465, 466. Moreover, as the Circuit court properly found, the plaintiff, 

as the assignee of Allegheny and Heartwood's fIrst party bad faith claims, is seeking contractual 

damages for the limited policy amount of the insurance contract as a result of Penn-America's 

breach and bad faith conduct. App. 466, 894 - 909. 

The Circuit Court, in awarding summary judgment to the RespondentIPlaintiff, properly 

ruled that the evidence of record and controlling law conclude that Respondent has proven the 

"alleged" breach and bad faith conduct on the part of Penn-America. App. 894 - 909. As the 

Circuit Court properly held, Penn-America had notice of Respondent's claims against Allegheny 
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through receipt of the original Complaint, yet conducted no investigation into the claims against 

insured Allegheny nor provided Allegheny with coverage, a defense or indemnification in this 

matter per the terms of the subject insurance contact and Logging Contract. App. 894 - 909. 

Finally, the Circuit Court, in its previous Order Granting Plaintiff's Renewed Motion for 

Protective Order and to Quash Subpoenas, properly found that damages for breach of an 

insurance policy have generally been limited to the amount of the policy plus interest. App.466, 

908. This case is no different than the principles set forth in the seminal case of Hadley v. 

Baxendale, 156 Eng.Rep. 145 (Ex. 1854), in terms of foreseeability. App. 466, 908. Clearly, it 

was forseeable to Penn-America, at the time it entered into the subject commercial general 

liability insurance contract with insureds Allegheny and H & H that it could be on the hook to 

pay damages up to the amount of the applicable insurance policy limit. By entering into the 

Consent Judgment and Assignment with Allegheny and Heartwood for the insurance policy 

limits, RespondentIPlaintiff is simply put in the same position as if the insurance contract was 

not breached. App. 466, 908. The amount is a "sum certain" ($1,000,000.00 plus interest and 

attorney fees). App. 466,908. 

Therefore, after entering summary judgment in Respondent's favor, the Circuit Court 

ultimately and properly determined that Penn-America is required to submit payment to the 

plaintiff and plaintiffs counsel for the $1,000,000.00 policy limit Consent Judgment against 

Penn-America, plus attorney's fees, costs and pre and post-judgment interest. App.908. 

5. 	 The Circuit Court's entry of Summary Judgment for Respondent was properly 
based on the undisputed material facts and controlling law. 

Petitioner's arguments that the Circuit Court's Order granting Plaintiff's Counter Motion 

for Summary Judgment is replete with errors are simply flawed, inaccurate, and wrong. Pet. Br. 

22 - 34. First, Horkulic v. Galloway was clearly and properly distinguished by the Circuit Court 
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as set forth in detail below. App. 459 - 473. In sum, the Consent Judgment here is specifically 

limited to amount of the insurance policy limits as the parties originally bargained for; not three 

(3) times the amount as in Horkulic. App. 459 - 473. Petitioner cannot challenge the amount of 

the Consent Judgment when it is specifically limited to insurance policy limits, and when 

Petitioner had notice of the clain1s against its insured Allegheny, and failed to properly provide 

coverage, a defense andlor indemnification. Petitioner had ample opportunity to participate in 

the underlying litigation and formation of the consent judgment yet failed to perform even the 

most rudimentary and basic duties of a reasonable and prudent insurer. Petitioner should not be 

awarded for its own reckless and bad faith conduct; the law, public policy and most importantly, 

the facts in this case are not on Petitioner's side. 

Next, the fact that Allegheny did not directly tender to Penn-America is not relevant to 

any issue in this matter. It is clearly not dispositive that the Circuit Court erred in granting 

Respondent summary judgment. The Consent Judgment was based on "notice", not solely on 

''tender.'' Neither the subject policy nor controlling law requires the insured to ''tender'' anything 

to the insurer. The insurer's duties trigger on notice, which Penn-America undoubtedly had 

when it timely received the Complaint containing insured Allegheny as a named defendant. 

Finally, Petitioner, in its Brief, takes issue with several specific findings the Circuit Court 

made in its Order. Pet. Br. 23 - 34. A large portion of Petitioner's arguments are again centered 

on its unsupported assertion that since Allegheny did not itself directly tender to Penn-America, 

summary judgment for Respondent is not proper. As thoroughly set forth in this Brief, this 

argument has been totally and easily dismantled; Petitioner is simply wrong in its analysis. 

Finding of Fact No.6 set forth relevant facts and testimony, as cited by the Circuit Court. 

The Complaint undoubtedly put Petitioner on notice of the claims against both insureds H & H 
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and Allegheny. 

Regarding Finding of Facts Nos. 7, 8 and 10, Petitioner's argument is not relevant or 

material to this appeal. This case is not about whether or not the subject insurance policy 

provided coverage to H & H for deliberate intent or whether Petitioner's declination of coverage 

to H & H was proper. This case is about insured Allegheny and "notice", and despite such 

notice, Petitioner's failure to investigate the claims against Allegheny and failure to provide 

Allegheny, with coverage, a defense and indemnification when clearly warranted and due. 

Regarding Findings of Fact Nos. 9, 11, 12 and 14, Petitioner's assertions are inaccurate 

and not material to the issues at hand. Penn-America supervisor Lauren Bracy clearly testified 

that she was unsure if it was Gregory Hatfield's intent to notify Penn-America about the claims 

against Allegheny. App. 844. The Circuit Court's findings in these paragraphs are supported by 

the testimony and are simply reciting the relevant and material testinl0ny of Ted Wexler, Lauren 

Bracy and Timothy Lupardus. 

Findings of Fact Nos. 15 and 16 simply document/reference the relevant evidence, 

including the two letters from attorney Tabit to attorney Lupardus and attorney Lupardus' 

deposition testimony. 

Regarding Findings of Fact Nos. 17, 18, 20, and 22, Petitioner's arguments are again 

wrong. As addressed herein, the premise of the Consent Judgment was not based 011 "tender"; 

but notice. There is no requirement that Allegheny "tender" anything to Penn-America. 

Regarding Finding of Fact No. 21, the Circuit Court simply set forth the opinion of 

plaintiff's insurance expert, Greg McDermott, who opined that Penn-America's conduct 

constitutes bad faith. 

In Finding of Fact No. 23, the Circuit Court properly found that based upon the material 
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facts, plaintiff is entitled to summary judgment against Penn-America. 

Regarding the Conclusions of Law that Petitioner takes issue with, the few foreign cases 

relied upon by Penn-America do not even state that an insured is required to formally tender a 

defense to its insurer. Notice, through receipt of the Complaint, was clearly sufficient in this 

case. Even after receipt of the Complaint, H & H's own counsel contacted Penn-America about 

this case. An insurer's silence, when sitting on a Complaint containing covered claims against 

its insured, should not be rewarded. Penn-America was not set up here. Penn-America recklessly 

and in bad faith ignored its mandatory duties as an insurer. The Circuit Court clearly agreed and 

properly found summary judgment in respondent's favor based on the undisputed material facts 

and controlling law. App. 894 - 909. 

C. 	 The Consent Judgment Is Fully Binding on Petitioner Penn-America. The Circuit 
Court Properly Distinguished Horkulic. 

As the Circuit Court properly found, Penn-America is not permitted a second bite at the 

apple when it comes to asserting defenses and conducting discovery regarding plaintiff's 

personal injury claims asserted in the underlying action. App. 459 - 473. Penn-America 

inexcusably shut the door on this case. Penn-America, after being put on proper notice of the 

claims against Allegheny, now tries to blame its own insured for not formally tendering to Penn-

America. Penn-America's is wrong. There is no requirement anywhere that an insured, like 

Allegheny, tender anything in order to receive the protections afforded under the policy. Notice 

of the claims against the insured is wholly sufficient in and of itself. 

RespondentIPlaintiff has not placed his medical condition at issue in the first party bad 

faith claims against Penn-America. As the Circuit Court properly found, damages have been 

liquidated by way of consent judgment for the amount of applicable insurance policy limits 

Allegheny had contracted with Penn-America. Therefore, subpoenas and any discovery 
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regarding plaintiff's personal injury claims are irrelevant and not reasonably calculated to lead to 

the discovery of admissible evidence in the bad faith case against Penn-America, which is 

contractual. App. 459 - 473. 

In a similar case in Florida involving a Consent Judgment and Assignment where an 

insurer failed to provide its insured a defense and indemnification in the underlying personal 

injury action, the United States District Court for the Middle District of Florida Court held: 

"When the insured (or its assignee) sues for indemnification, the insurer 
cannot obviate its contractual liability by raising affirmative defenses that 
might have been available to its insured in the tort case. Having 
wrongfully failed to defend its insured, the insurer has waived any 
such defenses and the underlying tort obligation has been 
established." Sinni v. Scottsdale Insurance Company, 676 F.Supp.2d 
1319,1332 (emphasis added). 

1. 	 First Party Bad Faith Claims Are Contractual In Nature. Plaintiff Now Stands In 
The Same Shoes As Alleghenv In The Underlying Litigation. 

Plaintiff is seeking contractual damages in the first party bad faith claims asserted against 

Penn-America. When a contract is breached, the modem approach of contract law is to award 

money damages to the non-breaching party commensurate with the amount that will place the 

non-breaching party in a position equal to the one it would have achieved had the breaching 

party fulfilled its contractual obligations. App. 464. See Acquista v. New York Life Insurance 

Company: Consequential Damages, Emotional Distress, and Protecting the Insured and Insurer, 

76 St. John's L. Rev. 201 (2002). When an insurance company breaches an insurance contract 

by refusing in bad faith to pay the amolmt due the policyholder, courts traditionally have limited 

damage awards to the amount of the policy. Id. 

The liability insurance contract obligates each party to perform certain duties whenever a 

plaintiff makes a claim against an insured. As the Circuit Court properly found, the insurer's 

duties are generally to defend the insured; indemnify the insured up to the limits of the policy; 
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deal fairly and in good faith with the insured; and to accept a reasonable settlement offer 

proposed by a plaintiff in order to protect the insured from liability. App. 464. Judicial 

Approaches to Stipulated Judgments, Assignments of Rights, and Covenants Not to Execute in 

Insurance Litigation, 47 Drake L. Rev. 853 (1999). When the insurer fails to carry out any of 

these duties, the relationship with its insured becomes adversarial. App. 464, !d. When this 

occurs, the insurer is in breach of the insurance contract and the insured is justified in taking 

affirmative steps to limit personal liability by consenting to judgment with the plaintiff and 

assigning its bad faith claims against its insurer to the plaintiff. App. 464, Id. 

This is precisely what transpired in this case. Since Penn-America never provided 

Allegheny with coverage, a defense and indemnification in the underlying action, Allegheny and 

Heartwood, through counsel, determined that it was in their best interest to enter into a consent 

judgment with the plaintiff for the $1,000,000.00 applicable liability insurance policy limits. 

Allegheny then assigned plaintiff its first party bad faith claims against Penn-America ill 

exchange for plaintiff's agreement not to execute against Allegheny and Heartwood. 

In Sinni, an identical case where the insured consented to judgment with the plaintiff and 

assigned plaintiff its claims against the insurer, the United States District Court for the Middle 

District of Florida stated that it's important to recognize the different relationships involved. 

Sinni v. Scottsdale Insurance Company, 679 F.Supp.2d 1319, 1331. On the one hand is the 

relationship in tort between the underlying plaintiff and the insured defendant. On the other 

hand, the insured's (or its assignee's) claim for indemnification and defense of the tort obligation 

is governed by contract. App. 465, Id. at 1331-32 (emphasis added). 

By entering into the Consent Judgment and Assignment with Allegheny and Heartwood 

for the insurance policy limits, plaintiff is simply put in the same position as if the insurance 
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contract was not breached. The amount is a "sum certain." This Honorable Court has defmed 

the term "sum certain" in the context of default judgments. In Farm Family Mut. Ins. Co. v. 

Thorn Lumbar Co., 202 W. Va. 69, 501 S.E.2d 786 (1998), this Court held in Syllabus Point 3: 

The term "sum certain" under WVRCP 55(b)(1) [1959] contemplates a 
situation where the amount due cannot be reasonably disputed, is settled 
with respect to amount, ascertained and agreed upon by the parties, or 
fixed by operation of law. A claim is not for a "sum certain" merely 
because the claim is stated as a specific dollar amount in a complaint, 
verified complaint, or affidavit. 

The $1,000,000.00 policy limit consent judgment clearly falls within this Court's 

defmition of a "sum certain." Penn-America does not get the benefit of saying the consent 

judgment is not binding on Penn-America, as Penn-America refused to participate in the 

underlying tort litigation despite receiving proper notice of the claims against its insured, 

Allegheny. As the Circuit Court properly found, plaintiff, as the assignee, is seeking and is 

entitled to contractual damages for the amount of the insurance contract as a result of Penn

America's breach and bad faith actions. 

2. 	 Penn-America Is Equitably Estop.ped From Conducting Discovery On Plaintiff's 
Medical Condition. 

The doctrine of equitable estoppel applies when a party is induced to act or to refrain 

from acting to hislher detriment because of hislher reasonable reliance on another party's 

misrepresentation or concealment of a material fact. Potesta v. United States Fidelity & 

Guaranty Company, 202 W. Va. 308,316,504 S.E.2d 135, 143 (1998). In the law of insurance, 

the elements of an estoppel against an insurer are conduct or acts on the part of the insurer which 

are sufficient to justify a reasonable belief on the part of the insured that the insurer will not 

insist on a compliance with the provisions of the policy and that the insured in reliance upon 

such conduct or acts has changed his position to his detriment. App. 467, Id. (Citing Syl. pt. 4, 

32 


http:1,000,000.00


Knapp v. Independence Life and Accident Insurance Co., 146 W. Va. 163, 118 S.E.2d 631 

(1961). 

In order to support estoppel, a party must have been induced to rely on certain facts, and 

must have done so to his detriment. Mundy v. Arcuri, 165 W. Va. 128, 131,267 S.E.2d 454,456

57 (1980). Syllabus Point 2 in Mundy further stated: 

"Where a party knows his rights or is cognizant of his interest in a 
particular subject-matter, but takes no steps to enforce the same until the 
condition of the other party has, in good faith, become so changed, that he 
cannot be restored to his fonner state if the right be enforced, delay 
becomes inequitable, and operates as an estoppel against the assertion of 
the right." Id. 

The United States District Court for the Middle District of Florida, in Sinni v. Scottsdale 

Insurance Company, dealt with the same issue present here. 676 F.Supp.2d 1319 (2010). In 

Sinni, an employee brought action in state court against her employers, seeking to recover 

damages from a slip and fall incident while leaving the employers' premises. The parties 

reached a settlement pursuant to which a judgment was entered in favor of the employee and 

against the employers. The employers assigned their rights under their commercial general 

liability (CGL) insurance policy to the employee. The employee then amended her complaint, 

seeking to enforce the consent judgment against employers' insurer. Like in this case where 

Penn-America refused to provide coverage and a defense to H & H, plaintiff Osborne's 

employer, citing the deliberate intent exclusion in the CGL policy, the insurer in Sinni also 

denied coverage and a defense to the employer citing a similar exclusionary provision in their 

CGL policy. Id (internal citations omitted). App. 467, 468. 

Like this case, one of the issues on appeal in Sinni was what defenses were available to 

the insurer in the first party bad faith action after its insured had entered into a Consent Judgment 

and Assignment of Claims with the plaintiff. Id. The Sinni Court held that an insurer has the 
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right to litigate its contractual duty to indemnify on the actual facts of the underlying litigation 

just as it would in an action against its insured.ld. at 1331. What this means is the employers' 

insurer did not waive its contractual defenses by refusing to defend its employers under their 

CGL insurance policy in employee's underlying slip and fall action. Id. The insurer was still 

able to raise contractual defenses related to coverage issues. However, what about the defenses 

available to the insured in the underlying tort case? The Sinni Court held: 

"When the insured (or its assignee) sues for indemnification, the insurer 
cannot obviate its contractual liability by raising affirmative defenses that 
might have been available to its insured in the tort case. Having 
wrongfully failed to defend its insured, the insurer has waived any such 
defenses and the underlying tort obligation has been established." !d. 
at 1332. (Emphasis Added). 

The facts here align with Sinni and show that plaintiff, as the assignee, has met all 

necessary criteria to equitably estop Penn-America from asserting defenses and litigating issues 

related to plaintiffs physical and mental condition that were available in the underlying action.6 

App. 469. These defenses were clearly available to Penn-America's insured, Allegheny in the 

underlying tort action. All Penn-America had to do was act as a reasonable and prudent insurer 

once it received notice of the tort claims against Allegheny through receipt of the original 

Complaint, and thus provide the applicable coverage, defense and indemnification, as bargained 

for by insured Allegheny under the insurance contract and logging contract. 

Due to Penn-America's failure to provide coverage, a defense and indemnification, 

Allegheny was forced and induced to seek leave of Court to file a 3rd Party Complaint and 

6 Plaintiff also wants the Court to be aware that Penn-America has also waived its right to assert defenses 
related to plaintiffs medical condition. Waiver is established when there is evidence demonstrating that a 
party has intentionally relinquished a known right. Potesta v. United States Fidelity & Guaranty 
Company, 504 S.E.2d 135, 142 CW. Va. 1998). This intentional relinquishment may be expressed or 
implied.ld. The evidence is that Penn-America, pursuant to its insurance policy with Allegheny, had a 
right to provide Allegheny with coverage, a defense and indemnification, yet failed to do so and abide by 
the contract. The Court can clearly ascertain that this meets the defmition of waiver. App.469. 
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declaratory judgment action against its insurer, Penn-America. App. 52 - 162. It was during this 

time that Allegheny, Heartwood and plaintiff Osborne agreed to enter into the $1,000,000.00 

policy limit Consent Judgment and Assignment of first party bad faith claims. 

There is no doubt that Allegheny and Heartwood were induced to act to their detriment 

due to Penn-America's bad faith conduct. Therefore, based upon controlling law, Penn-America 

is equitably estopped from engaging in irrelevant discovery and attempting to assert defenses 

regarding plaintiff's medical condition that were available to it in the underlying tort action. App. 

459 - 473. The tort claims were liquidated per the Consent Judgment and Assignment. 

3. Penn-America's Reliance On Horkulic Is Misguided 

Despite Petitioner's argument throughout its Brief, this Court's decision in Horkulic v. 

Galloway is not applicable and is clearly distinguishable from this case, as the Circuit Court 

properly found. App. 471. 222 W. Va. 450, 665 S.E.2d 284 (2008). In Horkulic, former clients 

brought a legal malpractice action against their attorney, and amended their complaint to assert a 

third party bad faith claim against attorney's legal malpractice insurer. After the bad faith 

claim was stayed and bifurcated, the Circuit Court of Hancock County granted former clients' 

motion to compel enforcement of settlement agreement, and awarded former clients attorney fees 

incurred in connection with the motion. Insurer appealed and petitioned for a writ ofprohibition. 

Defendant Penn-America wants to rely on Horkulic for this Court's holding that the consent 

judgment against the insured party was not binding on that party's insurer in subsequent 

litigation when the insurer was not a party to the proceeding. Penn-America wants to wrongfully 

extend and interpret the holding in Horkulic to mean that an insurer, after refusing to provide 

coverage, defend and indemnify its insured in the underlying action, be permitted to assert 

defenses in the first party bad faith action that were available to its insured in the underlying tort 
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claim regarding plaintiff's medical condition. This is not the Court's holding in Horkulic. 

Horkulic is distinguished from the instant case as follows: 

• 	 First, the consent (confessed) judgment in Horkulic was in excess of the insurance 
policy limits. The amount was more than the insured and insurer had previously 
bargained for as part of the insurance contract. Therefore, this Honorable Court's 
ruling that the consent judgment would not be binding on the insurer in the 
subsequent third party bad faith action against makes perfect sense. The consent 
judgment was a much larger amount than the insurer ever expected to payor 
provide a defense for pursuant to the insurance contract it entered into with its 
insured. However, the consent judgment at issue here is specifically limited to the 
applicable insurance policy limits. The amount is precisely what both insured 
Allegheny and insurer Penn-America bargained for when they entered into the 
insurance contract. 

• 	 Second, the insurer in Horkulic was not permitted to participate at the hearing in 
the underlying action despite the fact that its attorneys had notice of the hearing 
and were present in the room during the hearing. Id. at 291-92. In this case, Penn
America had every opportunity to participate in the underlying action once it 
received proper and effective notice by receipt of the Complaint, just two weeks 
after it was filed. Plaintiff should not be harmed by Penn-America's own bad faith 
conduct and be forced to re-litigate claims that have already been liquidated and 
determined. 

• 	 Third, the insurer in Horkulic, TIG, was not attempting to dismantle the entire 
consent judgment and settlement agreement, like Penn-America is doing here. 
TIG, in Horkulic, agreed to pay the policy limits of the insurance policy 
($500,000.00), and objected to paying the excess, which was an additional 
$1,000,000.00. TIG simply sought protection from the far-reaching effects of the 
underlying order granting a $1.5 million settlement to the extent such findings 
may be deemed to bind TIG in the bad faith action yet to be litigated. As this 
Honorable Court in Horkulic stated, "TIG properly reserved the right to object to 
the consent judgment beyond policy limits . .." Id. at 294. Again the consent 
judgment in the instant case was specifically limited to the insurance policy 
limits. Therefore, there are no such far-reaching effects. Penn-America failed to 
provide Allegheny coverage, a defense and indemnification despite proper and 
effective notice. As a result, Allegheny consented to judgment with the plaintiff 
for the applicable limits of the insurance policy. This is exactly what was 
contracted for by Allegheny and Penn-America, nothing more, nothing less. 

• 	 Fourth, Horkulic specifically dealt with third party bad faith, which was abolished 
several years ago. Therefore, any of the limitations and criterion previously 
applicable in third party bad faith actions, have also been abolished. 
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• 	 Finally, as the Court stated in Horkulic, the bad faith cause of action is a suit 
involving a new party and litigating the existence of a "new liability." ld. at 293. 
Collateral estoppel principles remain in effect, however, application of such 
principles is improper where the party against whom they are asserted did not 
have a "full and fair opportunity" to litigate the issues involved. ld. It's difficult 
for Penn-America to argue with a straight face that it did not have an opportunity 
to litigate the issues regarding plaintiffs medical condition in the underlying 
action when it received a copy of the Complaint naming Allegheny as a defendant 
just two weeks after it was filed. Again, plaintiff should not be prejudiced or 
harmed by Penn-America's bad faith conduct. 

There is much more to the Horkulic decision than the one syllabus point Penn-America 

relies on. The context of the appropriate and relevant facts must be analyzed. The syllabus point 

Penn-America largely relies on was based on the fact that the consent judgment in Horkulic was 

triple the amount of the insurance policy limits. That is wholly contrary to this case, where the 

consent judgment is specifically limited to the applicable policy limits. Penn-America's reliance 

on Horkulic is misguided, as the Circuit Court properly determined. App.471. 

4. 	 Public Policy Confirms That Penn-America Is Not Permitted A Second Bite At 
The Apple. 

Consent judgments are valid and exist under West Virginia law because of insurers like 

Penn-America, who refuse to carry out their end of the bargain on an insurance contract once 

their provided proper notice of an applicable claim. A reasonable and prudent insurer would 

have clearly recognized that insured Allegheny was due coverage, a defense and indemnification 

in the underlying action once the insurer was provided notice through receipt of the Complaint 

with insured Allegheny as a defendant. This is not about trapping the insurer as Penn-America 

argues; it's about protecting the insured who complies with the insurance contract. 

Penn-America gave up its right to assert defenses available to its insured III the 

lmderlying litigation regarding plaintiff's medical condition when it acted in bad faith by 

refusing to provide Allegheny with coverage, a defense and indemnification. Like the Sinni 
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Court held, when the insured (or its assignee) sues for indemnification, the insurer is prohibited 

from raising defenses that might have been available to its insured in the tort case. 

To allow Penn-America to now step in and get a second bite at the apple would unfairly 

prejudice and hann the plaintiff, as the assignee. Pelill-America should not be given a free pass 

when it has failed to perform its mandatory duties, and provide its insured with coverage, a 

defense and indemnification pursuant to the policy and logging contract. Plaintiff never placed 

his medical condition at issue in the bad faith action. Respondent stands in the shoes of 

Allegheny, as the assignee. As the Circuit Court properly held, allowing Penn-America to assert 

these defenses would destroy all necessary bounds of the discovery process as contemplated by 

our Rules of Civil Procedure and provide a free pass for insurers to act recklessly and in bad faith 

knowing they will get a second bite at the apple if it comes around again. 

v. CONCLUSION 

As the Circuit Court properly determined, the facts and law are clear. Notice of a claim 

against an insured is all that is required to trigger an insurer's duty to investigate and provide 

coverage, a defense and/or indemnity under an applicable insurance policy. Despite Penn

America's assertion, there is no provision in the subject policy or controlling law that requires an 

insured to "formally tender" anything. The additional hoops and fomlalities that Petitioner 

requests this Honorable Court adopt regarding formally written tenders, communications, etc., 

are not supported by any law or public policy. Penn-America is trying to overturn years and 

years of fundamental insurance law. 

There is no dispute Penn-America had notice ofthe claims against insured Allegheny just 

two (2) weeks after the Complaint was filed through receipt of the original Complaint, provided 
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by insured H & H, who was also required to indemnify Allegheny under the terms of the 

applicable Logging Contract. There is no dispute that Penn-America failed to perform an 

investigation into the claims against insured Allegheny, which would have clearly revealed that 

Allegheny was entitled to coverage, a defense and indemnification. As the Circuit Court 

properly found, Penn-America's conduct constitutes first party statutory and common law bad 

faith. The policy limits Consent Judgment and Assignment was proper and fully binding on 

Penn-America. Ultimately, the Circuit Court properly determined that Penn-America is required 

to submit payment for the $1,000,000.00 Consent Judgment plus attorney's fees, costs and pre 

and post-judgment interest. 

WHEREFORE, RespondentIPlaintiffBeecher V. Osborne respectfully requests that the 

Wyoming County Circuit Court's order granting summary judgment in favor of the Respondent 

be AFFIRMED, and that Petitioner Penn-America be required to submit the required payment to 

the Respondent and Respondent's undersigned counsel within thirty (30) days of the entry of this 

Honorable Court's decision and opinion. 

BEECHER V. OSBORNE 
By Counsel, 

Timothy C. Bailey (WVSB #5839) 
J. Ryan Stewart (WVSB #10796) 
BAILEY JAVINS & CARTER, LC 
213 Hale Street 
P.O. Box 3712 
Charleston, WV 25337-3712 
Phone: 304-345-0346 
Email: rstewart@bjc4u.com 
Counsel for Respondent 
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