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I. RESPONDENT OSBORNE'S BRIEF CITES NO EVIDENCE OF ANY 

REQUEST BY ALLEGHENY REQUESTING DEFENSE AND 

INDEMNIFICATION FROM PETITIONER PENN-AMERICA 


Penn-America's only action in this case was to field a simple, routine tender by its 

named insured, H&H Logging, and advise H&H it did not have stop gap coverage for the 

Deliberate Intent claim asserted against it. Despite this undisputed fact, as is evident by 

both sides' briefs, Penn-America ended up with a $1,000,000 Consent Judgment against 

it based on the claim it refused Allegheny's request to defend and indemnify it. 

Conspicuously absent from Respondent Osborne's Brief is any reference to any 

document in the record whereby Allegheny requested Penn-America to defend and 

indemnify it in the civil action below. This huge vacuum in Respondent's Brief alone 

shows that the Consent Judgment was based on the false premise that Allegheny had 

requested a defense from Penn-America and Penn-America refused to provide one. 

Despite the rhetoric and argument in Respondent's Brief, the evidence remains as stated 

in Penn-America's Brief: The Consent Judgment was based upon the mistaken belief 

that the two letters from Allegheny's counsel to H&H's counsel requesting 

indemnification had been forwarded to Penn-America when in fact the undisputed 

evidence is they were never sent to Penn-America. The explanation for this mistake is 

also undisputed; each counsel believed the other would forward the letters to Penn-

America. Regardless of the reason, the undisputed fact is neither of the tender letters 

were sent to Penn-America. 

Confronted with this unchallenged evidence eviscerating the very basis of the 

Consent Judgment, Respondent Osborne attempts to salvage the Consent Judgment by 
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claiming the tender sent by H&H to Penn-America was actually, some how, some way, a 

request by Allegheny for Penn-America to defend and indemnify it. As explained in 

Petitioner's opening brief, this tender was made on behalf of H&H as indicated on the 

document itself and included a summons issued to H&H. App 724-725. There was 

nothing in this document to indicate Allegheny was requesting a defense. In fact, 

Allegheny had tendered the suit to its own liability carrier, Liberty Mutual, and was 

defended in the underlying case by counsel provided by Liberty Mutual. App 514. 

Respondent Osborne's attempt to conflate notice of the lawsuit being given to 

PelID-America by H&H with a non-existent request by Allegheny for defense and 

indenmification also falls flat. There is no question Penn-America had notice of the 

lawsuit via the tender made by H&H. The tender by H&H raised a single, simple 

coverage issue as to whether or not the CGL Policy covered the Deliberate Intent claim 

against H&H. Naturally, Penn-America's analysis focused on this straightforward issue 

and Penn-America promptly and correctly in accord with this Court's decision in 

American States Insurance Company v. Surbaugh, 231 W.Va. 288, 745 S.E. 2d 179, 

(2013) determined there was no Deliberate Intent coverage for H&H and so advised 

H&H in writing. The tender by H&H did not call for an investigation of any other issue 

nor was there any request by anyone that would precipitate Penn-America to evaluate any 

claims or coverage for Allegheny. After advising H&H by letter dated January 28,2010 

that the Policy did not provide Deliberate Intent coverage Penn-America was not 

contacted again and certainly was never asked to defend Allegheny. Penn-America had 

no further involvement until two and a half years later, after the Consent Judgment was 
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entered into, when it was named as a defendant in the Second Amended Complaint filed 

on August 27, 2012. App 736. 

Respondent Osborne questions the use of the word "tender" in describing the request 

to an insurance carrier to defend but that is the word chosen by Osborne in drafting the 

Consent Judgment and Assignment of Claims: "WHEREAS, H&H's liability insurance 

carrier, Penn-America, by not responding to Allegheny's tender of defense ... ". App 555. 

It matters not whether the word "tender" is used or some similar word but the important 

point is not the name put on it but the fact that before a party can enter into a Consent 

Judgment and Assignment of Claims on the basis that it has requested an insurer to 

defend it in litigation and the insurer has refused, the party must actually ask the insurer 

to defend it and the insurer must refuse to do so. In this case, neither occurred; 

Allegheny never requested Penn-America to defend it and Penn-America never refused. 

Quite simply, Penn-America was never given notice by Allegheny that Allegheny 

intended Penn-America to defend it. Penn-America is not requesting that a tender be 

served to it "on a silver platter" as suggested by Respondent Osborne, Respondent Brief 

at p.l1, rather it is simply asking for this Court to recognize that it cannot be bound to a 

Consent Judgment on the basis that it failed to provide a defense when the insurer was 

never asked to provide one. 

In his argument Respondent is confuses the concept of an insurance company having 

received "notice" of a lawsuit as to an insured with refusing to defend an insured after a 

tender had been made so as to trigger liability for a consent judgment. This is not a 

situation in which an insurer is attempting to deny coverage based on late notice. This is 
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a case in which Plaintiff is trying to saddle Penn-America with a confessed judgment 

which is not only "suspect" but completely without factual foundation. See Horkulic v. 

Galloway 665 S.E.2d 294-295 quoting Ross v. Old Republican Company 134 Pacific 3d 

505, 511- 512 Colo. App. (2006) 
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II. 	 The Tender By H&H Was Not A Tender On Behalf Of Allegheny 

Once it was proven in discovery that the Tabit-Lapardus letters were never sent to 

Penn-America (a point apparently but not explicitly conceded in Respondent Osborne's 

Brief) thus undermining the claimed grounds for the Consent Judgment, Osborne was 

relegated to arguing the tender made by H&H to Penn-America was also a tender on 

behalf of Allegheny. There is no factual support for this argument. Any fair reading of 

the documents indicates the tender was made on behalf of H&H and was reasonably 

interpreted by Penn-America as such. The fax cover sheet sending the Complaint to 

Penn-America was identified as coming from Penn-America's named insured "Greg 

Hatfield". App at 724. The Summons attached to the facts transmittal letter indicated it 

was issued to "H&H Logging Corp." App 725. In short, the documents reflect a standard 

and routine situation where an insured has been sued and has forwarded the suit papers to 

his insurance company. 

In his after-the-fact effort to convert this tender by H&H as silently and implicitly 

requesting a defense for Allegheny, in his brief at pp. 2-3 Osborne quotes a single answer 

from Penn-America's supervisor, Lauren Bracy, when she was essentially asked to prove 

a negative as to how she knew the tender was not made on behalf of Allegheny. Not 

quoted by Osborne in his brief is the subsequent testimony from Lauren Bracy wherein 

she unequivocally no tender was made to Penn-America by Allegheny: 

Q. 	 Lori, are you - have you seen any tender asking Penn-America to 
defend or indemnity Allegheny Wood Products in this case? 
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A. Not in anything that anybody showed me. 

Q. 	 And in your experience in handling claims for an insurance company 

- if a party, whether or not they are a named insured or an additional 
insured under the policy - if they want a defense indemnity, do they 
typically specifically ask for it by way of a tender? 

A. 	 Yes. 

Q. 	 And in this case, there's been no tender by Allegheny Wood 
Products, correct? 

A. 	 No. 

Q. 	 Is my statement correct? 

A. 	 Correct. 

Q. 	 There has not been any tender by Allegheny Wood Products? 

A. Not that I've seen or anything that's been showed to me. 

App 748. 

Ted Wexler, the Claim Representative who handled the tender on behalf of Penn

America's named insured, Gregory Hatfield d/b/a H&H Logging also testified 

unequivocally the tender was made on behalf of H&H because "there was no mention 

anywhere of Allegheny" and the fax letter said it was "from Greg Hatfield" and 

"everything I have is purely in reference to H&H." App 687-686 [in the Appendix these 

two pages of the deposition transcript are out of sequence so the testimony on 687 

precedes the remainder of the answer on 686]. 

The same holds true for Osborne's argument at p. 3 of his brief that Lauren Bracy 

testified Mr. Wexler should have spoken to Mr. Hatfield per to issuing the Denial of 

Coverage letter. In point of fact Ms. Bracy testified that because the tender by H&H 
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raised the simple question of whether or not a stopgap policy had been issued there was 

no need for Ted Wexler to speak with the insured before issuing the coverage denial 

letter: 

Q. Did you also know that the coverage for a Deliberate Intent case the 
insured would have to have stopgap coverage? 

A. Yes. 

Q. Therefore, was it a simple coverage analysis to look to see if this 
policy had stopgap coverage? 

A. Yes. 

Q. Would you expect that that's what Ted would have looked at in his 
coverage analysis to determine whether or not there was coverage for H&H 

Logging in this case? 

A. Yes. 

Q. Would you agree that -- in that situation-- given that there would 
have to be stopgap coverage for the allegations against H&H Logging to be 
covered that Ted would not have had to have had a direct conversation with 
Mr. Hatfield before he issued the January 28th denial of coverage letter? 

MR. STEWART: Object to form. 

A. That's subjective, it's SUbjective. There's no requirement so I would 

agree that he would not have to. 

Q. But his file note indicates that he called the agent to ask the agent if 
maybe another insurance company had issued stopgap coverage. Would 
that be the kind of information you would expect him to ask? 

A. Yes. 

App 745-746. 
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Although no further proof is necessary to support the tender was made on behalf of 

H&H, it is noteworthy that after the coverage denial letter was sent explaining there was 

no Deliberate Intent Coverage for H&H Logging, there was no response back to Penn-

America saying the tender was also made on behalf ofAllegheny. 

Nor can Osborne make a tender on behalf of Allegheny out of Tim Lupardus's 

vague recollection ("I think I probably" ... "I don't remember what" App 852) of calling 

"somebody at Penn-America" to get a telephone number to pass along to Joanna Tabit 

"for her to call" to make the tender on behalf of Allegheny. App 854. Even according to 

Mr. Lupardus's foggy recollection the purpose of the call was not to make a tender but to 

get a telephone number so Joanna Tabit could contact Penn-America (which never 

happened). The controlling point is Mr. Lupardus explicitly stated in his deposition that 

he did not make a tender to Penn-America on behalf of Allegheny: "I do not think 1 did 

what you-all would consider tendering a defense. I thought Joanna was going to contact 

them directly." App 576. 

III. THE CASES CITED BY RESPONDENT DO NOT SUPPORT 
ENFORCEMENT OF THE CONSENT JUDGMENT AGAINST PENN-AMERICA 

The "notice" cases discussed in Respondent Osborne's brief do not help his case at 

all. Here the issue is not who put the carrier on notice of a tender but whether a tender 

was made at all. This Court's decision in Colonial Insurance Company v. Barrett, 208 

w. Va. 706, 542 S.E.2d 869 (2000) provides no support or authority for Osborne's 

attempt to enforce the Consent Judgment against Penn-America. Penn-America has 
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already discussed at length the Barrett decision in it's opening brief, pp. 31-33, and will 

not repeat that analysis here except to note that Barrett did not involve a Consent 

Judgment and the notice issue was not before the Court because, as this Court said in the 

opinion "unfortunately" the insurer did not raise the lack of notice issue. 542 S.E. 2d 872, 

n.2. 

The other two cases cited by Respondent Osborne in support of his argument of a 

"trend" provide no authority whatsoever to support the enforcement of the Consent 

Judgment in this case. Episcopal Church in South Carolina v. Church Insurance 

Company a/Vermont et al., 53 F.SuppJd 816 (D.S.C. 2014) had nothing at all to do with 

notice, tenders or Consent Judgments. In that case the insurer lost a Declaratory 

Judgment Action brought by its named insured in a case involving a dispute as to the 

ownership of real, personal and intellectual property of the Episcopal Diocese in South 

Carolina. 53 F.SuppJd at 819. The insurer lost the Declaratory Judgment action as to 

coverage and the court addressed the question of whether there was a duty to reimburse 

for pre-tender costs. 53 F.SuppJd at 828-830. The court simply ruled pre-tender costs 

were recoverable. 53 F.SuppJd at 829-830. There was no issue regarding whether or not 

a tender had been made and no Consent Judgment was involved. 

The second case in the two case "trend" discussed in Respondent Osborne's brief, 

Boyle v. Zurich American Insurance Company, 472 Mass. 649, 36 N.EJd 1229 (2015) 

likewise provides no support for Osborne's position in this case. In Boyle, plaintiff Boyle 

was injured when a tire exploded in an automobile repair shop operated by C&N. Pre

suit Boyle's attorney wrote directly to Zurich inquiring of policy limits of the policy 
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issued by Zurich to its named insured C&N. Zurich did not respond to the letter. 472 

Mass. at 652, 36 N.E.3d at 1233. Zurich also ignored a second letter from counsel 

requesting the same information. Id. Zurich conducted an investigation that determined 

its insured C&N would be held liable for Boyle's injuries and also made a determination 

that the injuries were covered by C&N's policy. Zurich however, made no attempt to 

settle the case and closed its claim file. 472 Mass. at 652, 36 N.E.3d at 1233-1234. After 

suit was filed, Plaintiffs counsel sent a letter to Zurich advising of the suit and of a 

hearing to be held on damages as a result of C&N's failure to answer the Complaint. 

Zurich received the letter but did not take any action in response and did not employ 

counsel to attend the hearing or try to resolve the case. Id. These facts distinguish Boyle 

from this matter inasmuch as there was no question concerning receipt by Zurich of 

notice specifically identifying a suit against its named insured, C&N; unlike here where 

Penn-America did not receive the tender letters from counsel requesting indemnification 

of Allegheny. There is nothing in Boyle, because only one insured and one defendant was 

involved, to suggest a tender by a named insured also acts as a tender for an unidentified 

defendant so as to support a contention that defendant can then stick the insurer with a 

consent judgment for refusing to provide a defense. 

While Respondent's two cases are easily distinguishable from the facts here, what is 

applicable is the Court holding in Horkulic v. Galloway, 222 W.Va. 450, 665 S.E. 2d 284 

(2008) despite Respondent's attempt to dismiss the controlling holding in that case that 

consent judgments are subject to challenge and not binding on an insurer in subsequent 

litigation as stated in Syllabus Point 7. Respondent fails to recognize the "unique" role 
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syllabus points serve in West Virginia jurisprudence. "The Constitution also contains a 

unique provision that is applicable to published opinions: 'it shall be the duty of the court 

to prepare a syllabus of the points adjudicated in each case in which an opinion is written 

and in which a majority of the justices thereof concurred, which shall be prefixed to the 

published report of the case.' [W. Va. Const. art. VIII, § 4.]''' State v. McKinley, 234 W. 

Va. 143, 149, 764 S.E.2d 303, 309 CW. Va. 2014). Although Respondent may not like 

the rule of law as announced in Syllabus Point 7 of Horkulic it is the controlling law. 

Respondent's attempt to avoid its impact by arguing it involved a consent judgment 

above the policy limits and was a third-party bad faith action is of no avail. There is 

nothing in the Court's analysis or discussion to suggest either of those points were factors 

in the decision nor is there any reason to believe they should be. This Court's lengthy 

discussion (addressed in petitioner's opening brief at pp. 11-12) of the "suspect" nature of 

consent judgments and the perils posed by them is proven accurate by what happened in 

this case. 
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Conclusion 

There is nothing whatsoever in Respondent Osborne's Brief refuting any of the 

facts as recited and relied upon in Petitioner's Brief. It remains undisputed that the Tabit

Lupardus tender letters were never submitted to Penn-America nor were any other 

tenders made by or on behalf of Allegheny to Penn-America. It necessarily follows then 

that Penn-America did not improperly refuse to provide a defense to Allegheny, there 

was no bad faith conduct by Penn-America nor any foundation for the Consent Judgment 

and Assignment of Claims. 

The Consent Judgment cannot be enforced against Penn-America. The premise of 

the Consent Judgment, that a tender on behalf of Allegheny and Heartwood had been 

made to Penn-America and that Penn-America had ignored or refused the tender, was 

demonstrably false. Penn-America properly responded to the tender made on behalf of 

H&H by advising H&H there was no coverage for the Deliberate Intent cause of action 

because H&H did not have a stop gap policy with Penn-America. Petitioner requests the 

Court reverse the Circuit Court's Order Granting Plaintiffs Motion for Summary 

Judgment and Denying Penn-America's Motion for Summary Judgment and direct entry 

of Summary Judgment for Penn-America. If granted, this relief is entirely dispositive of 

the case. Alternatively, Penn-America requests the Court to reverse the circuit court's 

order preventing Penn-America from engaging in any discovery as to Plaintiff's medical 

records and damage claims as part of its challenge to the Consent Judgment. 

Petitioner also requests the Court adopt as a point of law that, in the context of 

consent judgments, a tender to an insurer must specifically identify in writing the name of 
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the party on whose behalf the tender for a defense and indemnification is being made in 

clear and unambiguous terms and secondly that the insurer be given written notice of a 

party's intent to enter into a consent judgment so as to give the insurer an opportunity to 

cure any perceived problems with the response to the tender. Such a rule would benefit 

everyone involved in the process, avoid confusion and help prevent the proliferation of 

"suspect" consent judgments. 

John drew Smith (WV Bar No. 3470) 
Flaherty Sensabaugh Bonasso PLLC 
200 Capitol Street 
Charleston, WV 25338 
Telephone: 304-345-0200 
E-mail: jsmith@flahertylegal.com 
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