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I. ASSIGNMENTS OF ERROR 


1. 	 THE CIRCUIT COURT RULED IN DIRECT CONTRAVENTION OF THIS 
COURT'S HOLDING IN SYLLABUS POINT, 7 HORKULIC V. GALLOWAY 222 
W.VA. 450, 665 S.E. 2d 284 (2008) IN ITS NOVEMBER 1, 2013 "ORDER 
GRANTING PLAINTIFF'S RENEWED MOTION FOR PROTECTIVE ORDER 
AND TO QUASH SUBPOENAS AS TO DEFENDANT PENN-AMERICA 
INSURANCE COMPANY AND DENYING AS TO DEFENDANT H&H 
LOGGING CORPORATION" PREVENTING PENN-AMERICA DISCOVERY OF 
PLAINTIFF'S MEDICAL RECORDS AND DAMAGES INASMUCH AS 
DEFENDANT PENN-AMERICA WAS ENTITLED TO CHALLENGE THE 
ARBITRARILY SELECTED DAMAGE AMOUNT $1 MILLION IN THE 
CONSENT JUDGMENT. 

2. 	 THE CIRCUIT COURT ERRED IN ITS RULING OF DECEMBER 22, 2014 
"ORDER GRANTING PLAINTIFF'S COUNTER MOTION FOR SUMMARY 
JUDGMENT AND DENYING DEFENDANT PENN-AMERICA INSURANCE 
COMPANY'S MOTION FOR SUMMARY JUDGMENT ON PLAINTIFF'S 
CLAIMS" INASMUCH AS THE PREMISE FOR THE CONSENT JUDGMENT, 
THAT ALLEGHENYIHEARTWOOD HAD TENDERED THEIR DEFENSE TO 
PENN-AMERICA, WAS PROVEN FALSE IN DISCOVERY AND, WITHOUT A 
TENDER TO PENN-AMERICA HAVING BEEN MADE, PENN-AMERICA 
BREACHED NO DUTY OWED TO ALLEGHENY/HEARTWOOD AND THEY 
THEREFORE HAD NO BAD FAITH RIGHTS TO ASSIGN TO PLAINTIFF AS 
PART OF THE CONSENT JUDGMENT. 

3. 	 TP.tE CIRCUIT COURT ERRED IN NOT GRANTING PENN-AMERICA 
INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT ON 
PLAINTIFF'S CLAIMS. PENN-AMERICA WAS ENTITLED TO SUMMARY 
JUDGMENT AS A MATTER OF LAW BASED ON THE FACTS NOT IN 
DISPUTE. THE PREMISE OF THE CONSENT JUDGMENT, THAT 
ALLEGHENY AND HEARTWOOD HAD TENDERED THEIR DEFENSE TO 
PENN-AMERICA AND PENN-AMERICA HAD REFUSED THE TENDER, WAS 
FALSE, BECAUSE NO TENDER WAS MADE ON BEHALF OF ALLEGHENY 
OR HEARTWOOD TO PENN-AMERICA, PENN-AMERICA BREACHED NO 
DUTY OWED TO ALLEGHENY OR HEARTWOOD AND THEREFORE THERE 
WERE NO VALID CLAIMS ALLEGHENY OR HEARTWOOD COULD ASSIGN 
TO PLAINTIFF IN THE CONSENT JUDGMENT. CONTRARY TO THE 
RECITATIONS IN THE CONSENT JUDGMENT THAT ALLEGHENY AND 
HEARTWOOD HAD "BEEN COMPELLED TO EXPEND FUNDS AND OTHER 
RESOURCES IN THE DEFENSE OF TI-US ACTION" ALLEGHENY AND 
HEARTWOOD WERE BEING DEFENDED BY ALLEGHENY'S LIABILITY 
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CARRIER, LIBERTY MUTUAL, AT THE TIME THE CONSENT JUDGMENT 
WAS ENTERED. 

II. STATEMENT OF THE CASE 

This case arises from a timbering accident in which Plaintif£'Respondent Beecher 

V. Osbome sustained a broken leg while cutting a branch from a felled tree. Appendix 9. 

The original Complaint was filed on January 19, 2010. App 1. Osborne brought a 

Deliberate Intent action against his employer H&H Logging Corporation ("H&H") 

pursuant to W.Va. Code 23-4-2 (d)(2)(ii) and negligence and strict liability counts 

against Allegheny Wood Products, Inc. ("Allegheny"). App 7-15. Allegheny owned 

timbering rights to the property and had contracted with H&H to do the actual timbering. 

App 8. The Complaint was amended to include a negligence count against the owner of 

the property Heartwood Forestland Fund IV Limited Partnership ("Heartwood"). App 26

35. Heartwood and Allegheny had a "Timber Supply Agreement to sell certain timber 

from the property and also had in place a "Timber Cutting Agreement" permitting certain 

timber from the property to be cut. App 44. Defendants filed Answers denying liability 

for the accident. App 18-23 and 36-47. 

H&H had a Commercial General Liability policy issued by Penn-America 

Insurance Company ("Penn-America"). App 62-112 The policy was issued to named 

insured "Gregory Hatfield d/b/a H&H. Logging". Allegheny was listed as an additional 

insured on the policy as required by the timbering agreement between Allegheny and 

H&H. 
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Gregory Hatfield, President of H&H, tendered the Complaint to Penn-America on 

behalfofH&H Logging on January 26, 2010. App 724. The fax cover sheet making the 

tender on behalf of H&H identified the fax as coming from "Greg Hatfield". App 724 

Attached to the fax transmittal letter was a copy of the Complaint and a SUlmnons issued 

to "H&H Logging Corp." App 725. Allegheny tendered the Complaint to its own 

insurance carrier, Liberty Mutual, who provided a defense to Allegheny. App 514. 

Liberty Mutual hired Joanna Tabit and the law firm of Steptoe & Johnson to defend 

Allegheny.. App 514. Later, when Heartwood was added to the case Liberty Mutual 

picked up the defense of Heartwood as required by the indemnity language in the 

agreement between Allegheny and Heartwood. Heartwood also had coverage through a 

policy issued by Chubb. App 514. Accordingly, both Allegheny and Heartwood were 

provided a defense and indemnity by Liberty Mutual and were both defended by Tabit. 

App 514. 

The tender of the defense of H&H to Penn-America was assigned to claim 

representative Ted Wexler. From handling previous Deliberate Intent cases in West 

Virginia Wexler knew that a Commercial General Liability policy such as that issued to 

H&H did not provide coverage for a Deliberate Intent cause of action and that stop gap 

coverage was needed. App 674, 678, 684. This point of insurance laws has been well 

settled in West Virginia as recognized by this Court. American States Insurance 

Company v. Surbaugh, 231 W.Va. 288, 296, 745 S.B. 2d 179, 187 (2013). (collecting 

cases enforcing the standard CGL exclusion for employee injuries arising in the course 

and scope of employment in West Virginia cases as well as other courts around the 
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country and concluding: "Consequently, we conclude that the language of the exclusion 

is not ambiguous as a matter of law. Under the policy, an injury to an employee arising 

out of and in the course of employment is excluded from coverage.") 

Wexler's analysis understandably focused on the controlling question as to the 

existence of stop gap coverage and was able to quickly determine Penn-America had not 

issued stop gap coverage to H&H. App 685. He also confirmed this with a call to the 

broker. App 677-678. This evaluation of the tender by H&H is reflected in Wexler's 

file notes. App 736. Having determined Penn-America provided no coverage for the 

Deliberate Intent claim Wexler called Hatfield on January 27, 2010 and left a detailed 

message for him advising there was no coverage. App 686, 736. The next day Wexler 

sent a letter to Hatfield explaining why there was no coverage due to the Workers 

Compensation and Employer's Liability Exclusions and the absence of "Employers 

Liability (Stop Gap)" coverage with Penn-America. App 703-705. At no time did 

Allegheny or Heartwood make a tender to Penn-America requesting a defense and 

indemnity. Penn-America received no communication from either Allegheny or 

Heartwood. App 683, 686. After Wexler sent the denial of coverage letter to Hatfield, 

Penn-America heard nothing further about this case until it was named as a defendant 

when Osborne filed his Second Amended Complaint on August 27,2012. App 736. 

The foregoing facts are not disputed and recount Penn-America's only 

involvement in this matter---responding to a simple, easy-to-answer determination as to 

whether H&H had stop gap coverage for the Deliberate Intent claim---yet this case ended 

with the circuit court enforcing a $1,000,000 Consent Judgment against it. The 
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explanation of how that bizarre result occurred involves a series of mistakes of fact, the 

clever use of the conjunctive/disjunctive fonnat ("and/or") in pleadings to disguise the 

fact no tender was ever made to Penn-America by Allegheny or Heartwood and the 

misapplication, and complete disregard of, recent case authority from this Court. Those 

matters are recounted in the Argument section. The balance of the procedural history of 

the case is as follows. 

After being advised H&H did not have Deliberate Intent coverage, Hatfield hired 

attorney Timothy Lapardus to defend H&H. App 565. As privately retained counsel for 

H&H, Lapardus received two letters, the first on March 19, 2010 and the second on 

January 13, 2011 from Tabit requesting H&H defend Allegheny. App. 568, 571, 663

664, 665. Although neither letter was copied to or ever sent to Penn-America, Tabit 

assumed Lapardus had sent the letters to Penn-America. App 517, 521. Tabit never 

wrote to Penn-America to tender Allegheny's defense. App 517. Nor did she have any 

verbal communications with anyone at Penn-America in relationship to tendering the 

defense of Allegheny. App 518. For his part, Lapardus did not make a tender on behalf 

of Allegheny because he thought Tabit had tendered the defense of Allegheny to Penn

America by contacting them directly. App 576. 

Based on the mistaken belief a tender on behalf of Allegheny had been made and 

that Penn-America refused the tender, Allegheny and Heartwood filed a motion seeking 

of leave of court to file a third-party complaint against Penn-America, App 52-54, with a 

proposed third-party complaint attached to the motion. App 55-61. The proposed third

party complaint alleged Penn-America had refused Allegheny's tender. The motion was 
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never brought on for hearing and so the proposed third-party complaint was never filed. 

App 519. After the motion was filed Tabit was approached by Osborne's counsel about 

a resolution of the case which led to the Consent Judgment and Assignment of Claims. 

App 519, 554-561. The Consent Judgment repeats the incorrect allegation about a tender 

by Allegheny and a refusal by Penn-America to respond to the tender. App 555. The 

Consent Judgment states Allegheny and Heartwood were forced into the Consent 

judgment to protect their assets without mentioning both parties had insurance coverage 

through Liberty Mutual and Chubb. App 556. 

With the Consent Judgment in hand Osborne then filed his Second Amended 

Complaint naming Penn-America as a defendant repeating all the mistaken premises 

upon which the Consent Judgment was based. App 167-185. Penn-America answered 

denying any tenders had been made by Allegheny or Heartwood, affIrmatively 

challenged the Consent Judgment as not being a good faith settlement and was not 

binding on Penn-America. App 324-340. 

Following discovery Penn-America, relying on this Court's line of cases as 

discussed in Surbaugh, filed a motion and supporting memorandum of law for partial 

summary judgment seeking a declaratory judgment that the Penn-America policy did not 

provide Deliberate Intent coverage. App 474-487. This motion was unopposed but never 

ruled upon by the circuit court. 

Penn-America also fIled a motion and supporting memorandum of law seeking 

summary judgment on Osborne's claims on the basis the Consent Judgment was invalid 

as to Penn-America. App 490-756. Osborne fIled a counter motion for summary 
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judgment. At the conclusion of a December 3, 2014 motions hearing the circuit judge 

directed counsel to prepare proposed finding of fact and conclusions of law on the 

pending motions. The circuit court granted Osborne's summary judgment motion and 

denied Penn-America's by signing the proposed fmdings and conclusion submitted by 

Osborne. App 894-909. Penn-America noted its objections and exceptions to the ruling. 

App 910-924. 

Following the circuit court's grant of sUlmnary judgment to Osborne the 

Deliberate Intent claim against H&H remained pending. Penn-America and Osborne 

jointly moved the court to enter its December 22,2014 order granting swnmary judgment 

to Osborne as a final judgment under Rule 54(b). App This motion was granted by 

Order entered September 16, 2015. App 964-965. Penn-America then timely filed its 

Notice of Appeal. 

Penn-America appeals not only the summary judgment order but also an earlier 

order granting Plaintiffs Renewed Motion for a Protective Order. The circuit court 

adopted Osborne's proposed findings of fact and conclusions of law prohibiting Penn

America from engaging in any damages discovery as part of its challenge to the Consent 

Judgment. App 459-473. This ruling is directly contrary to this Court's ruling in 

Horkulic v. Galloway 222 W.Va. 450, 665 S.B. 2d 284 (2008). 

III. SUMMARY OF ARGUMENT 

This Court was prescient in its opinion in Horkulic v. Galloway 222 W.Va. 450, 

665 S.E. 2d 284 (2008) in recognizing the suspect nature and dangerousness of Consent 

Judgments. The facts in this case bear out that the very nature of the Consent Judgments
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-- whereby two parties enter into an agreement favorable to them but to be paid by a 

third-party not involved in the Consent Judgment--- make them subject to scrutiny and 

challenge. In this case the Consent Judgment was based on the mutual mistake of two 

attorneys who both believed the other had made a tender to Penn-America requesting a 

defense be provided to Allegheny as an additional insured on the Penn-America policy 

issued to H&H. The Consent Judgment had other erroneous factual predicates including 

a recitation that Allegheny was without insurance coverage when in fact it was being 

defended by its own liability carrier, Liberty Mutual. When the undisputed facts, as per 

the testimony of the attorneys involved, proved there was no actual notice to Penn

America of any tender by Allegheny, PlaintifflRespondent Osborne changed his tune and 

then argued before the circuit court that the original tender on behalf of H&H was 

actually somehow a tender on behalf of Allegheny. 

The undisputed facts remain that Penn-America was given no notice that Allegheny 

expected Penn-America to provide it with a defense and therefore never ignored or 

refused a tender that was never made. The Consent Judgment is unenforceable against 

Penn-America because neither Allegheny nor Heartwood had any bad faith claims to 

assign to Osborne. The circuit Court committed reversible error when it adopted word

for-word the proposed findings of fact and conclusions of law submitted by 

PlaintifflRespondent Osborne granting his counter motion for summary judgment 

saddling Penn-America with the obligation to pay the consent judgment of $1 Million 

even thought it was not a signatory to the agreement. 
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This case presents the Court with the opportunity to not only correct the Circuit 

Court's error but to also establish a bright line rules for the benefit of insureds and 

insurers alike requiring a clear, unambiguous written tender be made to the insurer by the 

insured before the insurer can be held liable for any alleged refusal to provide a defense 

or indemnity to that insured. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary pursuant to the criteria in W.Va. Rule of Appellate 

Procedure 18(a). Penn·America respectfully requests that the case be set for Rule 20 oral 

argument because this appeal involves a matter of first impression before the Supreme 

Court of Appeals and indeed raises issues concerning Consent Judgments not yet 

addressed by any court in the country. A full discussion of the legal maneuverings, 

mistakes of fact and faulty legal analysis which ultimately resulted in the circuit court's 

enforcing the Consent Judgment against Penn-America is warranted. 

V. ARGUMENT 

A. STANDARD OF REVIEW 

This Court reviews the granting of summary judgment de novo. Syi. Pt. 1, Painter 

v. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). Pursuant to Rule 56(c) of the West 

Virginia Rules of Civil Procedure, summary judgment is appropriate when the record 

shows that there is "no genuine issue as to any material fact and that the moving party is 

entitled to a judgment as a matter oflaw." W. Va. R. Civ. Proc. 56(c). 
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B. THE FACTUAL PREMISE FOR THE CONSENT JUDGMENT AND SECOND 


AMENDED COMPLAINT IS FALSE 


The fact that no tender on behalf of Allegheny was ever made to Penn-America is 

easy to prove. Joanna Tabit was counsel for Allegheny at the time the Consent Judgment 

was entered into. She testified that she wrote two letters dated March 19, 2010 and 

January 13, 2011, attached as exhibits 2 and 3 to her deposition, to Tim Lupardus who 

was counsel for H&H Logging at the time. These letters requested H & H Logging and 

its insurer to defend and indemnify Allegheny in the case. App. 663-664,665. Ms. Tabit 

testified she never sent these letters to Penn-America. App 517. Tabit's explanation of 

why she did 110t make a tender to Penn-America is she believed Tim Lupardus would do 

so. App For his part, Mr. Lupardus testified he did not make a tender on behalf of 

Allegheny to Penn-America because he thought Ms. Tabit was going to do so. Further, 

he did not forward either of Ms. Tabit's letters to Penn-America. 

There is no document produced in discovery reflecting Allegheny ever requested 

Penn-America to defend it in this action or otherwise tendered the case to it for a defense. 

Ted Wexler, the claim representative at Penn America who handled the initial Complaint 

on behalf of H & H testified no such tender was made as did his supervisor Laura Bracy. 

The only tender that was made was on behalf of H & H when the original Complaint was 

filed. Because the Complaint against H & H was a Deliberate Intent action and because 

H & H did not have Stop Gap Coverage, Penn-America timely and properly advised H & 

H the claims against it were not covered by the Commercial General Liability Policy. 

This was a correct coverage determination and in compliance with West Virginia 
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Supreme Court decisions holding that a Commercial 

General Liability Policy does not provide deliberate intent or Stop Gap Coverage. See, 

e.g. American States Insurance Company v. Surbaugh, 231 W.Va. 288,745 S.E.2d 179 

(2013). (collecting cases holding that the employer's liability exclusion in a Commercial 

Liability Policy was unambiguous, conspicuous and enforceable). Penn-America was not 

further contacted regarding this matter until it was named as a Defendant in the Second 

Amended Complaint. 

This case shows the wisdom of this Court's opinion in Horkulic v. Galloway 222 

W.Va. 450, 665 S.E. 2d 284 (2008) in which the Court held consent judgments such as 

the one before this Court are not binding on an insurer which did not participate in the 

Consent Judgment: 

Based on the foregoing, a consent or confessed judgment 
against an insured party is not binding on that party's insurer 
in subsequent litigation against the insurer where the insurer 
was not a party to the proceeding in which the consent or 
confessed judgment was entered, unless the insurer expressly 
agreed to be bound by the judgment. Therefore, an attack on 
the consent or confessed judgment in the subsequent litigation 
by an insurer who did not expressly agree to such judgment is 
a permissible direct, not collateral, attack on the consent or 
confessed jUdgment. 

Syl. Pt. 7, Horkulic v. Galloway, 222 W. Va. 450, 461, 665 S.E.2d 284, 295 (2008). In 

leading up to this conclusion this Court quoted with approval language from Ross v Old 

Republic Insurance Co., 134 P.3d 505 (Colo. App. 2006) observing that: 

When dealing with consent judgments, courts must ensure 
that circumstantial guarantees of trustworthiness exist 
concerning the genuineness of the underlying judgment. The 
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real concern is that the settlement may not actually represent 
an ann's length determination of the worth of the plaintiffs 
claim. When the insured actually pays for the settlement of 
the claim or when the case is fully litigated, the amount of the 
settlement or judgment can be assumed to be realistic. 
However, the settlement amount in a consent judgment with a 
covenant not to execute is more suspect. 

Horkulic, 222 W.Va. at 460-61, 665 S.E.2d at 294-95 quoting Ross, 134 P.3d at 511-12. 

Continuing to cast a skeptical eye on consent judgments, this Court borrowed the Ross 

court's examination of the conflict of interest inherent in a consent judgment: 

[T]he parties, none of whom had an incentive to represent or 
protect Old Republic's interests, determined the amount of the 
judgment to be collected against Old Republic. Unlike a 
judgment entered by a neutral fact finder, the consent 
judgment here was entered by parties whose incentive was to 
pursue an action against Old Republic, which was not a party 
to the judgment. 

Horkulic 222 W. Va. At 461. 665 S.E.2d at 295 quoting Ross, 134 P.3d at 
512. 

In this situation, Penn-America's "attack on the consent or confessed judgment" is 

well-founded. The very basis of the Consent Judgment - the assertion that a tender had 

been made and rejected by Penn-America -- has been proven wrong. Penn-America will 

now direct the Court to the specific testimony proving the premise of Osborne's assigned 

bad faith claim is false. 

Joanna Tabit's testimony is very telling. Despite the allegation in the Second 

Amended Complaint that Allegheny had "no defense from an insurer", Allegheny had a 

policy of insurance with Liberty Mutual Insurance Company covering the claims asserted 

by Plaintiff in this action. App 514. Liberty Mutual retained Tabit to defend Allegheny 
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in the law suit. Heartwood had insurance through Chubb. App 514. The Liberty Mutual 

Policy provided coverage in the amount of$1 Million. App 514. 

Tabit never wrote to Penn-America to tender the defense of Allegheny and/or 

Heartwood: 

Q. 	 After you learned who the carrier was, at any time did you write to Penn-

America to tender the defense of Allegheny and/or Heartland? 

A. No. 

Tabit Tr. 20 

She wrote a letter dated March 19, 2010 to Tim Lapardus, exhibit 1 to her 

deposition, but she did not send it to Penn-America: 

Q. 	 This -- this letter does not indicate that it was sent to Penn-America. Do you 

have any recollection of ever sending this to Penn-America? 

A. 	 I do not. In fact, I didn't know who was Allegheny's -- I'm sorry, who H&H's 

insurer was at the time I sent this. By virtue of the fact that Mr. Lapardus 

was counsel for H&H, I tendered directly to him understanding that he would 

be forwarding that infonnation along to the appropriate carrier. 

Q. 	 You expected Mr. Lapardus to send this on to whoever the carrier was for 

H&H Logging? 

A. That'd be correct. Just like in our Cozart case, when you would send me letters 

and you would that I would send them to him. 

App 517. 

The second letter Tabit wrote to Lupardus, dated January 13,2011, exhibit 2 to her 

deposition, just like the first letter dated March 19,2010, was not sent to Penn-America. 

Tabit's testimony on this point was unequivocal: 

Q. 	 This letter -- you never sent this letter to Penn-America, correct? 
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A. 	 No. Again, I'm working through Mr. Lapardus as counsel for H&H. 

Q. 	 I think we may have a double negative. I said you didn't send it and you said 

no. Am I correct that you did not send it to Penn-America? 

A. I did not. 

App 518. 

Tabit confirmed she also did not have any verbal communications with anyone at 

Penn-America: 

Q. 	 At any time did you have any verbal communications with anyone at Penn-

America in relationship to tendering the defense ofAllegheny or Heartland? 

A. 	 No. 

Q. 	 And I think we've covered this but just to make sure, you never wrote any 

letters to Penn-America tendering the defense of Allegheny or Heartland? 

A. No, I did not. I was working through H&Hts counsel. 

App 518. 

Tabit testifi.ed there was no denial letter sent from Penn-America as to Allegheny 

or Heartwood and she had no information as to whether or not Penn-America was 

provided copies of either of her two letters to Lupardus: 

Q. 	 Is it your understanding that -- strike that. Have you ever seen any type of 

denial letter from Penn-America advising anybody that there was no 

coverage for Allegheny Wood Products or Heartland for any of the 

allegations in the complaint? 

A. 	 No. 

Q. 	 Do you know if Penn-America ever received a copy of either your letter of 

May 19,20--

A. March 19? 


Q.. -- March 19-
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A. 2010. 


Q. 	 -- 2010 or your January 13,2011, letter? 

A. No. And I don't know if they received a copy of the cross claim either. 

App 518. 

Tabit did not forward the letter to Penn-America because she was relying on H&H's 

counsel to do so: 

Q. 	 Okay. So those letters were sent to Tim Lapardus but not to Penn-America, 

correct? 

A. 	 I -- I did not send them to Penn-America. You'll see the way that's drafted, it 

says, "And/or," and I was relying on Mr. Lapardus, counsel for H&H, 

because it was in his client's best interest, obviously, to forward that 

infonnation along to Penn-America. So I assume that that had been done, 

that's why I couched it in the terms I had. 

App 521. 

At the time the Consent Judgment was entered into Tabit was operating on the 

incorrect assumption that Lupardus had forwarded the tender letters to Penn-America: 

Q. 	 Understood. And at the time you assumed that Tim Lapardus had forwarded 

your tender letters on to Penn-America and that Penn-America had made a 

decision that it had no coverage for Allegheny or Heartland? 

A. That was my assumption. 

App 520. 

Joanna Tabit's testimony establishes without question that the Consent Judgment 

was 	entered into based upon the mistaken belief that the defense of Allegheny and 

Heartwood had been tendered to Penn-America and Penn-America had refused to accept 

the tender. Plaintiff cannot enforce the Consent Judgment against Penn-America given 
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the facts as we now know them. Additionally, the Consent Judgment is invalid inasmuch 

as the amount of the judgment, $1 Million, was selected simply because that was the 

amount of the insurance coverage limit; it was not an "arm's length transaction" or a 

negotiated settlement. Tabit had never evaluated the case as being worth $1 Million, had 

no prior negotiations as to the value of the case and had never offered $1 Million to 

settle: 

Q. 	 And the amount of the judgment to which Allegheny and Heartwood was 

consenting was selected to be a million dollars because that was the amount 

of the Penn-America policy? 

A. 	 I think that's right. 

Q. 	 You never offered to settle the case for a million dollars at any time on behalf 

ofHeartland or Allegheny Wood Products? 

A. 	 No. 

Q. 	 Did you have any intention of ever offering to pay a million dollars to settle 

the case on behalf ofAllegheny or Heartwood? 

A. 	 I mean, that -- I wouldn't really be in a position to answer that, given the 

involvement in the status of the case at the time I got out of it. But I was not 

at that point in time. 

Q. 	 You were not at that point in time what? 

A. 	 When we had entered into the consent judgment, I had not -- had not made 

any recommendation to Liberty Mutual and/or Wausau that the case was a 

million dollars. I don't recall -- I think I'd indicated earlier in my deposition 

that I had not made a monetary value of the case. 

Q. 	 You had never asked for authority to settle it up until that point, correct? 

A. 	 No. Because we were pursuing the indemnification through H&H's insurer 

and believed that they owed us defense and indemnification pursuant to the 

contracts. 
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Q. 	 At any time during the course of the case did Allegheny or Heartwood have 

to take steps to protect any assets because ofthe pendency of the case? 

A. Not that I'm aware of. 

App 522. 

In order to get a complete "release for her clients it wouldn't have mattered whether 

the amount of the Consent Judgment was $1,000, $100,000 or $1 Million: 

Q. 	 If you had put $100 in there and got a complete release for your client, would 

that have made any difference ifit was $1,000 or $100,000 or a million if you 

got a complete release for your client? 

A. I donlt know that it would. 

App527. 

Tim Lupardus' deposition reads very similarly. The important testimony from Mr. 

Lupardus was that he thought Joanna Tabit was going to tender the defense of Allegheny 

and Heartwood to Penn-America and so he did not make that tender to Penn-America. 

There is no writing or document of any kind indicating Mr. Lupardus forwarded to Penn-

America either of Joanna Tab it' s tender letters. Tim Lupardus' testimony was consistent 

with Joanna Tabit's in that he confirmed he did not make a tender to Penn America or 

forward the March 19,2010 or January 13, 2011 letters to Penn-America. App 574. Mr. 

Lupardus' deposition can be summarized in the following question and answer: 

Q. 	 At no time did you tender the defense of Allegheny Wood Products to Penn

America? 

A. 	 I do not think I did what you-all would consider tendering a defense. 

thought Joanna was going to contact them directly. 

Q. 	 Because she was representing Allegheny? 
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A. 	 She was representing Allegheny. Through our conversations, I was very 

happy to have her contact them. I don't know why -she couldn't. 

App 576. 

Penn-America has provided verified answers to discovery confirming it did not 

receive the tender letters or any correspondence, notes, emails, letters, pamphlets, or 

other documents from Allegheny. The following were Responses of Penn-America to 


Plaintiff's Request for Production ofDocuments 5,6 and 7: 


5. PRODUCE copies of all correspondence, notes, emaiIs, letters, pamphlets, 


documents and tangible things between you and Allegheny Wood Products, Inc. related 


in any manner to policy number PAC6714652 and/or the subject incident and/or the 


allegations set for the in the Complaint, Amended Complaint and Second Amended 


Complaint. 


ANSWER: Penn-America has no documents responsive to this request inasmuch 


as neither Allegheny Wood Products Inc. nor its counsel tendered the underlying 


lawsuit to Penn-America for defense or indemnity. 


6. PRODUCE copies of all correspondence, notes, emails, letters, pamphlets, 


documents and tangible things between you and attorney Joanna Tabit and/or the law 


fIrm of Steptoe & Johnson, PLLC related in any manner to policy number PAC6714652 


and/or the subject incident and/or the allegations set forth in the Complaint, Amended 


Complaint and Second Amended Complaint. 


ANSWER: Penn-America has no documents responsive to this request. 
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7. PRODUCE copies of all correspondence, notes, emails, letters, pamphlets, 


documents and tangible things between you and attorney Timothy Lupardus and/or Mr. 


Lupardus's Law firm related in any manner to policy number PAC 6714652 and/or the 


.subject incident and/or the allegations set forth in the Complaint, Amended Complaint 


and Second Amended Complaint. 


ANSWER: Penn-America has no documents responsive to this request. 


Penn-America's involvement was limited to the tender made by H & H when the 

original Complaint was filed. The tender by H & H presented a very easy and straight 

forward coverage issue: did H&H have a stop gap policy which would provide coverage 

for the Deliberate Intent claim asserted by Plaintiff against H&H? Tex Wexler, the Penn

America claim representative handling the claim saw that the Complaint asserted a 

Deliberate Intent claim against H & H, looked to determine whether there was stop gap 

coverage, determined there was no stop gap policy issued to H & H and therefore, 

correctly and timely, issued a letter to H & H advising that the Penn-America Policy did 

not provide coverage for the deliberate intent claim. App 684. This was a correct and 

timely claim handling decision well supported by West Virginia law holding that a 

commercial general liability policy does not provide stop gap or deliberate intent 

coverage. American States Insurance Company v. Surbaugh, 231 W. Va. 288, 745 S.E.2d 

179 (2013). The denial of coverage letter, App 703-705, was sent on January 28, 2010, 

within 2 days of receipt of the tender on behalf of H & H. The claim file reflects that was 

the last involvement Penn-America had in this matter until after the Consent Judgment 
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was entered into and it was named as a defendant in the Second Amended Complaint. 

App 703. 

Ted Wexler's supervisor, Lauren Bracy, also testified that she had never seen any 

tender to Penn-America from Allegheny. App 748. We can add of course she saw no 

such tender because we know from counsels' testimony no such tender was made. 

In summary, the witness testimony is unanimous that no tender by Allegheny or 

Heartwood was ever made to Peml-America and therefore the very premise of the 

Consent Judgment is false making it unenforceable as to Penn-America. 

C. ALLEGHENY AND HEARTWOOD DID NOT COMPLY WITH THE POLICY 

PROVISIONS REQUIRING NOTICE OF A SUIT AND AGREED TO A 


VOLUNTARY PAYMENT BY ENTERING INTO THE CONSENT JUDGMENT 


The Penn-America policy requires any insured to provide ''written notice" of any 

claim of suit: 

b. If claim is made or "suit" is brought against any 
insured, you must: 

(1) Immediately record the specifics of the claim or "suit" 
and the date received; and 

(2) Notify us as soon as practicable. 

You must see to it that we receive written notice of the claim 
or "suit" as soon as practicable. 
c. You and any other involved insured must: 

(1) Immediately send us copies of any demands, notices, 
summonses or legal papers received in connections with the 
claim or "suit'" , 
(2) Authorize us to obtain records and other information; 
(3) Cooperate with us in the investigation or settlement of the 
claim or defense against the "suit"; and 

(4) Assist us, upon our request, in the enforcement of any 
right against any person or organization which may be liable 
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to the insured because of injury or damage to which this 
insurance may also apply. 
d. No insured will, except at the insured's own cost, 
voluntarily make a payment, assume any obligation, or incur 
any expenses, other than for first aid, without our consent. 

App 

As the deposition testimony of Tabit, Lapardus, Wexler and Bracy proves beyond 

doubt, Aliegheny and Heartwood did not send a request to Penn-America to defend them. 

Nor did they advise Penn-America of their intent to enter into the Consent Judgment for 

$1 Million. It was their decision to communicate with H&H's counsel rather than Penn-

America. The policy language requires an insured wanting a defense to ask for it. 

Allegheny and Heartwood never did contact Penn-America and request a defense. Courts 

have recognized in this situation there is no duty to defend. "[A]n insurer's duty to defend 

is triggered by the insured's demand that the insurer provide a defense to a claim of 

alleged liability .... Here, there was no request for a defense, so there was no duty to act. 

Castronovo v. Nat" Union Fire Ins. Co. ofPittsburgh, PA, 571 F.3d 667, 674 (7th Cir. 

2009) (applying Ohio law); See also Jenkins v. State and County Mut. Fire Ins. Co., 287 

S.W.3d 891 (Tex. 2009);Nat'l Union Fire Ins. Co. v. Crocker, 246 S.W.3d 603, 609 

(Tex. 2008) ("Insurers owe no duty to provide an unsought, uninvited, unrequested, 

unsolicited defense."); Mut. Of Enumclaw Ins. Co. v. USF Ins. Co.. 164 Wash.2d 411, 

191 P.3d 866 (2008)]. 

Osborne's attempt here to bind Pelill-America to the Consent Judgment it was not 

a party to and had no notice of not only violates the notice provisions and voluntary 

payments provisions of the policy it also violates basic notions of fair play and due 
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process. Neither Plaintiff, nor Allegheny nor Heartwood gave Penn-America notice of 

their intentions to enter into the agreement or give Penn-America an opportunity to object 

or step in and defend Allegheny or Heartwood. Notice is the key to complying with the 

requirements of due process. "A thread running through all the United States Supreme 

Court notice cases, beginning with Mullane, supra, is the mandate that under the due 

process clause a reasonable effort must be made to provide actual notice of an event that 

may significantly affect a legally protected property interest. Citizens Nat '/ Bank v. 

Dunnaway, 184 W. Va. 453, 456, 400 S.E.2d 888 (l990)(citing Mullane v. Central 

Hannover Bank & Trust Co., 339 U.S. 306, 70 S. Ct. 652,94 L. Ed. 865 (1950)). 

The undisputed evidence demonstrates no tender to Penn-America was ever made 

on behalf of Allegheny or Heartwood. The recitations in the Consent Judgment and 

Second Amended Complaint claiming that such a tender was made are wrong. With this 

premise of the Consent Judgment and Second Amended Complaint removed, neither 

Allegheny nor Heartwood had any basis for any claim against Penn-America and 

therefore had no valid claim to assign to Plaintiff. Penn-America is entitled to Summary 

Judgment as a matter of law on all claims purported to be assigned in the Consent 

Judgment and requests the Court so rule. 

D. THE CIRCUIT COURT'S ORDER GRANTING PLAINTIFF'S COUNTER 

MOTION FOR SUMMARY JUDGMENT IS REPLETE WITH FACTUAL AND 


LEGAL ERRORS. 


There are many errors of fact and law in the circuit court's Order Granting 

Summary Judgment To Plaintiff. To begin with, the circuit court never acknowleged this 
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Court's decision in Horkulic v. Galloway 222 W.Va. 450, 665 S.E.2d 284 (2008) 

recognizing the suspect nature of Consent Judgments making them subject to challenge 

by the insurer being handed the bill for the judgment although having had no opportunity 

to participate in the formation or negotiation of the tenns of the Consent Judgment. 

The Consent Judgment in this case is particularly subject to challenge inasmuch as 

the premise of the Consent Judgment, that Allegheny and Heartwood had tendered their 

defense to Penn-America and Penn-America refused the tender, has been proven through 

discovery to be absolutely false. The undisputed facts, as specifically recited in detail 

above, demonstrate that no tender was made by Allegheny to Penn-America due to a 

misunderstanding or miscommunication between counsel for Allegheny, Joanna Tabit, 

and counsel for H&H Logging, Tim Lupardus. It is undisputed the tender letter from 

Tabit to Lapardus requesting defense and indemnification for Allegheny were never 

forwarded to Penn-America. This fact alone is dispositive and factually and legally 

entitles Penn-America to a reversal of the circuit court's summary judgment order and, 

concomitantly, entitles Penn-America to summary judgment instead. 

Confronted with the undisputed testimony that no tender by Allegheny to Penn

America had been made, Plaintiffs attempt to convert the original tender by H&H 

Logging to Penn-America into a tender on behalf of Allegheny also fails. That tender 

was made in writing on behalf ofH&H Logging by the named insured Greg Hatfield and 

there was no evidence whatsoever that that tender was made on behalf ofAllegheny. 

The finding of fact in paragraph six of the circuit court's order is incon-ect 

inasmuch as the tender made on January 26, 2010 by Greg Hatfield of H&H Logging, 
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was made on behalf of defendant H&H Logging and there is no indication it was also 

made on behalf of Allegheny. The fax cover sheet clearly indicates the fax was sent from 

Greg Hatfield, President of H&H Logging and the attached Summons reflected service 

upon H&H Logging. There is no mention whatsoever in the fax or summons to indicate 

a tender is being made on behalf of Allegheny. This paragraph also fails to mention 

Allegheny did tender the summons and complaint to its own insurer, Liberty Mutual, and 

Liberty Mutual provided Allegheny with counsel to defend it in the case. 

Paragraph seven of the order fails to note that the coverage determination made 

by Penn-America that the policy issued to H&H did not provide Deliberate Intent 

coverage was correct under West Virginia law. This paragraph also fails to mention the 

denial of coverage letter to H&H was prompt, sent within two days after receiving the 

summons and complaint issued to H&H Logging, and again, consistent with well

established West Virginia Law that a commercial general liability policy does not provide 

deliberate intent coverage. See, e.g. American States Insurance Company v. Surbaugh, 

231 W.Va. 288, 745 S.E.2d 179 (2013). This fmding of fact should also have included a 

recognition Penn-America received no response to the denial of coverage letter sent to 

H&H. Most notably, there was no response indicating the tender was also sent on behalf 

of Allegheny and inquiring if Penn-America would provide a defense to Allegheny. 

Finding of Fact number 8 is incorrect inasmuch as the January 26, 2010 tender 

was made on behalf of H&H as discussed above and no tender was made on behalf of 

Allegheny. It is also incorrect to say "absolutely no investigation was undertook by 

Penn-America" inasmuch as the investigation was perfectly appropriate to the single 
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issue presented - whether or not a stop gap policy had been issued to cover the deliberate 

intent claim against H&H Logging. Penn-America quickly and correctly determined that 

no stop gap policy had been issued and promptly notified Greg Hatfield that H&H 

Logging did not have coverage for the deliberate intent claim. Because no tender had 

been made on behalf ofAllegheny there was no issue to be investigated as to Allegheny. 

Finding of Fact number 9 suggesting Lauren Bracy didn't know if the tender 

made on January 26, 2010 by Greg Hatfield 011 behalf of H&H Logging was also on 

behalf of Allegheny does not accurately state her testimony. As previously noted the fax 

and attachments indicate the tender was made on behalf of Greg Hatfield and H&H 

Logging. This finding of fact also ignores the testimony of Laura Bracy in which she 

specifically testified that no tender had been made on behalf of Allegheny in this case: 

Q. 	 Lori, are you -- have you seen any tender asking Penn-America to defend or 
indemnity Allegheny Wood Products in this case? 

A. 	 Not in anything that anybody showed me. 
Q. 	 And in your experience in handling claims for an insurance company -- if a 

party, whether or not they are a named insured or an additional insured under 
the policy -- if they want a defense indemnity, do they typically specifically 
ask for it by way ofa tender? 

A. 	 Yes. 
Q. 	 And in this case, there's been no tender by Allegheny Wood Products, 


correct? 

A. 	 No. 
Q. 	 Is my statement correct? 
A. 	 Correct. 
Q. 	 There has not been any tender by Allegheny Wood Products? 
A. Not that I've seen or anything thatts been showed to me. 

App 748. 

25 



Ted Wexler, the claim representative who actually handled the tender on behalf of 

Penn-America's named insured, Gregory Hatfield d/b/a H&H Logging testified the 

tender was made on behalf of H&H: 

Q. 	 You were asked by Mr. Smith -- he had phrased and you agreed with him -
that this was tendered on behalfof H&H Logging to you? 

A. 	 Yes. 
Q. 	 How did you determine that it was just tendered by H&H versus and 

Allegheny? 
A. 	 Because there was no mention anywhere of Allegheny and it said from Greg 

Hatfield and, again, I don't know if this is the entire file. You would know 
there more than me because there's too much time elapsed but everything I 
have is purely in reference to H&H. 

App 687-686 [in the Appendix these two pages of the deposition transcript are out of 
sequence so the testimony on 687 precedes the remainder of the answer on 686]. 

Paragraph number 10 ignores the fact that Penn-America did make an adequate 

investigation as to the claims against H&B presented to it and determined there was no 

stop gap coverage issued to H&H Logging. This investigation was appropriate for the 

singie issue presented to Penn-America. 

Paragraphs eleven and twelve of the order incorrectly state that it would be 

"expected" for the claim representative to speak with the insured after a claim had been 

submitted under the circumstances of the claim in this matter. Given the simple coverage 

issue presented by the H&H tender there was no reason for claim handler Ted Wexler to 

speak with the insured. Lauren Bracy, also testified that under the facts of this case

controlled by the simple question of whether or not a stop gap policy had been issued--

there was no need for Wexler to speak with the insured before issuing the denial of 

coverage letter: 
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Q. 	 Did you also know that the coverage for a Deliberate Intent case the insured 

would have to have stopgap coverage? 

A. 	 Yes. 

Q. 	 Therefore, was it a simple coverage analysis to look to see if this policy had 

stopgap coverage? 

A. 	 Yes. 

Q. 	 Would you expect that that's what Ted would have looked at in his coverage 

analysis to determine whether or not there was coverage for H&H Logging in 

this case? 

A. 	 Yes. 

Q. 	 Would you agree that -- in that situation-- given that there would have to be 

stopgap coverage for the allegations against H&H Logging to be covered that 

Ted would not have had to have had a direct conversation with Mr. Hatfield 

before he issued the January 28th denial of coverage letter? 

MR. STEWART: Object to form. 

A. 	 That's subjective, it's subjective. There's no requirement so I would agree 


that he would not have to. 


Q. 	 But his file note indicates that he called the agent to ask the agent if maybe 

another insurance company had issued stopgap coverage. Would that be the 

kind of information you would expect him to ask? 

A. Yes. 

App 745-746. 

The testimony of Mr. Hatfield and Mr. Lupardus referenced in paragraph 14 as to 

what coverage Mr. Hatfield "thought" he had is irrelevant to the coverage issue and to the 

issue of whether or not the Consent Judgment is binding on Penn-America. The policy 

issued to Mr. Hatfield and H&H Logging did not provide Deliberate Intent (Stop Gap) 

coverage, there is no ambiguity in the policy about this and this Court has applied the 
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same language as found in the Penn-America policy and detennined it conspicuously and 

unambiguously excludes coverage for Deliberate Intent claims. Just like the insured's 

alleged "reasonable expectation" of Deliberate Intent coverage in American States 

Insurance Company v. Surbaugh was trumped by the actual language of the policy, the 

policy here contained the identical exclusion for employer liability. The policy language 

controls, not what coverage Hatfield may have thought he had. 

In short, this Court in Surbaugh has already considered and rejected any claim of 

"reasonable expectations" by an insured such as Mr. Hatfield as to whether a commercial 

general liability policy can be expected to provide coverage for a Deliberate Intent claim 

Paragraph 15 omits a critical fact relevant to the March 19, 2010 and January 13, 

2011 letters sent by Joana Tabit, counsel for Allegheny to Tim Lupardus, counsel for 

H&H Logging: both Tabit and Lupardus admitted neither letter was sent to Penn

America. 

Paragraph 16 of the circuit court summary judgment order fails to note that the 

fact that Mr. Lupardus called PetID-America to get a phone number to give to Joana Tabit 

so she could contact Penn-America does not constitute making a tender on behalf of 

Allegheny. If Lapardus was going to make a tender on the call he would not have been 

calling to get a number to give to Tabit to use for that purpose. This paragraph also omits 

the critically important testimony of Mr. Lupardus wherein he admitted he did not make 

tender to Penn-America on behalf of Allegheny. 

Paragraphs 17 and 18 omit the fact that the premise of the Consent Judgment and 

the basis for the motion for leave to file a third-party complaint against Penn-America, 
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that Penn-America had refused tenders on behalf of Allegheny, was factually inaccurate. 

This paragraph also omits the fact that at the time the Consent Judgment was entered into 

Allegheny was being defended by its own insurer and neither Allegheny nor its counsel 

nor counsel for H&H had ever tendered the defense of Allegheny to Penn-America. 

Allegheny had no bad faith claim against Penn-America to assign to Plaintiff because 

Penn-America had not received a tender from Allegheny or refused a tender that was 

never made. 

Paragraph 20 repeats incorrect finding of fact already addressed--- in fact, the 

January 26, 2010 tender was made on behalf of H&H Logging, the claim against H&H 

was properly investigated, it was correctly determined there was no coverage for the 

deliberate intent claim and H&H was promptly advised of same by letter dated January 

28,2010. As a matter of fact there was no tender by Allegheny for a defense. 

Paragraph 21 is not a fmding of fact but a summary of an inadmissible opinion by an 

expert on an issue of law. "As a general rule, an expert witness may not give his or her 

opinion on the interpretation of the law as set forth in W. Va. Code, 33-11-4(9)(a)-(0) (2002), 

which defines unfair claim settlement practices; the legal meaning of terms within that code 

section; or whether a party committed an unfair claim settlement practice as defined in that 

code section. Rather, it is the role of the trial judge to instruct the jury on the law." Syllabus 

Point 5 Jackson v. State Farm Mutual Auto Insurance Company 215 W. Va. 634; 600 

S.E.2d 346 (2004) 

Paragraph 22 fails to note that although Allegheny may have "attempted to tender 

the defense of this matter to Penn-America and H&H through tvvo separate letters" and 
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H&H's personal counsel called Penn-America, in fact no tender on behalf of Allegheny 

was ever made to Penn America. Both Tim Lupardus and Joana Tabit confinned that 

neither of these letters were sent to Penn-America and the Penn-America employees have 

testified that no such letters were ever received by Penn-America. The fact that Tim 

Lupardus, H&H's personal counsel, called PelU1-America to get a telephone number to 

then pass along to Joana Tabit, is by no means a tender on behalf of Allegheny whereby 

Allegheny is requesting Penn-America to defend and indemnifY it in the case. Tim 

Lupardus himself testified that he never made a tender to Penn-America on behalf of 

Allegheny. 

Paragraph 23 is an incorrect conclusion based on errors of fact as explained above. 

Plaintiff received no valid claims against Penn-America from Allegheny and Heartwood. 

As a matter of fact and law the Consent Judgment is not enforceable as to Penn-America. 

The circuit court adopted verbatim Osborne's proposed Conclusions of Law which 

were drafted in an attempt to cling to the Consent Judgment after it had been discovered 

no tender was made to Penn-America by Allegheny. Like the Findings of Fact, the 

Conclusions of Law are riddled with error and wholly inconsistent with this Court's 

decision in Horkulic. By adopting Osborne's legal conclusions the circuit court confused 

the concept of an insurance company having received "notice" of a lawsuit as to an 

insured with refusing to defend an insured after a tender had been made so as to trigger 

liability for a consent judgment. This is not a situation in which an insurer is attempting 

to deny coverage based on late notice. This is a case in which Plaintiff is trying to saddle 

Penn-America with a confessed judgment which is "suspect" see Horkulic v. Galloway 
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665 S.E.2d 294-295 quoting Ross v. Old Republican Company 134 Pacific 3d 505, 511

512 Colo. App. (2006). 

Contrary to the statement in Conclusions of Law paragraph one that "[there is no 

authority that the Court can find that requires an insured to formally and technically 

tender a defense]", there is ample authority on this subject. Courts have recognized that 

without a tender there is not duty to defend. 

"[A]n insurer's duty to defend is triggered by the insured's demand that the 
insurer provide a defense to a claim of alleged liability .... Here, there was 
no request for a defense, so there was no duty to act. Castronovo v. Nat'l 
Union Fire Ins. Co. of Pittsburgh, PA, 571 F.3d 667, 674 (7th Cir. 2009) 
(applying Ohio law); See also Jenkins v. State and County Mut. Fire Ins. 
Co., 287 S.W.3d 891 (Tex. 2009);Nat'l Union Fire Ins. Co. v. Crocker, 246 
S.W.3d 603, 609 (Tex. 2008) ("Insurers owe no duty to provide an 
unsought, uninvited, unrequested, unsolicited defense."); Mut. Of 
Enumclaw Ins. Co. v. USF Ins. Co.. 164 Wash.2d 411, 191 P.3d 866 
(2008)]. 

Osborne's and the circuit court's reliance on the case of Colonial Insurance 

Company v. Barrett 208 W. Va. 706, 542 S.E.2d 869 (2000) is misplaced. Barrett 

involved an auto accident resulting in a personal injury claim by Watkins against 

Colonial's named insured, Barrett. Colonial was placed on notice of the claim by 

Watkins shortly after the accident and there was no question that a claim was being made 

against Colonial's named insured for causing the accident. 542 S.E.2d at 871. Colonial 

initially denied liability (there was no coverage issue) on the basis that it's insured, Mr. 

Barrett "was not responsible for the accident." 542 S.E.2d at 871. 

31 




Colonial again denied liability after Watkins retained an attomey and produced 

evidence that Barrett had run a red light and that his intoxication had contributed to the 

accident. 542 S.E.2d at 871. A few months later Watkins counsel mailed copies of 

statements from the two witnesses to Colonial Insurance but Colonial stood by its denial 

of liability determination. 542 S.E.2d at 871. Watkins then filed suit and obtained 

personal service on Barrett. On the same day personal service was obtained on Barrett 

counsel for Watkins mailed a copy of the complaint and return of summons to Colonial. 

542 S.E.2d at 872. Thus Colonial knew its named insured had been sued and served. 

Unlike the situation in this case, in which Penn-America promptly and correctly 

responded to the tender on behalf of H&H, Colonial did nothing upon receipt of the 

complaint and return of summons on its insured. 542 S.E.2d at 872. 

After a default judgment was entered, Colonial retained counsel and moved to set 

aside the default judgment on the ground of "excusable neglect" but the circuit court 

denied that motion. Colonial did not appeal that ruling and "[u]nfortunately" (to use this 

Court's word) did not raise the lack of notice issue as regards the default judgment. 

542 S.E.2d at 872, n.2. Penn-America has raised the lack of notice issue. Also. in 

further contrast to the facts here, Barrett did not involve an attempt to enforce a Consent 

Judgment by an Additional Insured without first having requested a defense from the 

insurance company. In Barrett there was only one defendant/insured and so there was no 

question but that the notice of the lawsuit was given so Colonial could defend its named 

insured. Here the notice given by Gregory Hatfield, Penn America's named insured, was 

promptly responded to by Penn-America with the simple coverage analysis that no Stop 
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Gap policy was provided by PelID-America and so there was no coverage for H&H on the 

Deliberate Intent claim. As to the Additional Insured Allegheny, the record, as already 

fully discussed, shows that Allegheny never tendered to Penn-America or requested 

PelID-America provide it with a defense. Allegheny, which was being defended through 

its own carrier, never requested Penn-America provide it with a defense and instead 

chose to enter into the Consent Judgment on the faulty basis that PelID-America had 

improperly refused to defend it. Completely unlike the facts in Barrett, Penn-America 

did not refuse to take action when the case was tendered to it on behalf of its named 

insured H&H Logging. Notice of a law suit against a named insured is quite a different 

thing than a party tendering a defense as an additional insured, especially when that party 

is being defended by its own insurer as was the case with Allegheny. The holding in 

Barrett in no way excuses Allegheny from its obligation to request a defense from Penn

America before entering into a Consent Judgment premised on an allegation Penn

America refused to provide that defense. 

The Court's Findings of Facts and Conclusions of Law constitute the wholesale 

adoption of the highly selective argumentative statements of Plaintiffs counsel rather 

than the required independent analysis of all the controlling facts. S. Side Lumber v. 

Stone Construction Company 151 W. Va. 439, 443, 152 S.E.2d 721,723 (1967). As a 

matter of law there was no bad faith conduct by Penn-America for not providing a 

defense to Allegheny when Allegheny never requested that defense and, in fact, had been 

provided a defense through its own insurance company. This Court should recognize that 

fairness and public policy require an insurer be provided a clear and unambiguous request 
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for a defense and a subsequent denial thereof by the insurer, before the denial of a tender 

can form the basis for a Consent Judgment to be later enforced against the insurer. 

Lawyers know how to make tenders to insurance companies. The language in the Tabit-

Lapardus letters shows what language is used to request a defense. None were made 

here on behalf of Allegheny to Penn-America. There is no authority in West Virginia law 

that pennits a plaintiff to set up an insurer based on a sub silentio or implied tender 

through the mechanism of a Consent Judgment as Osborne is attempting to do here. The 

simple and controlling fact here is there was not a single document received by Penn-

America indicating Allegheny expected Penn-America to provide it with a defense in this 

case---contrary to the premise of the Consent Judgment. 

E. EVEN IF A TENDER HAD BEEN MADE ON BEHALF OF ALLEGHENY THE 

CONSENT JUDGMENT IS NOT BINDING ON PENN-AMERICA 


It is quite obvious from any fair reading of what occurred in this case that the 

consent judgment was an effort to set up Penn-America rather than any effort to obtain a 

defense for Allegheny and Heartwood under the Penn-America policy. Common sense 

and normal practice dictates that if Allegheny believed a tender had been made by it or on 

its behalf to Penn-America without receiving any type of response whatsoever (as is 

Respondent's fanciful version of the facts as presented to the circuit court) then certainly 

such a failure to respond would have warranted at least one letter from counsel for 

Allegheny or its insurer Liberty Mutual inquiring of Penn-America why it had not 

responded to the (supposed) tender. 
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If an insured believes it has made a tender to an insurer or even if it believes 

someone else has made a tender on its behalf but has received no response from the 

insurer doesn~t equity and fair play require that the insured make at least one follow-up 

inquiry to determine why there has been no response or to at least confinn with the 

insurer that a tender has been received? Along the same lines, doesn't equity and fairness 

require an insured in such a situation after confinning a tender has been made and the 

insured has affirmatively rejected the tender require the insured to give notice to the 

insurer of its intent to enter into a consent judgment if the insurer intends to stand by the 

denial of the tender? Clear, written and unambiguous communications should be 

required to avoid any understandings as to whether a tender has been made and properly 

accepted or denied. Such a rule of law would avoid countless disputes and lawsuits and 

would be easy to comply with by the simplest and shortest of letters. The duty of good 

faith and fair dealing inherent in any contract, including an insurance contract, should be 

read to require these types of unambiguous communications from the insured to avoid the 

morass created by Consent Judgments. 

Under Respondent Osborne's theory, if an insurer, for whatever reason, doesn't 

appreciate that a tender submitted on behalf of one party is actually intended to serve as a 

tender on behalf of another party not specifically identified in the tender, the remedy for 

the insured is not to write a letter clarifying that it is seeking a defense and indemnity but 

to instead immediately enter into a Consent Judgment with the Plaintiff without any 

further notice to the insurer. That type of "legal maneuvering" (to use the Ross court's 

phrase) and gamesmanship should have no place in litigation. 
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This Court has an opportunity, by adopting strict rules governing what is required by 

way of communications between insured and insurer, to drastically curb the use of 

Consent Judgments to trap an insurer. The egregious facts here present an excellent 

example of the mischief presented by Consent Judgments. Supposing just for the sake of 

argument that the tender made by H&H, identifying as it did only H&H, was somehow 

intended to also be a tender on behalf of Allegheny that part of the tender was certainly 

well camouflaged. The stealthily disguised tender successfully fooled the Penn-America 

claim representative, Ted Wexler, who read the tender from H&H as being on behalf of 

H&H and responded accordingly to the simple question as to whether H&H had a stop 

gap policy. Even under Respondent Osbome's view of things (which is not supported by 

the record), a claim representative's inability to discern an unstated, implied, carefully 

hidden, imbedded tender should not be the predicate for a $1 Millionjudgment. It should 

be the predicate for a follow-up letter stating "You have replied to the tender on behalf of 

H&H Logging but you haven't responded to the tender on behalf of Allegheny 

Hardwoods." That is not too much to ask an insured to do before entering into a Consent 

Judgment. It should be considered as part of the insured's duty of good faith and fair 

dealing with the insurance company. 

The duty to act in good faith implied in an insurance policy is reciprocal between 

insured and insurer: "[J]ndeed, 'the duty of good faith and fair dealing in an insurance 

policy "is a two way street," rumling from the insured to his or her insurer as well as vice 

versa.'" N. Am. Van Lines, Inc. v. Lexington Ins. Co., 678 So. 2d 1325, 1331 (Fla. Dist. 

Ct. App. 4th Dist. 1996) (quoting Diamond Heights Homeowners Ass'n v. National Am. 
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Ins. Co., 227 Cal. App. 3d 563, 277 CaL RptT. 906,914 (1991». "This duty of good faith 

is the foundation of the cooperation clauses that are contained in most 

insurance policies." Id. 

This Court has recognized the insured has obligations under the policy to deal 

fairly with the insurer. "In every contract, including policies of insurance, there is an 

implied covenant of good faith and fair dealing that neither party will do anything which 

will injure the right of the other to receive the benefits of the agreement." Buckhannon-

Upshur County Airport Auth. v. R & R Coal Contractor, 186 W. Va. 583, 413 S.E.2d 

404,411, (W. Va. 1991). 

This case presents an opportunity to for this Court to articulate specific rules 

flowing from the insured's duty of good faith dealing as they relate to the problematic 

realm of Consent Judgments. 

F. THE CIRCUIT COURT ERRED IN GRANTING 
PLAINTIFF !RESPONDENT'S RENEWED MOTION FOR PROTECTIVE ORDER 

FORECLOSING ANY DAMAGES DISCOVERY BY PENN-AMERICA AS PART OF 
ITS CHALLENGE TO THE CONSENT JUDGMENT 

The Circuit Court granted Osborne's renewed motion for protective order to 

prevent Penn-America from engaging in any discovery as to Osborne's damages 

including his personal injury and medical claims. App 459-473. Although this will be a 

moot point if the Court grants the other relief requested by Penn-America, if a remand is 

required for any reason this ruling of the Circuit Court must be reversed as it is in direct 

contravention of this Court's specific ruling on this point in Horkulic v. Galloway 222 W. 
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Va. 450. 665 S.E.2d 284 (2008) permitting an insurer to challenge a Consent Judgment to 

which it was not a signatory. 

VI. CONCLUSION AND RELIEF SOUGHT 

The Consent Judgment cannot be enforced against Penn-America. The premise of 

the Consent Judgment, that a tender on behalf of Allegheny and Heartwood had been 

made to Penn-America and that Penn-America had ignored or refused the tender, was 

demonstrably false. Penn-America properly responded to the tender made on behalf of 

H&H by advising H&H there was no coverage for the Deliberate Intent cause of action 

because H&H did not have a stop gap policy with Penn-America. Petitioner requests the 

Court reverse the Circuit Court's Order Granting Plaintiffs Motion for Summary 

Judgment and Denying Penn-America's Motion for Summary Judgment and direct entry 

of Summary Judgment for Penn-America. If granted, this relief is entirely dispositive of 

the case. Alternatively, Penn-America requests the Court to reverse the circuit court's 

order preventing Penn-America from engaging in any discovery as to Plaintiffs medical 

records and damage claims as part of its challenge to the Consent Judgment. 

Petitioner also requests the Court adopt as a point of law that, in the context of 

Consent Judgments, a tender to an insurer must specifically identify in writing the name 

of the party on whose behalf the tender for a defense and indemnification is being made 

in clear and unambiguous terms and, secondly, that the insurer be given written notice of 

a party's intent to enter into a consent judgment so as to give the insurer an opportunity to 

cure any perceived problems with the response to the tender. 
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