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I. ASSIGNMENTS OF ERROR. 


A. WHETHER THE TRIAL COURT PROPERLY ADMITI"ED EVIDENCE OF 

THE PETITIONER'S PRIOR DOMESTIC BATIERY AND ASSAULT OF InS 

SPOUSE, PURSUANT TO W.V.R.E. 404(b), IN THE TRIAL FOR InS SOON

THEREAFI'ER MAUaOUS ASSAULT AND ATTEMPTED MURDER OF 

mAT SPOUSE? 

B. WHETHER THE TRIAL COURT PROPERLY ADMI'l"I'ED A ONE-PAGE 

FACEBOOK PRINTOUT AS EVIDENCE OF WHAT TRIGGERED THE 

PEIl'I'IONER'S JEALOUSY, AND PROPERLY DENIED THE PETITIONER'S 

MOTION FOR A MISTRIAL ABOUT '!HAT EVIDENCE? 

C. WHETHER THE TRIAL COURT PROPERLY DENIED THE 

PE'I1TIONER'S MOTION TO DISMISS THE ATIEMPTED MURDER 

CHARGE BASED ON THE EVIDENCE? 

D. WHETHER THE TRIAL COURT PROPERLY DENIED THE 

PETITIONER'S MOTIONS FOR ACQUITTAL ON THE KIDNAPING 

CHARGE BASED ON THE EVIDENCE? 

E. WHETHER THE PETITIONER PROVES ANY CUMULATIVE ERROR: 

a. WHETHER THE TRIAL COURT PROPERLY ADMITIED BLOOD 

DNA EVIDENCE? 

b. WHETHER THE PETITIONER WAS PREJUDICED BY THE LAWFUL 
RANDOM SELECTION OF THE JURY PANEL OR BY THE 

TRAOmONAL RECORDING OF TRIAL PROCEEDINGS BY A COURT 
REPORTER? 

c. WHETHER THE TRIAL COURT PROPERLY DENIED THE 

PETITIONER'S MOTION TO STRIKE PROSPECTIVE JUROR RICHARD 
mOMAS? 
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d. WHETHER THE TRIAL COURT PROPERLY DENIED THE 

PETITIONER'S MOTION FOR NEW TRIAL, WHICH WAS BASED ON 
AN ALLEGATION OF LATE-RECEIVED TELEPHONE RECORDS? 

e. WHETHER THE PETITIONER WAS PREJUDICED BY A 

REMARK FROM THE TRIAL COURT? 

F. WHETHER THE TRIAL COURT PROPERLY SENTENCED THE 

PETITIONER TO THE STATUTORY SENTENCE FOR KIDNAPING 

APPliCABLE TO THE PROVEN FACTS? 

D. STATEMENT OF THE CASE. 

1. A Grand Jury indicted the Petitioner for the felonies of: Attempted Murder; 

Malicious Assault; and Kidnaping; and the misdemeanors of: Domestic Assault, 2nd 

Offense; and Domestic Battery, 2nd Offense. [Superseding Indicbnent, Appendix Record 

(A.R.) 10-12.] The charges arose from the Petitioner's November 2011, knife attack on 

his wife, Sylvia Thomas, from whom he then was separated, at her residence. The 

Petitioner, to avoid discovery of the crime, then refused for hours to allow Ms. Thomas 

to leave or to obtain medical attention for her severe injuries. 

2. A petit jury convicted the Petitioner of each of the felony counts, as indicted. 

Due to a previously ordered bifurcation, the jury only deliberated upon the lesser

included first offense of the two indicted misdemeanors, and convicted the Petitioner of 

those offenses. The jury recommended no mercy on the Kidnaping conviction. [Verdict 

Form, A.R. 911-912.] 
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3. Finding the crimes to be severe, and the Petitioner showing neither remorse 

nor responsibility, the trial court imposed the following statutory sentences: life, 

without parole possibility, for the Kidnaping conviction; three-to-fifteen years for the 

Attempted Murder in the First Degree conviction; one-to-five years for the Malicious 

Assault conviction; six months in jan for the Domestic Assault conviction; and one year 

in jail for the Domestic Battery conviction. The sentences run consecutively to each 

other. [Sentencing Order, A.R. 1016-1018.] 

4. Pre-trial, the State filed a motion to introduce at trial evidence of a prior 

domestic battery and assault offense by the Petitioner upon Ms. Thomas, for purposes 

of showing motive, intent, and common scheme or plan. [A.R. 16-18.] At hearing, the 

State presented evidence that the Petitioner, in a fit of jealousy, pushed Ms. Thomas and 

threatened to kill her with a knife, in February 2011. This incident was just months 

before the Petitioner's November 2011 knife attack on Ms. Thomas, when he was again 

exhibiting jealousy. The trial court made the required findings and allowed the 

evidence to be introduced at trial. [A.R. 54-73.1 

5. Pre-trial, the State provided the defense with a one-page Facebook printout 

conversation between Ms. Thomas and a co-worker, bearing a date showing it to be 

printed in November 2011, when the Petitioner stabbed Ms. Thomas. [A.R. 26-28.] The 

Petitioner moved to exclude use of the page as evidence. [A.R. 32-34.] The State argued 

the Facebook page spurred the Petitioner's jealousy, a motive for the crime. The 
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Petitioner argued exclusion of the page for late disclosure. The triaI court ruled it would 

allow the State to lay a fOWldation for the page's admissibility, but not as to whether 

any stains on the document were blood. [A.R. 261-262, 267-269, 271, 277-285.] 

6. Pre-trial, the parties argued over the chain of custody for swabs taken from a 

knife at the crime scene and sent to the lab for DNA analysis, which analysis showed 

Ms. Thomas' blood. [A.R. 32-34, 264-267.] 

7. During jury selection, potential juror Deborah Burks was dismissed for cause, 

based on a personal history of being a victim of domestic violence, with no objection by 

either party. The Petitioner later objected to the lack of African-Americans on the panel. 

Ms. Burks was the only juror of the fifty person panel that identified as African

American. [A.R. 128-130,232-233,244-247.] 

8. During jury selection, potential juror Richard Thomas indicated that he 

worked with the elected Prosecuting Attorney's husband [who is a Correctional Officer 

in the State of Maryland]. During an individual voir dire, Mr. Thomas acknowledged 

that he has been a correctional officer in Maryland for eighteen years, and stated that he 

would not given any greater weight to the testimony of law enforcement officers. The 

Petitioner moved to strike on the basis of a presumption that Mr. Thomas would give 

greater weight to law enforcement testimony. The trial court denied the motion to 

strike. The Petitioner later struck Mr. Thomas with a peremptory strike. [A.R. 119, 200

203,245.] 
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9. At trial, State Trooper Z. Conner testified, among other things, that he 

investigated the stabbing of Ms. Thomas, and observed what appeared to be blood in 

many places in Ms. Thomas' residence. He collected a couple of knives that appeared to 

have blood on them, and kept them in the State Police evidence room. He later swabbed 

one of the knives for blood, and obtained a buccal swab from Ms. Thomas, and sealed 

and forwarded each of those swabs to the lab for testing. [A.R. 325-337, 350, 375-378, 

391-394.] Trooper Conner also testified to obtaining a Facebook page printout as part of 

his investigation, and identified it. [A.R. 338-343.] 

10. At trial, the victim Sylvia Thomas testified, among other things, that she was 

once married to the Petitioner, whom she identified in the courtroom as the man who 

attacked her. [A.R. 400-401.] She testified to her interactions with the Petitioner on 

November 15, 2011, that he did not then live with her, but that she let him use the 

computer at her apartment. [A.R. 401-421.] She described that he was at her aparbnent 

when she returned from working her shift at the Veterans Administration Hospital after 

midnight, and the beating and stabbing the Petitioner inflicted on her that night after 

she told him to leave. [A.R 421-426.] Afterwards, he would not let her leave, or allow 

her to get medical attention for her wounds. He told her not to tell nobody. He refused 

to call any family members. She finally talked him in to driving her to a hospital in 

Washington, D.C. He said he was going to kill her. [A.R 426-431.] The Petitioner was 

jealous, and as he stabbed her, he had a printed Facebook conversation between she and 
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a co-worker in his hand. He smooshed it in her face. [A.R. 431-435.] She said that 

because there was blood everywhere, her blood was on the document. [A.R. 435.] The 

State asked for a sidebar. The Petitioner moved for a mistrial for the blood on the 

document testimony, which was denied. The Petitioner did not ask for a limiting 

instruction, and none was given. [A.R. 436-431.] She was then shown, and identified, 

the Facebook page, without any further reference to any presence of blood, and the 

document was admitted. [A.R. 431-438.] She described her injuries, a cut on the head 

that required sutures, a stab wound to her right arm leaving a permanent disability, 

stabbed in the other hand, stabbed in the chest, two plates inserted in her face, tear duct 

damage requiring stents, and hair pulled out [A.R. 439-443.] She did not tell the 

Washington, D.C., medical personnel that the Petitioner stabbed her because he was 

right there, and he was talking to the personnel. [A.R. 443-460.] She testified about the 

prior assaultby the Petitioner, after the trial court gave the limiting instruction. On 

cross, she testified that the Petitioner attacked her around 1:00 a.m., and they arrived at 

the Washington, D.C. Hospital around 10:00 a.m. [A.R.411-481, 513-514.] 

11. Theresa Matthews testified that she is the district manager for a gas station, 

but that no one ever requested surveillance video from it and it no longer exists. [A.R. 

560-566.] 

12 Joel Harvey was qualified as an expert in forensic analysis. He testified that 

he works at the State Police lab, and that he received some swabs in this case in sealed 
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envelopes by U.S. Mail. One was a swab from a knife that he tested and determined to 

be blood. Another swab was a "known" sample from Sylvia Thomas. He packaged 

them and forwarded them to within the lab for DNA testing. [A.R.566-581.] 

13. Melissa Runyan was qualified as an expert in DNA analysis. She testified that 

received evidence in this case, described the process that eviden~ moves through the 

lab, and identified materials that she received from Joel Harvey after he analyzed them. 

One was a swab from a knife and the other a known sample from Sylvia Thomas. She 

described the DNA testing procedure, and identified the blood DNA found on the knife 

as being from Sylvia Thomas. [A.R. 582-593.] 

14. Based on the evidence presented, the trial court ruled that the State properly 

established the chain of custody for the blood DNA evidence found on the knife. [A.R. 

601-603.] 

15. Mika Cobb testified that she is Sylvia Thomas' daughter. She received a call 

from her mother from the hospital in November 2011. She went to visit Her mother 

was swollen.. had an eye patched, had bandages, and some of her hair was missing. She 

afterwards went to her mother's apartment to get some clothing for her mother. She 

took photos, which she identified, but did not move anything or clean. Her mother was 

in the hospital for a few days. She drove her mother back to Martinsburg with the 

Petitioner's daughter. They went straight to the State Police. There they met Trooper 
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Conner. She took Trooper Conner and a female officer to her mother's aparbnent. Her 

mother and the Petitioner were separated at the time. [A.R. 603-627.] 

16. Mackey Bonner testified that he knows Sylvia Thomas since they both 

worked at the Martinsburg VA Hospital. They were friends, and still are. They met in 

Apri12011. They would trade Facebook messages and telephone calls. He tried to call 

her the morning of November 16, 2011, and she sounded drained and exhausted. 

Suddenly, a male voice came on the phone and began cursing and threatening him. He 

beHeved it to be the Petitioner. He hung up. His phone rang and it was again the 

Petitioner, threatening. He hung up again. He tried to call Ms Thomas again, but 

received no answer. He identified telephone records showing these calls at 8:21 and 8:22 

a.m. on November 16, 2011. [A.R. 636-656.] 

17. The trial court read the limiting instruction again, and Trooper See testified to 

her investigation of the February 2011 domestic battery that the Petitioner committed 

upon Sylvia Thomas. [A.R. 668-674.] She also testified to her involvement in the 

investigation of the Petitioner's November 16, 2011, stabbing of Ms. Thomas. [A.R. 674

678.] 

18. The State rested. [A.R. 684.] 

19. The Petitioner moved for acquittal, which motion the trial court denied. [A.R. 

684-707.] 
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20. The Petitioner called Jarrett Jones, a Berkeley County Deputy, who testified 

that he received a call on November 16, 2011, from a Washington, D.C. Hospital about a 

possible stabbing of Ms. Thomas in Martinsburg, but no one answered at her residence 

when he knocked on the door. [A.R. 716-725.] 

21. The Petitioner called William Christian, a Berkeley County Deputy, who also 

spoke with a nurse from a Washington, D.C., Hospital, about a possible stabbing of Ms. 

Thomas in Martinsburg. He called Ms. Thomas' number but it did not receive calls. He 

called the Petitioner's telephone several times and left messages, but did not hear back 

from him. He closed the investigation after not hearing from them. His information was 

solely from the nurse, who may have received her information from the Petitioner. He 

never had contact with Trooper Conner about Conner's investigation in to the stabbing. 

[A.R. 725-736.] 

22. The Petitioner called Charlotte Brown who testified that she was a neighbor 

of Mackey Brown in November 2011, and that she had seen a woman who resembled 

Ms. Thomas at his apartment. [A.R. 738-746.] 

23. The Petitioner testified. He related a story about the marital history between 

he and Ms. Thomas, and how she started getting uppity. [A.R. 746-769.] He denied 

having battered her in February 2011, though he admitted that he was arrested and 

spent time in jail for that offense. [A.R. 769-790.] On November 16, 2015, he claimed that 

he made a pot roast while Ms. Thomas was at work but that she did not come home 
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until after 3:00 a.m. When she did come home, she was hurt and bleeding. He cleaned 

her and patched her up. He said he wanted to take her to the hospital but she did not 

want to go. Finally, about 7:00 a.m., he convinced her to go to the hospital but she did 

not want to go to the VA Hospital because she works there, and did not want to go to 

the Martinsburg Hospital. So they went to D.C. They stopped to get gas and cigarettes. 

Ms. Thomas made phone calls. He said she spoke with her work and said she was in a 

car accident He said all thatblood in the apartment wasn't there. [A.R. 790-798.] He 

said he took her to the hospital but it took him 45 minutes to find parking, and when he 

got in he told them some girls jumped her. He wasn't allowed to see her. They moved 

her to another hospital because he was a suspect. He visited her in the other hospital, 

and took care of her. She started to get an attitude so he left. But she asked him to come 

back so he did, but the police were there and arrested him but let him go. [A.R. 798

802.] He was contacted by a police officer but did not return the call. He was eventually 

arrested in D.C. in January. [A.R. 802-807.] He denied that there was blood in the 

aparbnent or knives on the floor. [A.R.825-828.] 

24. The defense rested. [A.R. 832.] 

25. Given the lateness of the day, the trial court discussed with counsel and the 

jury about how late to continue working. In the midst of that lengthy discussio~ the 

trial court said: "Why don't we do this; it's 4:30-first of all, is there everyone who has 

to be home before 7:O0? Is anybody's spouse who is going to beat them up or anything? 
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Why don't we do this, let's work and see what we can get done by five with jury 

instructions. If I have them done, I may at least go ahead and read them to you tonight. 

Ifby 5:00 we don't have those worked out, I may say it's just as well to go home. That 

means you would have to wait for a little while, have a little bit it information." The 

jury agreed to stay on and work. [A.R.833-838, 837.] 

26. Following instructions and the argument of couns~ the jury deliberated and 

found the Petitioner guilty of: Attempted Murder in the First Degree; Malicious Assault; 

Kidnaping; Domestic Assault; and Domestic Battery. [Verdict Fo~ A.R. 911-912; 

Instructions, A.R. 893-910; Tr. 11/15/13, A.R. 850-892.] 

27. The triaI court denied the Petitioner's post-conviction motion for new trial. 

[Order Denying Motion for Acquittal and/or New Trial, A.R. 1014-1015.] 

28. The triaI court sentenced the Petitioner to the statutory sentences, and in 

accordance with the jury's recommendation of no mercy. [Sentencing Order, A.R. 1016

1018.] 

29. The triaI court denied the Petitioner's Supplemental Motion for New TriaI, 

which was based on an allegation of late-received telephone records. [Order on 

Defendant's Supplemental Motion for New Trial, A.R. 1023-1026.] 

30. The Petitioner filed a Notice of Appeal to this Court, but then withdrew his 

appeal. [Docket No.: 14-0169.] 
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31. The State agreed to re-sentence the Petitioner for the sole purpose of 

presenting his appeal to this Court. [A.R. 1027-1030.] 

32. The State asks this Court to affirm the rulings of the Circuit Court and the 

findings of the jury. 

In. SUMMARY OF 11IE ARGUMENT. 

The Petitioner fails to prove that the trial court erroneously admitted, pursuant 

to W.V.R.E. 404(b), evidence of the Petitioner's recent prior physical attack inhis wife, in 

the trial for his malicious assault and attempted murder ofhis wife. State v. LaRock, 196 

W.Va. 294,470 S.E.2d 613 (1996); W.V.R.E. 404(b). The Petitioner's prior conduct was 

similar innature, but not nearly as violent, and was properly admitted to prove motive 

and intent. 

The Petitioner fails to prove that the trial court erroneously admitted as trial 

evidence a one-page Facebook printout as evidence that triggered the Petitioner's 

jealousy, or that the trial court erred in denying the Petitioner's motion for mistrial. 

State v. Wakefield, 236 W. Va. 445,781 S.E.2d 222, 229 (2015); State v. Thornton. 228 W. 

Va. 449, 720 S.E.2d 572, 582-583 (2011). 

The Petitioner fails to prove that the trial court erroneously denied his motion to 

dismiss the attempted murder charge. State v. Payne, 225 W.Va. 602, 694 S.E.2d 935 

(2010); State y. Grimes, 226 W.Va. 411, 701 S.E.2d 449 (2009); State v. Taylor, 200 W. Va. 

661,490 S.E.2d 748 (1997). The Petitioner was found by the jury to have inflicted 
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grievous stabbing and beating wounds upon the Petitioner sufficient to support the 

conviction for Attempted Murder. 

The Petitioner fails to prove that the trial court erred in denying his motions for 

acquittal on the kidnaping charge based on the evidence. State v. Payne, 225 W.Va. 602, 

694 S.E.2d 935 (2010); State v. Grimes. 226 W.Va. 411, 701 S.E.2d 449 (2009); State v. 

Taylor. 200 W. Va. 661, 490 S.E.2d 748 (1997); State v. Miller. 175 W. Va. 616, 336 S.E.2d 

910 (1985). 

The Petitioner fails to prove any cumulative trial error. State v. Knuckles. 196 W. 

Va. 416, 473 S.E.2d 131 (1996). 

II- The Petitioner fails to prove that the trial court improperly admitted 

blood. DNA evidence. State v. Knuckles. 196 W. Va. 416, 473 S.E.2d 131 (1996). 

II- The Petitioner fails to prove an unlawful jury selection, an unlawful 

recording of the trial proceedings by not videotaping, or any prejudice by either 

practice. Batson v. Kentucky. 476 U.S. 79, 106 S. Ct. 1712, 90 L.Ed2d 69 (1986); State v. 

Marrs. 180 W. Va. 693, 379 S.E.2d 497 (1989), 

II- The Petitioner fails to prove that the trial court erred in denying the 

Petitioner's motion to strike juror Richard Thomas when Mr. Thomas assured the trial 

court that he would listen to the evidence and not give any greater weight to law 

enforcement testimony. O'Dell v. Miller. 211 W.Va. 285, 565 S.E.2d 407 (2002). 
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... The Petitioner fails to prove that the trial court erred in denying his 

motion for new trial when the telephone records used as the basis for the motion did 

not contain any evidence that would have resulted in a different trial outcome. 

State ex reI. Smith v. McBride. 224 W.Va. 196, 681 S.E.2d 81 (2009) . 

.. The Petitioner fails to prove that he was prejudiced by the trial court's 

awkward attempt at humor after the close of evidence when discussing with the jury 

and counsel the schedule for instructions and closings. State v. Legp, 212 W. Va. 57, 569 

S.E.2d 133 (2002). 

The Petitioner fails to prove that the tria1 court erroneously applied the statutory 

life sentence for kidnapping when the victim was badly stabbed and beaten, and 

permanently disfigured, and the jury recommended no mercy to be attached. State v. 

Goodnight 169 W. Va. 366, 287 S.E.2d 504 (1982); State ex rei. Massey v. Hun. 197 W. 

Va. 729,478 S.E.2d 579 (1996); W. Va. Code § 61-2-14a. 

The State respectfully asks this Court to affirm the jury's verdict and the trial 

court's sentence imposed. 

IV. STATEMENT AS TO ORAL ARGUMENT. 

H the Court were to choose this case for oral argument, disposition under 

W.V.R.App.P. 19 is appropriate. 

14 



v. ARGUMENT. 

A. 	THE TRIAL COURT PROPERLY ADMITTED EVIDENCE OF THE 

PETITIONER'S PRIOR DOMESTIC BAITERY AND ASSAULT OF 
illS SPOUSE, PURSUANT TO W.V.R.E. 404(b), IN THE TRIAL FOR 

IUS SOON-THEREAFI'ER MALICIOUS ASSAULT AND 

ATTEMPTED MURDER OF THAT SPOUSE. 

1. 	 Standard of review. 

This Court reviews a hial court's admission of evidence pursuant to W.V.R.E. 

404(b) under the following standard: 

[A] trial court's admission of evidence pursuant 
to Rule 404(2) involves a three-step analysis. First, we review 
for clear error the hial court's factual determination that 
there is sufficient evidence to show the other acts occurred. 
Second, we review de novo whether the trial court correctly 
found the evidence was admissible for a legitimate purpose. 
Third, we review for an abuse of discretion the trial court's 
conclusion that the IIother acts" evidence is more probative 
than prejudicial Wlder Rule 403. 

State v. Carter, 232 W.Va. 97, 103, 750 S.E.2d 650, 656 (2013), citing State v. TfRock, 196 

W.Va. 294, 303, 470 S.E.2d 613, 622 (1996). 

2 Discussion. 

Following an evidentiary hearing, the trial court granted the State's motion to 

introduce at trial evidence of a recent prior domestic battery and assault offense, 

committed with a knife, by the Petitioner upon Ms. Thomas, for purposes of showing 

motive, intent, and common scheme or plan, for his later knife attack on Ms. Thomas. 
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[A.R. 54-73.] The evidence at hearing demonstrated that the Petitioner was jealous when 

he pushed Ms. Thomas and threatened to kill her with a knife in February 2011. [Id.] 

Just months later, in November 2011, the Petitioner again attacked Ms. Thomas with a 

knife while jealous, this time seriously and permanently injuring and disfiguring her. 

While the Petitioner was convicted. of that earlier offense before the November 2011 

attack, the State informed the trial court that it would not introduce at trial evidence of 

the conviction, but only of the facts of the offense itself. [A.R. 76.] 

The Petitioner does not contest the trial court's finding that the prior act of 

violence occurred. The first part of the three-part analysis is satisfied. Carter, supra. 

The unrebutted pre-trial evidence showed that the Petitioner accused Ms. 

Thomas of being with another man when he shoved and threatened her with a knife in 

February 2011. This prior conduct relevantly demonstrated the Petitioner's jealous 

motive in attacking Ms. Thomas, his intent to do her serious bodily harm, and his plan 

for the physical attack, when he later attacked Ms. Thomas again, with a knife, because 

he believed that she was with another man. The Petitioner fails to prove, on this Court's 

de novo review, that the trial court erred when finding a legitimate purpose for the 

admission of the evidence. The second part of the three-part analysis is satisfied. Carter, 

supra. 

The Petitioner's lamentation that nine months' time passed between the two 

incidents, that maybe it was two different men of which he was jealous, and that the 
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two offenses were distinct because the second one was so much more violent, does not 

hold any water. Those arguments are insufficient to prove trial court error in finding a 

legitimate purpose for the admission of the evidence. 

The Petitioner's reliance upon this Court's 3-2 per curiam opinion State v. 

Mcfarland. 228 W.Va. 492, 721 S.E. 2d 62 (2011), is misguided. In Mcfarland. this Court 

reversed a sexual assault conviction, finding that the trial court improperly admitted 

W.V.R.E. 404(b) evidence. The errors that this Court found were that the prior sexual 

assault, which occurred in California several years earlier, with a different victim, did 

not demonstrate either a motive for committing the West Virginia sexual assault, or a 

common plan or scheme-the two reasons for which the State posited the use of the 

evidence. (This Court also found that modus operandi would have been inapplicable as a 

reason to admit the evidence in Mcfarland since the State did not prove the actual 

conduct involved in the current sexual assault to be able to assert that it was committed 

in the same way as the previous offense.) 

The Petitioner's case is distinct from the facts of Mcfarland. In the Petitioner's 

case, there was a close proximity of time between his two offenses. The Petitioner's 

wife, Ms. Thomas, was the victim each time. The Petitioner's jealously was the reason 

behind each attack. The Petitioner also used the same mechanism for injury as was 

previously threatened made the February 2011 offense-a knife. Each of these facts goes 

to the legitimate purposes offered by the State for the use of the evidence. 

17 



Finally, the trial court did not abuse its discretion in finding the probative value 

of the evidence was not substantia1ly outweighed by unfair prejudice, pursuant to 

W.V.R.E. 403. The proximity of time, the same spousal vi~ the same reason for the 

attack, and the same mechanism of injury as was previously threatened made the 

February 2011 offense highly probative to the November 2011 attack. The Petitioner 

does not demonstrate any unfair prejudice in the admission of the evidence, and does 

not prove that the trial court abused its discretion in so balancing the evidence. The 

third part of the three-part analysis is satisfied. Carter, supra. 

Given the brutality of the November 11 knife attack upon Ms. Thomas, and the 

absurdity of the Petitioner's testimony at trial, the Petitioner's assertion to this Court 

that the jury relied upon the evidence of the former offense to convict him of the latter 

makes no practical sense. 

The Petitioner fails to prove that the trial court erred in admitting at trial 

evidence of the Petitioner's prior attack on Ms. Thomas just nine months earlier. Carter. 

supra. The State asks this Court to deny the appeal. 

B. THE TRIAL COURT PROPERLY ADMITfED A ONE-PAGE 
FACEBOOK PRINTOUT AS EVIDENCE OF WHAT TRIGGERED THE 
PETITIONER'S JEALOUSY, AND PROPERLY DENIED THE 
PETITIONER'S MOTION FOR A MISTRIAL ABOUT THE EVIDENCE. 

1. Standard of review. 

This Court recognizes an abuse of discretion standard for general review of the 

admissibility of evidence at trial. liThe decision to admit or reject evidence is committed 
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to the sound discretion of a trial court, and the court's determinations are reviewable 

only for an abuse of discretion [citations omitted]." State v. Wakefield, 236 W. Va. 445, 

781 S.E.2d 222, 229 (2015). 

A motion for mistrial is also reviewed under an abuse of discretion standard. 

State y. Thornton, 228 W. Va. 449, 720 S.E.2d 572, 582-583 (2011). This Court holds: 

The decision to declare a mistrial, discharge the jury 
and order a new trial in a criminal case is a matter within the 
sound discretion of the trial court. A trial court is 
empowered to exercise this discretion only when there is a 
"manifest necessity" for discharging the jury before it has 
rendered its verdict. This power of the trial court must be 
exercised wisely; absent the existence of manifest necessity, a 
trial court's discharge of the jury without rendering a verdict 
has the effect of an acquittal of the accused and gives rise to 
a plea of double jeopardy. 

Id., citing State y. WiJljams, 172 W. Va. 295, 305 S.B. 2d 251, 260 (1983). 

2 Discussion. 

The trial court held a pre-trial hearing on whether it should allow the State to 

introduce as evidence at trial a one-page Facebook printout which contained a 

conversation between Ms. Thomas and a co-worker. The State argued the Facebook 

page triggered the Petitioner's jealousy, the motive for his attack on Ms. Thomas. The 

Petitioner argued exclusion of the page for late disclosure, a week before trial. The trial 

court ruled it would allow the State to lay a foundation for the page's admissibility, but 

not as to whether any stains on the document were blood. [A.R. 261-262, 267-269, 271, 

277-285.] 
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The Petitioner does not assert how he was surprised or hampered in the 

presentation of his defense by the admission of the Facebook page itself. The issue of 

the Petitioner's jealousy as a motive for his attack on Ms. Thomas was plainly disclosed, 

and was a subject of the State's previously filed W.V.R.E. 404(b) evidence. The Petitioner 

fails to prove that the trial court abused its discretion in allowing admission of the 

Facebook page. State v. Wakefield, supra. The State asks this Court to deny the 

Petitioner's appeal on this basis. 

Ms. Thomas testified at trial that the Petitioner was jealous and, as he stabbed 

her, he had a printed Facebook conversation between she and a co-worker in his hand. 

He smooshed it in her face. [A.R. 431-435.] She said that because there was blood 

everywhere, her blood was on the document. [A.R. 435.] The Petitioner moved for a 

mistrial, since the trial court previously ordered that there would be no testimony about 

whether the stains on the document were blood. The State argued that it did not elicit 

the testimony. The trial court denied the motion for mistrial. The Petitioner did not ask 

for a cautionary instruction, and none was given. [A.R. 436-437.] Ms. Thomas was then 

shown, and identified, the Facebook page, which was admitted. [A.R. 437-438.] 

The Petitioner does not demonstrate any "manifest necessity" requiring the trial 

court to have granted the motion for mistrial. Thornton, supra. There is no evidence in 

the record that the State intentionally evaded the trial court's pre-trial ruling about 

blood evidence on the Facebook page. In fact, it was not an objection from the Petitioner 
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that brought the matter to the trial court's attention, but the State that asked for a 

sidebar. 

The trial was replete with testimony and evidence of blood found in Ms. 

Thomas' residence. Ms. Thomas was stabbed and cut multiple times with a knife. It 

stands to reason in the context of the evidence as a whole that the Facebook page 

obtained from her apartment may have a blood stain on it, and that any such blood 

stain came &om Ms. Thomas. Yet, the State remained true to the trial court's pre-trial 

ruling about the stain, and did not elicit testimony from Ms. Thomas that the stain was 

blood or reference at any time during trial that blood was on the exhibit. 

That Petitioner's counsel did not request a cautionary instruction is also no cause 

for alarm. Counsel's strategy, like the strategy of counsel observed in Thornton. supra, 

720 S.E.2d 572, at 586, appears to have been to avoid drawing the jury's further 

attention to the issue of whether there was blood on the Facebook page. No manifest 

necessity is proven by the Petitioner to have justified a mistrial. Thornton. supra. 

The Petitioner does not prove that the trial court abused its disaetion to admit 

the Facebook exhibit. State y. Wakefield, supra. The Petitioner does not prove any 

"manifest necessity" requiring the trial court to have granted the motion for mistrial. 

Thornton, supra. The State asks this Cowt to deny the appeal. 
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C. THE TRIAL COURT PROPERLY DENIED THE 
PETITIONER'S MOTION TO DISMISS THE ATTEMPTED MURDER 
CHARGE BASED ON THE EVIDENCE. 

1. Standard of Review. 

The standard of review utilized by this Court when reviewing the denial of a 

motion for acquittal is: 

IIIUpon a motion to direct a verdict for the defendant, 
the evidence is to be viewed in light most favorable to the 
prosecution. It is not necessary in appraising its sufficiency 
that the tria1 court or reviewing court be convinced beyond a 
reasonable doubt of the guilt of the defendant the question 
is whether there is substantial evidence upon which a jury 
might justifiably find the defendant guilty beyond a 
reasonable doubt.' State v. West, 153 W. Va. 325 [168S.E.2d 
716] (1969)." Syllabus Point I, State v. Fischer, 158 W. Va. 72, 
211 S.E.2d 666 (1974). 

Syl. Pt. 5, State v. Grimes, 226 W.Va. 411, 701 S.E.2d 449 (2009); Syl. Pt. 3, State v. Taylor. 

200 W. Va. 661, 490 S.B.2d 748 (1997). 

The standard for reviewing the sufficiency of evidence to support a conviction is: 

A aimina1 defendant challenging the sufficiency of 
the evidence to support a conviction takes on a heavy 
burden. An appellate court must review all the evidence, 
whether direct or circumstantial, in the light most favorable 
to the prosecution and must credit all inferences and 
credIoility assessments that the jury might have drawn in 
favor of the prosecution. The evidence need not be 
inconsistent with every conclusion save that of guilt so long 
as the jury can find guilt beyond a reasonable doubt. 
Credibility determinations are for a jury and not an appellate 
court. Finally, a jury verdict should be set aside only when 
the record contains no evidence, regardless of how it is 
weighted, from which the jury could find guilt beyond a 
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reasonable doubt. To the extent that our prior cases are 
inconsistent, they are expressly overruled. Syllabus Point 3, 
State v. Guthrie, 194 W. Va. 657,461 S.E.2d 163 (1995). 

SyL Pt. 9, State v. Payne, 22S W.Va. 602, 694 S.E.2d 935 (2010)(quoting Guthrie in part). 

2 Discussion, 

In a light most favorable to the State, the jury had sufficient evidence before it to 

sustam their consideration of, and conviction for, the charge of Attempted Murder. 

Proof of serious bodily injury is not an element of the offense of Attempted 

Murder. State y. Georp. 185 W.Va. 539, 543, 408 S.E.2d 291, 295 (1991). Therefore, the 

Petitioner's argument that there was no expert testimony that Ms. Thomas' injuries 

were life-threatening is irrelevant. Even were it relevant, Ms. Thomas' testimony of her 

serious and severe injuries, corroborated by the medical records admitted, and the 

jury's own observances of the photographs and of Ms. Thomas' scars and 

disfigurements, were sufficient to establish the serious bodily injuries she suffered. 

Attempted Murder in the First Degree requires proof of malice, premeditation or 

lying in wait along with a specific intent to kill. State v. George, id. Malice could be 

inferred by the jury from the use of the deadly weapon and the cruelty of the stabbings 

since there was no evidence of a legal excuse, justification or provocation for the 

Petitioners attack on Ms. Thomas. See State ex rei. Corbin v. Haines, 218 W. Va. 315, 

320-324, 624 S.E.2d 752, 757-761 (2005). The jury could easily find premeditation, the 

Petitioners opportunity to reflect on the act, from the amount of time that lapsed 
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during the violent attack. The jury could find the Petitioner's intent to kill from the 

violence of the attack, the seriousness of the bodily injuries inflicted, and Ms. Thomas' 

testimony that the Petitioner said he was going to kill her. That the Petitioner was 

unsuccessful in killing Ms. Thomas, or stopped short of actually killing her, does not 

diminish his intent to kill at the time of his attack upon her. The jury had an 

opportunity to weigh the evidence before them, including the evidence that Ms. 

Thomas eventually persuaded the Petitioner in to taking her to the Washington, D.C., 

hospital for treatment of her wounds, before determining that he was guilty of 

Attempted Murder in the First Degree. 

The Petitioner fails to prove that the trial court erred in denying his motion for 

acquittal on the Attempted Murder charge, or that the jury had insufficient evidence 

before them to find him guilty of Attempted Murder in the First Degree. State v. 

Grimes, supra; State v. Payne, supra. The State asks this Court to deny the appeal. 

D. THE TRIAL COURT PROPERLY DENIED THE PEl'Il'IONER'S 

MOTIONS FOR. ACQUITTAL ON THE KIDNAPING CHAR.GE BASED 

ON THE EVIDENCE. 

The standard of review is that set forth in the argument immediately preceding. 

State v. Grimes. supra; State v. Payne. supra. In a light most favorable to the State, the 

jury had sufficient evidence before it to sustain their consideration of, and conviction 

for, the charge of Kidnaping. 
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The trial court's instruction to the jury on the elements of kidnaping followed the 

instruction approved by this Court in State v. Kitchen, 207 W. Va. 724, 727-728,536 

S.E.2d 488,491-492 (2000). The trial court's instruction read: 

Kidnapping is committed when a person by force, 
threat, duress, fraud or enticement takes, confines, conceals, 
decoys, inveigles or entices away, or transports into or out of 
this State or in any other manner kidnaps another person, 
for the purpose or with the intent of taking, receiving, 
demanding or extorting from such person or from any other 
perso~ any ransom, money or other thing, or to obtain any 
concession or advantage of any sort, or for the purpose or 
with the intent of shielding or protecting himself or others 
from bodily harm or of evading capture or arrest after he or 
they have committed a crime. 

[A.R. 903.] 

The evidence before the jury was that the Petitioner stabbed Ms. Thomas shortly 

after 1:00 a.m. After stabbing Ms. Thomas, the Petitioner kept her in the residence for a 

number of hours while she bled and suffered in agony, refusing to seek or take her for 

medical treabnent. The Petitioner's own testimony corroborates Ms. Thomas's 

testimony that a substantial period of time passed before he took her to Washington, 

D.C., for medical treabnent. The Petitioner claimed it was 7:00 a.m. when they left to go 

to the hospital. Ms. Thomas told the jury that everyone at the Martinsburg Veterans 

Hospital knew she and the Petitioner, and that the Martinsburg City Hospital was just a 

few blocks away from her residence. She told the jury the Petitioner refused to call 

family members for assistance. He told her to tell nobody about what occurred. The jury 
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could logically determine from this evidence that the Petitioner, by force, confined the 

Petitioner with the purpose or intent of evading capture or arrest after committing the 

crimes upon Ms. Thomas. 

The Petitioner fails to prove that the trial court erred in denying his motion for 

acquittal on the Kidnaping charge, or that the jury had insufficient evidence before 

them to find him guilty of Kidnaping. State v. Grimes, supra; State v. Payne, supra. 

Additionally, the Petitioner fails to prove that the trial court erred in not granting 

the motion for acquittal upon the Petitioner's theory that the kidnapping was incidental 

to the other crimes he committed upon Ms. Thomas. There are four elements that this 

Court examines to determine whether kidnaping is incidental to another crime: "(1) the 

length of time the victim was held or moved; (2) the distance the victim was forced to 

move; (3) the location and environment of the place the victim was detained; and (4) the 

exposure of the victim to an increased risk of harm." State v. Kitchen, supra, 536 S.E.2d 

488,493, citing State v. Miller, 175 W. Va. 616, 621, 336 S.E.2d 910, 915 (1985). 

The Court may apply those four factors to Ms. Thomas' kidnapping, as follows. 

1) Time. Ms. Thomas was forced to remain hostage to the Petitioner in her 

residence, without medical attention, from around 1:00 a.m., when the Petitioner first 

attacked her, until they left by vehicle around 7:00 a.m. to arrive at the Washington, 

D.C. hospital around 10:00 a.m. The time between 1:00 a.m. to 10:00 a.m. is nine hours. 
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2) Distance. Ms. Thomas was forced to remain in her residence in Martinsburg as 

she bled from her injuries. Several hours later, the Petitioner drove her hours away to 

Washington, D.C. The Petitioner drove her to D.C. despite the fact that there was a 

hospital a few blocks from Ms. Thomas' residence, and the Martinsburg VA Hospital 

where she worked, and where he was a patient was nearby. 

3) Location and environment. While the location where Ms. Thomas was 

detained was her own residence in Martinsburg, the environment was one where she 

had just suffered violent injuries and she was soaked in her own blood without any 

medical treatment for her stab wounds. 

4) Increased risk of harm. Ms. Thomas was exposed to an increased risk of death 

due to the lack of medical attention for her wounds, which attention she was unable to 

seek herself. But for Ms. Thomas' ingenuity in persuading the Petitioner to take her to 

Washington, D.C., for medical treatment since he refused her any local attention, Ms. 

Thomas may have died. 

Applying the four factors of Miller to Ms. Thomas, the Petitioner fails to prove 

that the tria1 court erred in denying his motion for acquittal on the Kidnaping charge. 

State v. Miller, supra. The Petitioner also fails to prove that the jury had insufficient 

evidence before them to find him guilty of Attempted Murder in the First Degree. State 

v. Grimes, supra; State v. Payne, supra. The State asks this Court to deny the appeal. 
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B. THE PETITIONER DOES NOT PROVE CUMULATIVE ERROR. 

1. Standard of review. 

As to cumulative error, this Court holds: 

[A] conviction may be set aside where 
the cumulative effect of numerous errors prevent a 
defendant from receiving a fair trial, even though anyone of 
such errors standing alone would be harmless error. 
[ ... ] Cumulative error analysis should evaluate only the 
effect of matters determined to be error, not 
the cumulative effect of non-errors. 

State v. Knuckles. 196 W. Va. 416, 425-426, 473 S.Eold 131, 140-141 (1996). 

2. Discussion. 

The Petitioner fails to prove any error to this Court, so there is no cumulative 

error to be evaluated. Id. 

a. The Trial Court Properly Admitted Blood DNA Evidence. 

The admission of evidence is reviewed under an abuse of discretion standard. 

State v. Wakefield, supra, 236 W. Va. 445,781 S.E.2d 222, 229 (2015). liThe preliminary 

issue of whether a sufficient chain of custody has been shown to permit the admission 

of physical evidence is for the trial court to resolve. Absent an abuse of discretion, that 

decision will not be disturbed on appeal." State v. Knuckles, supra, 196 W. Va. 416, 425

426,473 S.E.2d 131, dting Syl. Pt. 2, State v. Davis, 164 W. Va. 783,266 S.E.2d 909 (1980). 
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The State properly established a chain of custody for Ms. Thomas' blood DNA 

found on one of the knives collected from her aparbnent The trial court so found based 

on the trial evidence. [A.R. 601-603.] 

State Trooper Z. Conner testified at trial that he collected a couple of knives that 

appeared to have blood on them from Ms. Thomas' residence. He kept them in the State 

Police evidence room. He later swabbed one of the knives for blood, and obtained a 

buccal swab from Ms. Thomas, and sealed and forwarded those swabs to the State 

Police Lab for testing. [A.R. 325-337, 350, 375-378, 391-394.] 

Joel Harvey testified at trial that, as a forensic analyst at the State Police Lab, he 

received some swabs in this case in sealed envelopes by U.S. Mail. One was a swab 

from a knife that he tested and determined to be blood. Another swab was a ''known" 

sample from Sylvia Thomas. He packaged them and forwarded them to within the lab 

for DNA testing. [A.R. 566-581.] 

Melissa Runyan testified at trial that, as a DNA analyst at the State Police Lab, 

she received materials in this case from Joel Harvey after he analyzed them. One was a 

swab from a knife and the other a known sample from Sylvia Thomas. She described 

the DNA testing procedure, and identified the blood DNA found on the knife as being 

from Sylvia Thomas. [A.R. 582-593.] 

The Petitioner does not prove any error in the chain of custody of the blood DNA 

evidence. State v. Knuckles, supra; State v. Davis, supra. 
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b. The Petitioner Proves No Prejudice By The Lawful RJmdom Selection 
OfThe Jury Panel Or By The Traditional Recording OfTrial Proceedings By A 
Court Reporter. 

During jury selection, potential juror Deborah Burks was dismissed for cause on 

the trial court's motion, based on a personal history of being a victim of domestic 

violence, with no objection by either party. The Petitioner later objected to the lack of 

African-Americans on the panel. Ms. Burks was the only jwor of the fifty person panel 

that identified as African-American. [A.R 128-130,232-233,244-247.] 

The Petitioner offers no proof that the random jury selection process employed 

for his trial purposefully excluded black or African-American jurors. The Petitioner 

offers no proof that the State purposefully excluded black or African-American jurors 

from the Petitioner's trial. The Petitioner's assertion that the State struck Ms. Burks is 

rebutted by the record which reflects that she was struck for cause on the court's 

motion, with no objection made by either party. (The Petitioner's counsel notes this fact 

but presses the argument forward regardless of the record.) 

The Petitioner offers no proof in the record to corroborate his assertion that the 

Assistant Prosecuting Attorney had any racist motives in his conduct of the trial or 

made any racist remarks. The Petitioner offers no legal basis that trials should be 

recorded in some manner other than by court reporter or, had this trial been, such 

recording would bear out his assertions of overt and stated racism. 
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Neither Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L.Ed.2d 69 (1986), nor 

State v. Marrs, 180 W. Va. 693, 379 S.E.2d 497 (1989), regarding the purposeful exclusion 

of cognizable racial groups from a jury, are implicated in the Petitioner's case. The 

Petitioner does not prove any prejudice in the jury selection process, or in the recording 

of the trial proceedings. The Petitioner proves no error. 

c. The Petitioner Does Not Prove Error When The Trial Court Denied 

The Petitioner's Motion To Strike Prospective JUTOT Richard 'fhomIls. 

This Court holds that a trial court is to follow this standard upon a motion to 

strike a potential juror for cause: 

When considering whether to excuse a 
prospective juror for cause, a trial court is required to 
consider the totality of the circumstances and grounds 
relating to a potential request to excuse a prospective juror, 
to make a full inquiry to examine those circumstances and to 
resolve any doubts in favor of excusing the juror. 

Syl. Pt. 3, Q1)ell v. Miller, 211 W.Va. 285, 565 S.E.2d 407 (2002). 

This Court also holds that 

IIActual bias can be shown either by a juror's own 
admission of bias or by proof of specific facts which show 
the juror has such prejudice or connection with the parties at 
trial that bias is presumed." Syllabus Point 5, State v. 
Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996). 

Id., at Syi. Pt. 1. 

The Petitioner fails to prove that the trial court erred in declining to strike 

potential juror Richard Thomas for cause. The Petitioner misstates the record to this 
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Court when he asserts that Mr. Thomas was a "friend of the prosecutor's family and a 

law enforcement sympathizer." The record does not bear out that assertion. 

The record reflects that Mr. Thomas said he worked as a Maryland Correctional 

Officer with the husband of the elected Prosecuting Attorney. Individual voir dire of Mr. 

Thomas was undertaken by the trial court and the parties. There was no indication 

given by Mr. Thomas that his relationship with the husband was anything other than 

that of a fellow employee. Mr. Thomas also told the trial court that he would not give 

any greater weight to the testimony of law enforcement officers. There was nothing in 

his voir dire that suggested that this was untrue or intimated to any bias held for or 

against the Petitioner. 

Despite this record, the Petitioner moved to strike on the basis of a presumption 

that Mr. Thomas would give greater weight to law enforcement testimony. The trial 

court denied the motion to strike. The Petitioner later struck Mr. Thomas with a 

peremptory strike, and Mr. Thomas did not serve on the petit jury. [A.R. 119, 200-203, 

245.] 

The Petitioner does not prove that Mr. Thomas bore any bias or prejudice, either 

by his words, or by any proof that a bias or prejudice could be presumed, such that the 

trial court should have granted the motion to strike. O'Dell v. Miller, supra. The 

Petitioner does not prove that he was prejudiced by using one of his peremptory strikes 

to remove Mr. Thomas from the jury. 
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d. The Petitioner Does Not Prooe That The Trial Court Improperly 

Denied His Motion For New Trial, Which Was Based On An Allegation OfLate
Received Telephone Records. 

The Petitioner asserts to this Court, without any citation to the law, that the trial 

court should have granted his motion for new trial based on "newly discovered" 

evidence. To prove that the trial court erred, the Petitioner would have to have met the 

following standard: 

" I A new trial will not be granted on the ground of 
newly-discovered evidence unless the case comes within the 
following rules: (1) The evidence must appear to have been 
discovered since the trial, and, from the affidavit of the new 
witness, what such evidence will be, or its absence 
satisfactorily explained. (2) It must appear from facts stated 
in his [or her] affidavit that [the defendant] was diligent in 
ascertaining and securing [the] evidence, and that the new 
evidence is such that due diligence would not have secured 
it before the verdict. (3) Such evidence must be new and 
material, and not merely cumulative; and cumulative 
evidence is additional evidence of the same kind to the same 
point (4) The evidence must be such as ought to produce an 
opposite result at a second trial on the merits. (5) And the 
new trial will generally be refused when the sole object of 
the new evidence is to discredit or impeach a witness on the 
opposite side. Syl. pt. 1, Halstead v. Horton,_38 W.Va. 727, 18 
S.E. 953 (1894).' Syllabus, State v. Frazier,J62 W.Va. 935, 253 
S.E.2d 534 (1979)." Syllabus point 3, In re Renewed 
Investigation ofState Police Crime Laboratory, Serology 
Division,_219 W.Va. 408,633 S.E.2d 762 (2006). 

Syl. Pt 4, State ex reL Smith v. McBride, 224 W.Va. 196, 681 S.E.2d 81 (2009). 

Applying these factors, and after hearing argument, the trial court denied the 

motion for new trial. The trial court reasoned that the "newly discovered evidence" 
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were telephone records from another cell phone of Ms. Thomas', but that, contrary to 

the Petitioner's assertions, those records did not reflect any activity during the time 

frame of the Petitioner's attack or during the hours he kept her confined after the attack. 

The trial court ruled that the records were not relevant and were not exculpatory. The 

trial court also ruled that the records could not be used solely for impeachment 

purposes. [A.R.l023-1026.] 

The Petitioner musters no reasonable argument as to how the trial court erred. 

State ex rei. Smith v. McBride, supra. 

E. The Petitioner Does Not Prwe That He Was Prejudiced By A 

Remark From The Trial Court. 


The State does not dispute that the trial court awkwardly tried to spin some 

humor with the jury at the end of several long, tiring days when discussing after the 

close of all evidence whether the jury wanted to work later into the evening. [A.R. 833

838,837.] 

There was no objection had to the remark. The court's remark was not 

commentary on any material matter of the case. The court's remark was not 

commentary or instruction on the weight of any of the evidence. The Petitioner does not 

prove it to have been prejudicial. 

1bis Court holds: 
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liThe trial judge in a criminal trial must consistently 
be aware that he occupies a unique position in the minds of 
the jurors and is capable, because of his position, of unduly 
influencing jurors in the discharge of their duty as triers of 
the facts. This Court has consistently required trial judges 
not to intimate an opinion on any fact in issue in any 
manner. In criminal cases, we have frequently held that 
conduct of the trial judge which indicates his opinion on any 
material matter will result in a guilty verdict being set aside 
and a new trial awarded." Syllabus point 4, State v. 
Wotring, 167 W.Va. 104. 279 S.E.2d 182 {1981l. 

Syi. Pt 8, State v. Leep, 212 W. Va. 57, 569 S.E.2d 133 (2002). 

~ is different from the innocuous comment at issue in the case sub judice. 

In Leep, the criminal defendant's expert challenged the reliability of a test 

performed by the State's expert. The trial court then informed the jury that he 

previously ruled the State's evidence admissible as reliable, and that it was the jury's 

role to consider the weight and credibility of the evidence. The defendant objected. This 

Court reversed the conviction, ruling that the trial court's comment was actually an 

instruction to the jury on the weight of the evidence and that it effectively prejudiced 

the defendant's right to challenge the reliability of the State's evidence. 

In the case sub judice, however, the trial court simply made a bad joke to the jury. 

The joke was not objected to. The trial court was not commenting on the weight of any 

evidence or intimating any opinion on the facts of the case. The evidence before the jury 

was more than sufficient to sustain the convictions had. The Petitioner does not prove 

any prejudice whatsoever to his case. 
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As to each of the above arguments, the Petitioner proves no error, and no 

cumulative error. State v. Knuckles. supra. The State asks this Court to deny the appeal. 

F. THE TRIAL COURT PROPERLY SENTENCED THE PEl'lnONER TO 

THE STATUTORY LIFE SENTENCE FOR KIDNAPING APPUCABLE TO 

THE PROVEN FACTS. 

1. Standard of Review. 

"Sentences imposed by the triaI court, ifwithin statutory limits and if not based 

on some unpermissible factor, are not subject to appellate review." SyL Pt. 4, State v. 

Goodnidtt. 169 W. Va. 366, '1B7 S.E.2d 504 (1982). 

The sentencing court is given broad discretion in imposing sentence, as long as it 

is within the statutory limits and not based on an impermissible factor. State ex rei. 

Massey v. Hun. 197 W. Va. 729, 478 S.E.2d 579 (1996). 

2. Discussion. 

The Petitioner's life sentence was mandatory. The jury did not recommend 

mercy, so the Petitioner's life sentence was required to be without parole eligibility. W. 

Va. Code § 61-2-14a. 

The Petitioner was convicted of Kidnaping under the version of W. Va. Code § 

61-2-14a in effect at the time of the offense in November 2011. Prior to the 2012 

amendments, that statute read: 

(a) Any person who, by force, threat, duress, fraud or 
enticement take, confine, conceal, or decoy, inveigle or entice 
away, or transport into or out of this state or within this 
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state, or otherwise kidnap any other person, or hold hostage 
any other person for the purpose or with the intent of taking, 
receiving, demanding or extorting from such person, or from 
any other person or persons, any ransom, money or other 
thing, or any concession or advantage of any sort, or for the 
purpose or with the intent of shielding or protecting himself, 
herself or others from bodily harm or of evading capture or 
arrest after he or she or they have committed a crime shall be 
guilty ofafelony and, upon conviction, shall be punished by 
confinement by the division ofcorrectionsfor life, and, 
notwithstanding the provisions ofarticle twelve, chapter sixty-two 
of this code, shaU not be eligiblefor parole: Provided, That the 
following exceptions shall apply: (1) A jury may, in their 
discretion, recommend mercy, and ifsuch recommendation is 
,added to their verdict, such person shall be eligiblefor parole in 
accordance with the provisions of said article twelve; (2) if 
such person pleads guilty, the court may, in its discretion, 
provide that such person shall be eligible for parole in 
accordance with the provisions of said article twelve, and, if 
the court so provides, such person shall be eligible for parole 
in accordance with the provisions of said article twelve in 
the same manner and with like effect as if such person had 
been found guilty by the verdict of a jury and the jury had 
recommended mercy; (3) in all cases where the person 
against whom the offense is committed is returned, or is 
permitted to return, alive, without bodily harm having been 
inflicted upon him, but after ransom, money or other thing, or 
any concession or advantage of any sort has been paid or 
yielded, the punishment shall be confinement by the 
division of corrections for a definite term of years not less 
than twenty nor more than fifty; (4) in all cases where the 
person against whom the offense is committed is returned, 
or is permitted to return, alive, without bodily harm having 
been inflicted upon him or her, but without ransom, money or 
other thing, or any concession or advantage of any sort 
having been paid or yielded, the punishment shall be 
confinement by the division of corrections for a definite term 
of years not less than ten nor more than thirty. 

w. Va. Code § 61-2-14a [2011] (emphasis added). 
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The statute is plain that one convicted of kidnapping is to be sentenced to a life 

sentence, without eligibility for parole, unless one of the statutory exceptions apply. No 

exception applies in the Petitioner's case. The trial court sentenced the Petitioner for the 

kidnapping conviction to life, without parole eligibility. [A.R.I016-1018.] 

The first statutory exception is that the jury may recommend parole eligibility. 

W. Va. Code § 61-2-14a(1). The jury did not make a recommendation for the Petitioner. 

The second exception is that the trial court may permit parole eligibility for one 

convicted upon their plea. W. Va. Code § 61-2-14a(2). The Petitioner did not plead, but 

proceeded to trial. 

The third and fourth exceptions apply only in cases where the victim is returned 

without bodily harm having been inflicted upon him or her. W. Va. Code § 61-2-14a(3) 

and (4). Ms. Thomas managed to survive the multiple serious bodily injuries that the 

Petitioner inflicted upon her, which are well recounted in the trial record. 

The plain language of W. Va. Code § 61-2-14a makes no distinction as to when 

the bodily injuries may be inflicted. The plain language of W. Va. Code § 61-2-14a 

describes a qualifying intent or purpose of kidnaping as "evading capture or arrest after 

he or she or they have committed a crime." W. Va. Code § 61-2-14a does not exclude 

from these crimes committed those involving personal violence and resulting in bodily 

injury, such as rape, robbery, malicious assault, or attempted murder. The Petitioner 

asks this Court to make such an exception and to hold that since he viciously stabbed 
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Ms. Thomas before he kidnapped her, that is the same as not having committed bodily 

injury to her at all for purposes of W. Va. Code § 61-2-14a(3) or (4). The State asks this 

Court not to make such an exception where one does not exist in the statute. 

The jury found that the Petitioner inflicted serious bodily injuries upon Ms. 

Thomas. The trial court did not accept the Petitioner's invitation to pretend that it could 

find that Ms. Thomas was returned without bodily injury having been inflicted upon 

her, to impose a lesser sentence under W. Va. Code § 61-2-14a(3) or (4). The State urges 

this Court to decline the Petitioner's invitation to so pretend. 

The statutory sentence for kidnapping is life without parole eligibility. W. Va. 

Code § 61-2-14a. No statutory exception applies to the Petitioner. Id. The sentence is not 

reviewable on appeal. State v. Goodnight. supra. The State asks this Court to deny the 

appeal. 

VI. CONCLUSION. 

For the foregoing reasons, the Respondent respectfully requests this Court to 

affirm the trial court's rulings and the jury's verdict. 

Respectfully submitted, 
S~~ofWest Virginia, 

by- runse~(t ( 
l~{j[ ~<LL(, 

Christopher C. Quasebarth 
Chief Deputy Prosecuting Attorney 
State Bar No.: 4676 
380 W. South Street, Ste. 1100 
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