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Assignments of Error
I.

The Circuit Court committed reversible error in admitting improper Rule
404(b) evidence against Defendant at trial.

ll.

The Circuit Court committed reversible error in failing to exclude a late
disclosed Facebook printout and failing to grant a mistrial after improper
testimony regarding the document was introduced.

m.

The Circuit Court committed reversible error in failing to dismiss the first
degree attempted murder count.

IV.

The Circuit Court committed reversible error in failing to grant judgment of
acquittal on the kidnapping count, or alternatively, grant a new trial.

v.

Defendant was denied a fair trial due to the cumulative effect of a plethora of
errors.

a. DNA evidence was admitted without the proper chain-or-custody.
b. Defendant's rights were violated by the failure of the Circuit Court to secure
an appropriately diverse and representative jury panel.
c. A law enforcement officer should have been struck for cause from the jury
panel.
d. The trial court should have granted a new trial based on newly discovered
evidence.
e. Prejudicial comment by trial court.
VI.

Even if Defendant received a fair trial, the Circuit Court committed reversible
error in failing to appropriately sentence Defendant under a lesser alternative
statutory sentence.
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Statement of the Case
1. DefendantlPetitioner Lewis was indicted by a Berkeley County Grand Jury in Criminal Case
No. 12-F-138, for Attempted Murder in the First Degree (Count
II), Kidnapping (Count

lIn,

n, Malicious Assault (Count

2nd Domestic Assault (Count IV), and 2nd Domestic Battery

(Count V), arising from a November 16, 2011, incident with Sylvia Thomas (formerly
"Lewis"). See Indictment at Appendix ("App.") pp. 10-12.
2. The State filed a Notice of Intent to Use 404(b) Evidence, including a prior alleged assault
between Defendant and Ms. Thomas in February 2011, and the defense filed a response in
opposition. App. pp. 16-21.
3. Prior to trial, the defense filed motion to bifurcate regarding the domestic violence charges
and motions to sever and dismiss the kidnapping charge. See App. pp. 13-15,22-25.
4. A pretrial hearing was held on October 31,2013, wherein the trial court advised that it was
not familiar with 404(b) and counsel informed the court that a McGinnis hearing was needed,
App. pp. 49-52; the State presented testimony from Trooper See, who stated that on February
15,2011, she responded to a domestic violence complaint from Ms. Thomas, App. p. 55; that
Ms. Thomas said Defendant accused her of being with a boyfriend at that time, App. p. 57;
that he assaulted Ms. Thomas in her apartment, told her he was going to kill her, put a knife
to her chest, but then left, App. pp. 57-59; and that Trooper See filed a criminal complaint
against Defendant at that time and he was convicted of domestic battery. App. p. 60.
5. The State argued that the prior incident was properly admissible under State v. McGinnis,
193 W.Va. 147,455 S.E.2d 516 (1994) because it showed motive Gealously), intent (to kill)
and plan (to use a knife), App. pp. 63-67. The defense argued it was inadmissible because the
prior incident was irrelevant for motive/intent/plan purposes and any probative value was
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outweighed by the unfairly prejudicial effect, App. pp. 67-70. The defense analogized the
situation to the law under State v. McCraine, 214 W.Va. 188,588 S.E.2d 177 (2003) calling
for bifurcation of subsequent, enhanced offense charges on the issues of guilt and number of
prior convictions. App. p. 68.
6. The trial court then found evidence of the prior incident to be admissible for the reasons
argued by the State, over the objection of the Defendant. App. pp. 72-73.
7. The defense then raised its motion to sever the kidnapping charge, arguing the joinder of all
the charges was unfairly prejudicial. App. pp. 76-82.

The defense also argued that the

kidnapping count was merely incidental to the other crimes alleged, bringing the trial court's
attention to State v. Miller, 175 W.Va. 616, 336 S.E.2d 910 (1985) (outlining when a
kidnapping conviction is inappropriate as incidental to another crime). App. pp. 82-83.
8. In response, the State conceded that the kidnapping was not a "separate incident" and was not
a "separate offense". App. pp. 83-84.
9. The trial court then denied the pretrial motion to sever, finding the kidnapping and the attack
were all part ofthe same set of facts and arose at the same time. App. p. 85.
10. The first day oftrial proceeded on November 12, 2013, wherein:
The jury voir dire identified potential juror Richard Thomas as working with Berkeley
County Prosecutor Pamela Games-Neely's husband. App. p. 119. He was also a correctional
officer and the defense moved for cause to strike. App. pp. 200-203. The judge denied the
motion. App. pp. 202- 203. The defense used a peremptory challenge to strike him. App. p. 245.
Potential juror Deborah Brooks indicated that she had an opinion about the trial, had been
involved in a domestic violence case about ten years previously, and that it would cause her to
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lean one way or the other in the case. App. pp. 128-130. The judge removed her for cause and
neither the prosecutor nor defense counsel objected. Id.
Potential juror Oscar Casto indicated that he had worked on Prosecutor Neely's re
election campaign. App. p. 130-31. He was also a fonner law enforcement officer, but defense
counsel did not move to strike for cause. App. pp. 203-208.
Potential juror Goff stated that she was "shaking" and she did not feel like could "do it
from what [she] understood about it", indicating that she did not want to make a decision and
'Judge." App. pp. 140-41. She was excused and neither the prosecutor nor defense counsel
objected. Id.
Potential juror Hill indicated that she may have some preconceived leanings because of a
prior experience with a friend's domestic violence issue. App. pp. 164-165. The defense motion
to strike for cause was granted over the objection of the State. App. p. 169. Potential juror
Shelley was struck for cause upon motion of the State and over the objection of the defense after
he indicated he had previously pled guilty to a domestic violence charge. App. pp. 179-86.
Defendant objected to the fact that there were no persons of color on the entire jury panel,
which the trial court noted. App. pp. 232-33. Both the prosecutor and defense counsel initially
indicated that no person on the fifty member panel was black or African-American. App. p. 244.
The prosecutor indicated that it was "unfortunate" but that the jury was randomly pulled and it
was legal. Id. The trial judge indicated that there was nothing he could do about it except "pull
in some others and then it wouldn't be random." Id. The prosecutor then returned to the issue,
indicating that there was one jury panel member who stated that she was African-American on
the juror questionnaire but that she had been excused upon agreement of both parties due to her
prior experience as a domestic violence victim. App. pp. 246-47.
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Prior to the presentation of evidence, the defense moved for dismissal of the kidnapping
count based on the kidnapping statute being changed since the time of the alleged offense. App.
pp.255-260. Defense counsel argued that the State's theory and allegations in the matter were
more akin to the unlawful restraint statute, W.Va Code § 61-2-14g, that was enacted in 2011. [d.
Defense counsel also moved to exclude a Facebook printout of messages between the
alleged victim Sylvia Thomas and her alleged boyfriend Mackie Bonner, which the State
contended had the victim's blood on it but did not disclose to the defense until a week before
trial. App. pp. 261-62: The trial court initially ruled that the State could attempt to introduce the
Facebook printout into evidence but could not mention the blood on it, and the defense objected.
App. pp. 284-85. Defense counsel also moved to exclude DNA evidence of a blood swab from a
knife based on insufficient chain-of-custody. App. pp. 264-265.
The prosecutor's opening statement projected that the evidence would show Defendant
erupted into a jealous rage against his ex-wife Sylvia Thomas one night, stabbing her because he
thought she was seeing another man and then preventing her from going to a doctor until she
asked to go see a doctor in D.C. App. pp. 296-303. The State anticipated that the evidence
would show that Defendant prevented the alleged victim form going to a doctor in order to evade
capture or arrest and argued that conduct qualified as kidnapping under W.Va law. App. pp.
305-306.
Defense counsel's opening statement indicated that the evidence would show that
Defendant discovered that the alleged victim had been injured in a fight and tried to help her,
suggesting that she go to the hospital in D.C. because she worked at the local VA hospital. App.
pp. 307-309. He indicated that no witnesses would testify to hearing the alleged attack and
nobody would testify as to witnessing the alleged victim under duress when she left the
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apartment with Defendant in the morning and stopped for gas right outside the state police
barracks. App. p. 309.
The State's first witness was Trooper Zebulun Conner, who testified that he was on his
fourth day on the job, following basic training, when he received the call in this case on or about
November 20,2011, App. pp. 312-314; that he met with the alleged victim, observing her to be
"all bandaged up" with some visible injuries, App. pp. 315-320; that he went to the apartment in
Berkeley County where the alleged attack occurred, observing what appeared to be dried blood
on the floor and splattered on the couch, walls, bedroom pillows, and every room in the
apartment, a knife on the floor, another knife in the kitchen and blood in the sink, and hair on the
floor, App. pp. 320-324; that he observed blood on the knife on the floor, App. p. 325; that he
observed some blood very faintly and mixed with water on the knife in the kitchen, App. pp.
326-27; that he took DNA swabs from the alleged victim and knife on the floor about a year after
the incident, App. pp. 332-36; that he seized the knife from the apartment and took it to his
detachment where it was placed in temporary evidence, App. p. 336; that he went back and
retrieved the knife from the evidence locker when he did the DNA swabs, App. pp. 336-37; that
he did not investigate whether any other tenants at the apartment complex had any information
about the incident, did not seize clothes, and did not seize the hair, App. pp. 337-38; and that
when he collected the swab from the alleged victim's cheek he also collected a Facebook
printout that showed interaction between the alleged victim and a male, App. pp. 338-3.9.
11. On the second day of trial, the State advised the Court of the case of State v. John Davis,
Docket No. 11-1775 (W.Va. S. Ct. April 12, 2013), wherein the Supreme Court upheld a
kidnapping conviction under the prior kidnapping statute, W.Va. Code § 61-2-14a (1999).
Pp. 357-358. Defense counsel argued that the case was distinguishable, but the trial court
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ruled that the State could bring the charge under the criminal statute that was in effect at the
time of the crime over the objection ofthe defendant. App. pp. 358-59.
12. The trial then proceeded with additional testimony from Trooper Conner, who testified on
cross-examination that the alleged victim's phone number was "301-800-9153", App. p. 363;
that Defendant's daughter accompanied him and the alleged victim to inspect the apartment
but she did not go inside, App. pp. 367-69; that the only two items he seized from the
apartment were two knives, App. pp. 369-370; that he did not swab the stains in the
apartment that he thought was blood, did not inspect the exterior of the apartment, and did
not search the vehicles of Mr. Lewis or the alleged victim, App. p. 370; that he was unaware
of any report of screaming from the subject apartment on the night in question, App. p. 372;
that he did not retrieve any surveillance video from the various business and state police
barracks in the vicinity, App. p. 373-74; that he did not have any photos or documentation
showing that he was able to differentiate between the two knives before he did the swabbing
and proving which knife he swabbed, App. pp. 376-77; that he did not submit the knives for a
forensic examination and did not take fingerprints from the knives, App. pp. 377-78; that
there was no forensic evidence that Defendant handled either of the knives or the pot lid,
App. pp. 378-79; that he never interviewed Defendant, App. p. 380; that there was no
evidence of any furniture being in disarray in the apartment, Id. and pp. 395-96; that there
were photos of patches, band-aids and medication on the floor of the apartment and it
appeared someone had utilized a first-aid kit, App. p. 381-82; that he did not take statements
from medical personnel and did not obtain surveillance footage from the hospital, App. pp.
382-84; and that he did not obtain the alleged victim's cellphone or bank records, App. pp.
385-86.
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13. Trooper Conner testified on re-direct that the alleged victim's daughter may have also been
present when he went to inspect the apartment on November 20, 2011, and it looked like
someone had been trying to clean things up, App. pp. 395-96; and that there was evidence of
somebody being patched up and a bandage with blood on it, App. p. 397.
14. The State then presented testimony from Sylvia Thomas, who testified that she used to be
married to Defendant but divorced in June of2012, App. p. 400; that Defendant was the man
who attacked her, App. p. 401; that she had not used drugs or alcohol since February of2006,
but there was a point in her life when she had a substance abuse problem, App. p. 407; that
Defendant was from the D.C. area, p. 409; that when she met Defendant he was stable, but
then he stopped managing his medicine as prescribed and would have hallucinations, App.
pp. 410-11; that Defendant called her on November 15,2011, ranting about a lemon truck
and a checking account getting hacked, Id.; that Defendant was not living with her at that
time and his name was not on her apartment lease, App. p. 413; that they were separated, but
she would still let him stay overnight at the apartment, although they were not intimate, App.
pp. 414-15; that he would use her computer, App. p. 415-16; that during her work shift on
November 15, 2011, she left work briefly to help Defendant use the computer at her
apartment and then returned to work, App. p. 417-19; that she worked until midnight that day
and then went home, App. p. 419-20; that Defendant was still there talking about the lemon
truck and bank, she told him to leave and then she went to bed, App. p. 420; that she got up
to go to the bathroom in the night and he tried to touch her in a sexual way, which she
declined, App. p. 420-21; that he started beating her, said he was going to kill her, and he
had a knife, App. p. 421-22; that she was screaming bloody murder, App. p. 423; that she
tried to get to the door and he grabbed her and got on top of her, Id.; that he stabbed her, Id.;
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that he hit her with a glass pot lid, which dented in her face, App. p. 424; that she tried to run
and he grabbed her by her hair and ripped it out, App. pp. 424-25; that she plead with him to
let her get medical treatment and take her to the hospital, App. p. 425-26; that he didn't let
her go, saying she was going to tell somebody, and laid her down in her bed, App. pp. 426
27; that she asked him to take her to the hospital in D.C., App. pp. 427-28; that he tried to
clean up the apartment and helped her change clothes, App. p. 429; that he gave her some
towels, picked her up and put her in her truck, App. p. 430; that they left the apartment,
stopped to get gas and then went to the hospital in D.C., App. p. 430-31; that he told her she
was evil, needed to confess her sins, accused her of being with other men, including Mackie
Brown, and told her that he was going to kill her during the attack, App. p. 431-33; and that
Defendant was holding a printout of a Facebook conversation between Mackie and her that
had her blood on it, App. p. 434-435.
15. At that point, the defense moved for a mistrial based on Ms. Thomas's testimony violating
the trial court's order to not state that the substance on the Facebook printout was her blood.
App. p. 434-36. The trial judge did not think it was grounds for a mistrial and denied the
motion over the defense's objection. App. p. 437. The Facebook printout was then admitted
into evidence. App. p. 438
16. Ms. Thomas then continued to testify that she had a big cut on her head and knife injuries to
her right arm, resulting in impairment to her right hand, App. p. 439; that she had two plates
in her face and tear duct damage, App. p. 441; that when they got to D.C. she walked into the
hospital and told them she had been stabbed multiple times and beaten, but she did not know
who did it, App. p. 443-44; that Defendant was somewhere nearby at the time and he had
indicated that he had found her walking down the street bloody, App. p. 444; that she did not
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tell hospital staff that Defendant attacked her because she was scared and he told her not to
tell, App. pp. 444-445; that she told them she did not know what happened, but that she was
stabbed around 1:00 a.m., App. pp. 449-450; that what hospital to go to was not in her
control, App. pp. 450-52; that Defendant was there acting like nothing happened, App. p.
451; that she was transferred to another Washington area hospital, where she told them she
had been assaulted and then went home and her husband took her to the hospital, App. pp.
456-57; that she did not call the police from the hospital, App. p. 458; that her phone records
indicated that a call was made from her phone at 3:15 a.m., during the attack, but she did not
recognize the number and said she did not make the call, App. p. 463; that she called her
daughter from the hospital on November 18, 2011, App. p. 465; that she spent four days in
the hospital, App. pp. 466-67; and that Defendant's daughter picked her up from the hospital
and she went with her and her own daughter to the State Police barracks in Martinsburg to
report the incident, App. pp. 467-68.
17. The Court read a limiting instruction per McGinnis prior to the prosecutor's inquiry about
Defendant's prior alleged attack on Ms. Thomas, App. pp. 477-78.
18. Ms. Thomas then testified that Defendant had attacked her previously on February 15,2011,
when they were living together, App. p. 479; that he accused her of being at a boyfriend's
house, p. 481; that he pushed her down on her bed, choked her, kicked her, put a knife to her
chest, and threatened to kill her, App. pp. 481-84, and that she reported the incident to police,
got a protective order and decided to leave him after that alleged attack, pp. 484-86.
19. Prior to cross-examination, the trial court ruled that the defense could not inquire about Ms.
Thomas's history of prostitution, but could inquire about her prior drug use (sans convictions
that were more than ten years old) over the defense's objection, App. p. 475.
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20. On cross examination, Ms. Thomas testified that she had no difficulty reporting the prior
incident to police, App. p. 487; that Defendant was in a program for Vietnam vets with PTSD
and had a traumatic brain injury, App. p. 490-91; that Defendant did not take his medication
as prescribed and it affected his mental health and behavior, App. pp. 491-493; that he treated
her well when they first met, App. p. 493; that she got some benefits through having
Defendant as her spouse, App. pp. 494-495; that Defendant ran around with other women
during their marriage, but she did not run around on him, App. pp. 496-498; that she had two
separate cell phones at the time of the alleged attack on November 15th 116th , 2011, and she
thought she had given the records to the State, App. p. 502-503; that Defendant was an
invited guest at her residence on November 15th/16th , 2011, App. p. 509; that she got home
from work about 12:10 a.m., Id.; that she told Defendant to leave after he started whining
about lemon law and the bank account, and then she went to bed, Id.; that the confrontation
occurred about an hour after she went to bed, App. p. 510; that she had no idea why
Defendant would do it, App. p. 512; that nobody heard her scream, App. p. 513; that the time
period of the alleged attack was around 1:00 a.m. and she arrived at the hospital around 10:00
a.m., App. pp. 513-14; that Defendant tried to provide her first aid after he attacked her, App.
pp. 515-16; that she called the VA Medical Center at 6:16 a.m. on November 16, 2011, App.
p. 521; that Defendant called Mr. Bonner at 8:21 a.m. on November 16,2011, App. pp. 521
22; that bank records indicated that her bank card was used to get gas at 7:35 a.m. at the
AC&T station near her apartment on November 16, 2011, App. pp. 523-27; and that she
disputed hospital records that indicated she called Defendant at 17 :20 hours on November 16,
2011, App. p. 549-550; that Defendant was not going to take her to the hospital at first but
then they agreed that he would take her to the VA hospital in D.C., App. p. 554.
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21. A representative of AC&T testified that there would have been video evidence of Defendant
and Ms. Thomas getting gas on the subject morning but it was not preserved in time. App.
pp.560-476.
22. Joel Harvey, forensic analyst for WV State Police testified that he tested three swabs in the
case, one from a knife, which was blood, and two from Ms. Thomas, App. pp. 566-582.
Melissa Runyan, WV State Police forensic lab supervisor, testified that the DNA sample
from the blood on the knife was consistent with Ms. Thomas, but she had no knowledge of
the chain of custody of the swab from the knife before it reached the lab. App. pp. 582-592.
23. At the beginning of the third day of trial, the defense asked for a ruling on the chain of
custody of the swab purported to be from the knife, and the trial court denied the motion to
exclude it, finding sufficient chain of custody over the objection ofthe defense, App. p. 601
02.
24. The State then proceeded to present testimony from Mica Cobb, who testified that that Ms.
Thomas is her mother, App. p. 605; that she assisted her in making a report to the WV police,
App. p. 615-616; that she went to the apartment and took pictures, App. pp. 618-619; that she
told the trooper where everything was in the apartment, App. pp. 633-34; but that she had no
first-hand knowledge of what happened that night, App. pp. 628-29.
25. Mackey Bonner testified that he met Ms. Thomas through the VA, they became friends and
are close, App. p. 642-44; that he was friends with her on November 16, 2011, and they were
communicating through Facebook and telephone, App. pp. 644-45; that the morning of
November 16,2011, he called Ms. Thomas's phone and she answered and said she was busy,
but then Defendant said "Motherfucker, why you call my mother-fucking wife?", threatened

him and hung up, App. pp. 647-650; that he did not suspect any type of violence had
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occurred at that time, App. p. 654; that he and Ms. Thomas began dating after the alleged
attack, App. pp. 660-61; that he was not aware that Defendant would stay overnight at Ms.
Thomas's house during the time of the alleged attack, App. pp. 661-662; that he made no
report to the police after the phone calls on November 16,2011, and that he only heard that
Ms. Thomas had been attacked through a third party, App. pp. 664-666.
26. The State then presented testimony from Trooper See, who indicated she investigated the
prior alleged assault involving Defendant and Ms. Thomas in February of 2011, but had no
first-hand knowledge of it, App. pp. 670-674, 677-78; that she assisted in the investigation of
the November 16, 2011, incident and remembered seeing blood in the apartment, but did not
take swabs and had no further involvement in the investigation, App. pp. 674-680. She
testified that she learned certain things were not done during the investigation that should
have been done, App. p. 677.
27. The State then rested its case and the defense moved for judgment of acquittal, arguing that
Count I (Attempted Mmder) should be dismissed because there was not any evidence
presented that any of Ms. Thomas's wounds were life threatening and no evidence of
premediatation; conceding that a prima facie case had been made for Count II (Malicious
Assault); arguing that Count III (Kidnapping) should be dismissed because there was no
evidence of kidnapping, there was no concession or advantage gained by Defendant, the
allegations of kidnapping were merely incidental to the other crimes, and that the evidence
presented on the kidnapping charge constituted a misdemeanor unlawful restraint at worse;
and arguing that only one of Counts IV (Domestic Assault) and V (Domestic Battery) should
be allowed to move forward, App. pp. 684-691. In argument, defense counsel brought the
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Court's attention to State v. Miller, 175 W.Va. 616,336 S.E.2d 910 (1985), regarding when
kidnapping is merely incidental to another crime. App. pp. 691-93, 700.
28. The State argued that the kidnapping charge should not be dismissed because Defendant
gained the "concession or advantage" that Ms. Thomas would not tell anyone what he did
and that he confined or transported her out-of-state for the purpose of evading capture or
arrest. Pp. 693-700. The State relied on State v. John Davis, Docket No. 11-1775 (W.Va. S.
Ct. April 12, 2013) (denying an appellate claim that insufficient evidence was presented on a
kidnapping charge) to argue that there was sufficient evidence to support a kidnapping
conviction under the facts ofthis case. App. pp. 703-704.
29. The Court denied Defendant's motion for judgment of acquittal over the defense's objection.
App. p. 706.
30. The defense then proceeded with its case, calling Deputy Jarrett Jones, who testified that he
received a calIon November 16,2011, from a nurse at MedStar Hospital in D.C. who said a
stabbing had occurred in Berkeley County, App. p. 718; that he received information from
the hospital that Ms. Thomas had been attacked after coming home from the store and that
she did not want to be treated at a local hospital, App. p. 721; and that he went to Ms.
Thomas's residence and did not see any evidence ofa stabbing, App. p. 722.
31. The defense then called Corporal William Christian, who testified that he was involved in
investigating the call from the D.C. hospital on November 16, 2011, App. pp. 725-26; that he
got information from the hospital that the victim had been attacked with a knife, possibly
coming home from the grocery store; and that she went home after the incident and did not
want the police called, App. pp. 726-27.
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32. The defense also called Charlotte Brown who testified that she resided in the same duplex as
Mackey Bonner in November of 2011, App. p. 739, and saw a woman coming and going
from the duplex with Mr. Bonner three or four times per week. App. pp. 743-45.
33. The Defendant then testified that he was a military veteran, who sustained a head injury and
is one hundred percent disabled, App. pp. 746-748; that he has depression and gets
flashbacks, App. p. 751-52; that he had problems with substance abuse, p. 752; that he came
to Martinsburg for the brain-injury program, App. p. 754; that when she first met Ms.
Thomas she always wanted to go to the hotel and always asked him for money, App. pp. 755
56; that they got married in 2006, App. p. 756; that he ended the traumatic brain injury
program and moved in with Ms. Thomas, App. p. 757-78; that sometimes he would pass out
from diabetes, App. p. 758-59; that he and Ms. Thomas had a good relationship when they
were married and he bought her a car, App. p. 760-61; that Ms. Thomas got veteran benefits
because she was married to him, App. p. 761-63; that they started having problems when she
started getting uppity, pp. 761-65; that he found her in bed with another man in 2011, but he
did not attack her, and just packed up his stuff and went back to D.C., App. pp. 767-770; that
she called him and said she made a mistake and he returned to Martinsburg, App. pp. 770-72;
that then they got in an argument over money but he did not choke her or threaten her with a
!mife, App. pp. 772-775; that he told her to leave and she moved out of their apartment, App.
pp. 776-78; that their relationship ended after February of2011, App. p. 778; that he went to
Pennsylvania for a mental program to adjust his medicine because he suffers from depression
and has episodes when he does not take his medicine correctly, App. p. 780-81; that Ms.
Thomas tried to reconcile with him, because the bible says that they were supposed to be
married forever, but that was before he knew she had been married five times before and one
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of her other husbands ended up in the same predicament that he was in, App. pp. 781-82; that
they were working on their relationship in the summer of 2011, App. p. 783; that in late
summer or early fall of 2011 she told him that she dropped charges against him but he was
still taken to jail for missing a court date and she visited him every week in jail, App. pp.
786-88; that she picked him up from jail, pp. 788-89; that they started having problems in
October and November 2011, when she would go to work and not come home and he knew
she was up to the same thing again, App. pp. 789-790; that on November 15, 2011, he
cooked her a roast and thought she was coming home, p. 791; that she did not come home
until after 3 :00 a.m. in the morning, p. 792; that she came in the door cursing at her and
asking why he did not come get her, App. pp. 792-93; that she was bleeding and looked like
somebody kicked her in the face, App. p. 793; that he wanted to call the police but she would
not call the police and acted like she was trying to protect somebody, Id.; that he rendered
care and assistance to her, Id.; that he wanted to take her to the hospital but that she did not
want to go until she started feeling pain after whatever she was on wore off, App. p. 794; that
he wanted to take her to a local hospital but she would not let him because she did not want
people in her business, App. pp. 794-96; that she would not tell him what happened, p. 794;
that she asked him to take her to D.C. , gave him her gas card, and asked him to get her
cigarettes, p. 796, that she called her work and told them she was in a car accident, App. pp.
797-98; that when they left the apartment all the blood was not all over the place and he did
not think it was blood, p. 798; that when they got to the hospital she got out at the entrance
but it took him forty-five minutes to find a parking spot, App. pp. 798-99; that he told the
hospital that she was jumped by some girls because she finally told him that is what
happened, p. 799; that a nurse told him that Ms. Thomas had been transferred to another
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hospital but would not tell him where because he was a suspect and then he went home, App.
pp. 799-800; that the hospital then called and said that Ms. Thomas wanted to see him, so he
went back, p. 800; that he visited her again the next couple days, App. p. 800-801; that then
she started getting an attitude, so he told her he was getting a divorce and not going back to
Martinsburg, p. 801; that he left the hospital, and then returned at Ms. Thomas's request, but
the police were there and told him she said he beat her up so he had to leave, App. pp. 801
802; and that he did not have any more contact with Ms. Thomas after that day, p. 802.
34. After Defendant's direct examination, there was a brief recess and the trial court noted its
ruling that the State could not proceed on its ''transporting out-of-state" theory of kidnapping
because the indictment failed to allege any such conduct, and that the court would instruct the
jury on unlawful restraint as a lesser included offense of kidnapping over the objection of the
State, App. pp. 810-11.
35. On cross-examination Defendant reiterated that Ms. Thomas told him that a girl jumped her
at the store, App. p. 818; that he was not upset that Ms. Thomas took his things because he
puts his value in people not material things, App. p. 819; that he did not call an ambulance
when Ms. Thomas came into the apartment bloody and battered because she did not want to
and did not want to call the police, App. pp. 821-23; that he did not think she was hurt that
bad, App. pp. 822-23; that she was high, App. p. 823; that it could not have been blood all
over the apartment, App. p. 826; that the knife was not on the floor when he left, App. p. 827;
that his finger prints were not on the knife, App. p. 828; that he suspected Ms. Thomas was
accusing him of attacking her because he told her he would buy her a house but never did
because she kept doing certain things, App. p. 829; and that he had been asking his lawyer
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why he did not have any black jurors and that was one of his main concerns, App. p. 832.
Then, the defense rested. ld.
36. The Court then inquired how long the jurors could stay that evening and asked if anyone had
a spouse that was going to "beat them up or anything." App. p. 837
37. On the fourth day of trial the Circuit Court instructed the jury on the law and neither counsel
indicated that they had any corrections, App. p. 854 and Jury Charge at App. pp. 893-910.
38. The State then gave its closing argument, App. pp. 854-74, and the defense gave its closing
argument, App. pp. 874-885.
39. The jury then found Defendant guilty on kidnapping without mercy, attempted murder in the

first degree, malicious assault, domestic assault and domestic battery. See Verdict Form,
Sentencing Order and Resentencing Order, at App. pp. 911-12, 1016-18, 1027-1030.
40. The matter then proceeded to a sentencing hearing on January 16, 2014, wherein the trial
court advised that phone records that had been subpoenaed from AT&T had just been
produced that day by mail, p. 929; the trial court also indicated that it had read Defendant's
motion for judgment of acquittal and new trial; the defense argued there was insufficient
evidence on the first degree attempted murder charge because there was no testimony that the
injuries were life-threatening and no evidence of premeditation/deliberation, pp. 932-933;
that the kidnapping count should be dismissed because the State did not prove any
concession was obtained after the attack and the restraint on Ms. Thomas was merely
incidental to the attack, pp. 933-36; that the allegation that Defendant confined Ms. Thomas
to prevent her from contacting authorities because she did not contact authorities until four
days after the incident allegedly occurred, ld.; that the State's contention that this was a case
of first degree attempted murder, wherein Defendant detained Ms. Thomas in an effort to
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delay medical treatment, established that any restraint confinement was simply incidental to
the attempted murder per State v. Miller, 175 W.Va. 616, 336 S.E.2d 910 (1985), p. 937; that
the evidence failed to establish any clear timeline of when the attack occurred and when
Defendant took Ms. Thomas for treatment, pp. 938-39; that State v Brumfield, 178 W.Va
240,358 S.E 2d 801 (1987) dictated established any detention in this matter was incident to
the other offenses, p. 940-941; that other kidnapping cases were distinguishable, p. 943-944;
that the trial court erred in admitting 404(b) evidence of the alleged assault in early 2011
under McGinnis and State v McFarland, 228 W.Va 492, 721 S.E. 2d 62 (2011) (per curiam),
p. 944-48; that the court erred by failing to grant the motion to sever and dismiss the
kidnapping change because of the change in law, p. 948; that a new trial should be granted
because of the erroneous admission under State ex reI. Rusen v. Hill, 193 W.Va 133,454 S.E.
2d 427 (1994) of the lately disclosed Facebook printout and Ms. Thomas's impermissible
reference to blood being on the document at trial in contravention of the trial court's order,
pp. 948-955, 958; that the court erred in failing to exclude the DNA testing based on
insufficient chain of custody under State v KAuckles, 196 W.Va 416,473 S.E.2d 131 (1996),
pp. 955-56; and that Defendant was denied a fair trial because there was no member of the
juror panel that was African American, pp. 956-57; that the court erred in not striking
Richards Thomas who was a correctional officer, p. 957-58; and that a lesser alternative
statutory sentence should have been imposed because there was no evidence that any harm
came to Ms. Thomas after the alleged kidnapping, but rather Defendant took affirmative
action to transport victim to the hospital, pp. 958-961. See also Defendant's Motion for
Judgment of Acquittal or New Trial at App. pp. 920-26.
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41. The trial court denied the motion, incorporating its prior findings and the facts set forth in the
State's response, and finding that the length of time (seven hours) of detention and the
increased risk of harm from the delay in getting medical treatment factored into its decision
that a kidnapping occurred. App. pp. 979-980 and Order at App. pp 1014-15.
42. The trial court also denied Defendant's request for an alternative lesser statutory sentence of
years because bodily harm was inflicted and sentenced Defendant to life without the
possibility of parole. App. pp. 1004-06, Sentencing and Resentencing Order at App. pp.
1016-18, 1027-30.
43. Defendant than filed a Supplemental Motion for New Trial, arguing that the newly produced
records from Ms. Thomas's AT&T cell phone established that a kidnapping did not occur.
App. pp 1010-1013.
44. The trial court denied the motion though, finding that he records were immaterial and would
not lead to a different result at a new trial. Order Denying at App. pp. 1023-26.
45. On or about February 14,2014, Defendant originally filed a Notice of Intent to Appeal from
his convictions in Berkeley County Criminal Case 12-F-138. The appeal was assigned
Supreme Court Docket No. 14-0169. On or about June 11, 2014, Defendant moved to
dismiss the appeal, indicating that he intended to pursue post-conviction habeas relief, rather
than a direct appeal. Defendant then filed a habeas petition, but subsequently filed a pro se
motion for re-sentencing for appeal purposes in Criminal Case 12-F-138 and withdrew his
habeas petition. The Circuit Court granted the motion and entered its Order Re-sentencing
Defendant for Appeal Purposes on August 25,2015 in Case No. 12-F-138.
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Summary of the Argument

Defendant argues that he was denied a fundamentally fair trial in violation of his
constitutional due process rights for the following reasons:
Defendant argues he was prejudiced from the beginning of the trial because the jtuy panel
was not fairly diverse and representative of minorities. Defendant believes there should have
been black people on the jtuy, or at least, enough black people in the potential juror panel to
accurately reflect their proportion in the local community. Plus, a juror who should have been
struck for cause because he was a law enforcement officer and friends with a prosecutor's spouse
was not.
Additionally, improper Rule 404 (b) was admitted against Defendant, which unfairly
prejudiced him throughout the trial. He was also unfairly prejudiced by the admission of a late
disclosed, allegedly blood-stained, Facebook printout that the defense had no opportunity to
rebut. The error was compounded by the trial court's refusal to grant a mistrial after the alleged
victim contravened the court's order to refrain from making any statement about blood being on
the document. The document, as well as the vast majority of the alleged blood in the apartment,
was never even tested to determine if the substance was blood. The DNA testing that was
performed did not have the proper chain of custody, and yet, was still admitted into evidence
against Petitioner.
Even considering the improperly admitted evidence, the evidence against Defendant was
wholly insufficient on the attempted murder in the first degree and kidnapping counts. There
was no evidence of premeditation or any evidence that Defendant gained some sort of concession
or advantage from the alleged confinement ofthe alleged victim. Even if evidence was sufficient
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to suggest some restraint occurred, any such restraint was merely incidental to the alleged assault
and attempted murder, such that a separate kidnapping conviction is improper.
Finally, if this Supreme Court finds no error in the trial proceeding, Defendant still
should have been sentenced to a lesser alternative sentence because he did not harm the victim
after the initial alleged attack, but rather, delivered her to a hospital to get medical treatment.
Petitioner believes these errors, both individually and cumulatively, entitle him to
judgement of acquittal, a new trial, or amended sentencing at the least.

Statement Regarding Oral Argument and Decision
Petitioner's counsel believes oral argument is unnecessary.

Argument
I.

The Circuit Court committed reversible error in admitting improper Rule
404(b) evidence against Defendant at trial.
In Syllabus Points 1 and 2, State v. McGinnis, 193 W.Va147, 455 S.E.2d 516 (1994), this

Supreme Court held:
1. When offering evidence under Rule 404(b) of the West Virginia Rules of Evidence,
the prosecution is required to identify the specific purpose for which the evidence is
being offered and the jury must be instructed to limit its consideration of the evidence to
only that purpose. It is not sufficient for the prosecution or the trial court merely to cite or
mention the litany of possible uses listed in Rule 404(b). The specific and precise purpose
for which the evidence is offered must clearly be shown from the record and that purpose
alone must be told to the jury in the trial court's instruction.
2. Where an offer of evidence is made under Rule 404(b) of the West Virginia Rules of
Evidence, the trial court, pursuant to Rule 104(a) of the West Virginia Rules of Evidence,
is to detennine its admissibility. Before admitting the evidence, the trial court should
conduct an in camera hearing as stated in State v. Dolin, 176 W. Va. 688, 347 S.E.2d 208
(1986). After hearing the evidence and arguments of counsel, the trial court must be
satisfied by a preponderance of the evidence that the acts or conduct occurred and that the
defendant committed the acts. If the trial court does not find by a preponderance of the
evidence that the acts or conduct was committed or that the defendant was the actor, the
evidence should be excluded under Rule 404(b). If a sufficient showing has been made,
the trial court must then determine the relevancy of the evidence under Rules 401 and
402 of the West Virginia Rules of Evidence and conduct the balancing required under
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Rule 403 of the West Virginia Rules of Evidence. If the trial court is then satisfied that
the Rule 404(b) evidence is admissible, it should instruct the jury on the limited purpose
for which such evidence has been admitted. A limiting instruction should be given at the
time the evidence is offered, and we recommend that it be repeated in the trial court's
general charge to the jury at the conclusion of the evidence.
Defendant argues that the trial court committed reversible and prejudicial error by
pennitting the State to offer evidence of a prior incident on February 15, 2011, wherein the
Defendant was charged with Domestic Battery after he allegedly held a knife to Ms. Thomas's
chest and threatened to kill her. The trial court found that evidence of the February 15, 2011
alleged altercation between Defendant and Ms. Thomas was properly admissible under McGinnis
because it showed motive Gealously), intent (to kill) and plan (to use a knife). App. pp. 63-67,
72-73. Unfortunately, the trial court did not require the State to offer testimony from alleged
victim at the 404(b) hearing which may have resulted in a different ruling by the court. App. pp.
55-56.

Defendant contends that reasons relied upon by the trial court for admitting the evidence
were illegitimate. The "motive" reasoning is invalid because there was not a sufficient link
between the evidence of the February 15, 2011 incident to establish a basis for motive for the
alleged offense in November 2011. The allegation that Defendant accused Ms. Thomas of being
with a boyfriend in February 2011 cannot be used to prove that Defendant had a jealous rage
nine months later in November 2011. Additionally, based upon the alleged victim's testimony,
she did not start communicating with Mr. Bonner until after February 2011, so there is no
possibility that Defendant could have been jealous of Mr. Bonner in February 2011. There is
simply nothing about the February 2011 incident that explains why Defendant would commit the
alleged November 2011 crime.
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Defendant further contends that "intent" was not a legitimate basis to admit prior bad act
evidence because, even if Defendant said that he was going to kill Ms. Thomas in February
2011, there was no evidence that he would have continuously held on to that intent to kill her for
nine months until November 2011. Rather, the evidence was quite the contrary - Defendant took
Ms. Thomas to the hospital after the November incident, eliminating the possibility and
rationality of any factual finding that he intended or attempted to kill her.
"Plan", modus operandi, or signature evidence was also not a legitimate basis to admit
the prior bad act evidence because the allegation from the February 2011 incident was that
Defendant touched a knife to Ms. Thomas's chest and threatened her, but then quickly left
without causing her more than some scratches. In November 2011, the allegation was that he
viciously stabbed, beat, and kidnapped Ms. Thomas, inflicting horrible injuries over an extended
period of time. That is clearly not the same plan.
Defendant relies on the reasoning ofthe Court in State v McFarland, 228 W.Va. 492, 721
S.E. 2d 62 (2011) (per curiam) wherein the Court reversed the Defendant's conviction,
concluding that the trial court erred by admitting 404(b) evidence when there was no evidence
that defendant's crime at issue therein was part of a common scheme or plan that began several
. years earlier at the time of the prior bad acts. This Supreme Court has recognized that "where a
defendant commits a series of crimes which bear a unique pattern such that the modus operandi
is so unusual it becomes like a signature, then evidence of other crimes may be admissible."

State v. Dolin, 176 W.Va at 698 n. 14,347 S.E.2d at 218 n. 14 (citations omitted). But a brief
domestic disturbance nine months prior to the crimes charge herein does not qualify as a "series"
or a "unique pattern".
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Even if relevant, Defendant contends that the de minimis probative value of the prior bad
act evidence was substantially outweighed by the prejudicial effect it had upon Defendant at
trial. There was an enonnous lapse and gap in the investigation and forensic evidence in this case
(no interviewing of witnesses other than the alleged victim, no retrieval of relevant surveillance
video footage, no DNA testing on the vast majority of items in the apartment, no fingerprinting
connecting Defendant to the knife, etc.) See Trooper Conner testimony at App. pp. 312-39, 363
97. Thus, Defendant asserts that the jury more likely relied on the allegations that he previously
threatened Ms. Thomas with a knife in February 2011, rather than relying on the evidence
regarding the November 2011 incident in order to find him guilty in this case.

ll.

The Circuit Court committed reversible error in failing to exclude a late
disclosed Facebook printout and failing to grant a mistrial after improper
testimony regarding the document was introduced.
Defendant contends that the trial court committed reversible and prejudicial error by

failing to grant Defendant's Motion to Exclude the Facebook printout first disclosed by the State
one week prior to trial. See Motion at App. 29-31 and Trial Transcript at App. 284-85, 438, and
Facebook Document Production at App. pp. 26-28. Defendant contends that said note was
prejudicial to his case and given the late disclosure by the State the Defendant did not have
sufficient time to prepare to rebut said evidence. The Circuit Court was not pleased with the
State's late disclosure but allowed the document to be admitted anyway, subject to the court's
ruling that the substance on the document could not be referred to as blood. App. 284-85,438.
As to the late disclosure of the Facebook evidence, Defendant relies upon State ex reI.

Rusen v. Hill, 193 W.Va. 133,454 S.E. 2d 427 (1994) wherein the Court promulgated a standard
to review Rule 16 discovery violations. In Syllabus Point 2, the Court stated in pertinent part:
"The traditional appellate standard for determining prejudice for discovery violations under Rule
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16 ofthe West Virginia Rules of Criminal Procedure involves a two-pronged analysis (1) did the
non-disclosure surprise the defendant on material fact, and (2) did it hamper the preparation and
presentation ofthe defendant's case." 193 W.Va. at 135.
The Court further stated:
"Discovery is one of the most important tools of a criminal defendant. The purpose of
Rule 16(a), our basic discovery rule in criminal cases, is to protect a defendant's right to a
fair trial. The degree to which that right suffers as a result of a discovery violation cannot
be determined simply by asking would the non-disclosed information enhance or destroy
the State's case. A significant inquiry is how the timely access ofthat information would
have affected the success of a defendant's case"
193 W.Va. at 139.
Obviously, disclosing a purported bloody Facebook printout a week prior to trial
hampered the presentation and preparation of the Defendant's case. Whether there was blood on
the document and whose blood it may have been were undoubtedly material facts in the case.
The defense may have been able to secure DNA testing and evidence establishing that the
substance was not blood or it was a third party's blood, which would have totally destroyed the
State's case. The late disclosure prevented the defense from doing so.
The trial court's ruling - that the document could be admitted evidence but that no
reference could be made to the alleged blood - did not alleviate the harm done by the State's late
disclosure because the jury was left to assume the substance was blood.

The trial court

compounded the problem and committed reversible and prejudicial error by not granting Motion
for Mistrial during the direct examination testimony of Ms. Thomas who offered testimony about
her blood on the Facebook note in violation of the court's earlier ruling. App. at pp. 434-38.

w.Va. R. Cr. P. 33 (New trial) provides, in part:

The court on motion of a defendant may

grant a new trial to that defendant if required in the interest ofjustice. This Supreme Court
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reviews the circuit court's decision to grant or deny a motion for mistrial is reviewed under an
abuse of discretion standard.

"In reviewing challenges to findings and rulings made by a circuit court, we apply a two
pronged deferential standard of review. We review the rulings of the circuit court
concerning a new trial and its conclusion as to the existence of reversible error under an
abuse of discretion standard, and we review the circuit court's underlying factual findings
under a clearly erroneous standard. Questions of law are subject to a de novo review."
Syllabus Point 3, State v. Vance, 207 W.Va. 640,535 S.E.2d 484 (2000).
As explained in State v. Williams, 172 W.Va. 295, 304, 305 S.E.2d 251, 260 (1983)

(citations omitted):
The decision to declare a mistrial, discharge the jury and order a new trial in a criminal
case is a matter within the sound discretion of the trial court. A trial court is empowered
to exercise this discretion only when there is a ''manifest necessity" for discharging the
jury before it has rendered its verdict.
There was manifest necessity for a mistrial and new trial in this matter because the
State's key witness blatantly contravened the trial court's order precluding testimony about blood
on the Facebook printout. The trial court had made the order in an attempt, albeit insufficient, to
remedy the State's late disclosure of the evidence. There must necessarily be a consequence for
a violation of the trial court's order, especially when the purpose of the order was to try to get the
Defendant a fair trial. The trial court failed to impose an appropriate consequence, but this
Supreme Court has the power to fix the problem by granting Defendant a new trial.

m.

The Circuit Court committed reversible error in failing to dismiss the first
degree attempted murder count.
The Defendant contends that trial court erred by failing to grant the Defendant's Motion

for Judgment of Acquittal as to Attempted First Degree Murder as the State failed to offer any
evidence at trial to support the jury's verdict of guilt as to Count I of the indictment, specifically
the elements of intent to kill and premeditation. Thus, there was insufficient evidence of that
count and it should have been dismissed.
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The standard upon which the Court is to consider this assignment of error can be found in
the case of State v. Guthrie, 194 W.Va. 657,461 S.E.2d 163 (1995), and is whether, after viewing
the evidence in the light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime proved beyond a reasonable doubt.

In Guthrie, the

Court summarized its new standard for determining when a verdict of guilt should be set aside on
the grounds that it is contrary to the evidence, relying heavily upon the United States Supreme
Court case of Jackson v. Virginia,443 U.S.307, 99 S. Ct. 2781,61 L.Ed.2d 560 (1979):

In summary, a criminal defendant challenging the sufficiency of the evidence to support a
conviction takes on a heavy burden. An appellate court must review all the evidence,
whether direct or circumstantial, in the light most favorable to the prosecution and must
credit all inferences and credibility assessments that the jury might have drawn in favor
of the prosecution. The evidence need not be inconsistent with every conclusion save
that of guilt so long as the jury can find guilt beyond a reasonable doubt. As we have
cautioned before, appellate review is not a device for this Court to replace a jury's finding
with our own conclusion. On review, we will not weigh evidence or determine
credibility. Credibility detenninations are for a jury and not an appellate court. On
appeal, we will not disturb a verdict in a criminal case unless we find that reasonable
minds could not have reached the same conclusion. Finally, a jury verdict should be set
aside only when the record contains no evidence, regardless of how it is weighed, from
To the extent that our
which the jury could find guilt beyond a reasonable doubt.
prior cases are inconsistent with our decision announced today, they are expressly
overruled.
Defendant argues that no testimony was offered from any medical expert indicating that
any of the alleged victim's injuries were life threatening. Counsel is unaware of any case law
requiring that the State prove that injuries were life-threatening to establish attempted first
degree murder; however, the lack of life-threatening injuries would strongly suggest that
Defendant's intent was not to kill Ms. Thomas. Under the State's theory, Defendant was armed
with a knife and had unimpeded access to Ms. Thomas for about six hours. If he intended to kill
her, then he surely could and would have.
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Defendant also submits that even if intent to kill was established, the State offered no
evidence of premeditation and deliberation, which would have been required to prove attempted
murder in the first degree. On the contrary, the State's theory was that Defendant assaulted Ms.
Thomas in a jealous fit of rage after discovering a Facebook conversation between her and her
boyfriend. That is a classic "crime of passion" and attempted murder in the second degree, at
worst.
But no attempted murder conviction whatsoever can be upheld in this case because
Defendant transported the victim to the hospital for medical treatment. That fact completely
disproves any theory that Defendant intended to kill Ms. Thomas or planned to do so.
" 'A reviewing court should not reverse a criminal case on the facts which have been
passed upon by the jury, unless the court can say that there is reasonable doubt of guilt and that
the verdict must have been the result of misapprehension, or passion and prejudice.' Syllabus
point 3, State v. Sprigg, 103 W.Va. 404, 137 S.E. 746 (1927)." Syllabus Point 1, State v. Easton,
203 W.Va. 631, 510 S.E.2d 465 (1998). In this case, the jury must have misapprehended the
required elements of intent to kill and premeditation in finding Defendant guilty of attempted
murder in the first degree. Thus, this Supreme Court should reverse Defendant's conviction, and
further hold that an assailant, who successfully transports the victim to obtain medical treatment,
thereby preventing loss of life, cannot be convicted of attempted murder.

IV.

The Circuit Court committed reversible error in failing to grant judgment of
acquittal on the kidnapping count, or alternatively, grant a new trial.
Defendant argues contends that trial court erred by failing to grant his Motion for

Judgment of Acquittal as to the kidnapping charge as the State failed to offer any evidence at
trial to support the jury's verdict of guilt as to Count ill ofthe indictment.
Defendant was tried under West Virginia Code § 61-2-14a (1999), which stated:
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[a]ny person who, by force, threat, duress, fraud or enticement take, confine, conceal, or
decoy, inveigle or entice away, or transport into or out of this state or within this state, or
otherwise kidnap any other person, or hold hostage any other person for the purpose or
with the intent of taking, receiving, demanding or extorting from such person, or from
any other person or persons, any ransom, money or other thing, or any concession or
advantage of any sort, or for the purpose or with the intent of shielding or protecting
himself, herself or others from bodily harm or of evading capture or arrest after he or she
or they have committed a crime shall be guilty of a felony and, upon conviction, shall be
punished by confinement by the division of corrections for life....
The State's theory was that the Defendant confined the alleged victim in order to gain an
advantage or concession and/or evade capture or arrest, after committing Malicious Assault. But
the alleged victim testified that after the Defendant attacked her he helped her change her
clothes, gave her towels, attempted to clean the apartment, and drove her to Washington, D.C. to
the VA Hospital. App. pp. 427-431. There was no evidence of a stand-off situation where
negotiators had to be called in to mediate a resolution with Defendant. There was insufficient
evidence of the Defendant tying up the alleged victim or physically restraining her from going to
tell the police or seeking medical treatment. (per Ms. Thomas's testimony, she may have been
too weak from the attack to be able to seek help herself, but the fact that she sustained significant
injuries does not automatically equal a kidnapping. App. p. 431.) There was no evidence that
Defendant asked for money (other than gas to get Ms. Thomas to the hospital). There was no
evidence that Defendant used Ms. Thomas as a shield to protect himself or as a bargaining chip
to evade capture or arrest.

On the contrary, he took her out in public and to the hospital, where he apparently stayed
by her side for some amount oftime! How could any rational jury find that such conduct was for
the purpose of gaining an advantage or evading capture? Perhaps he benefitted from ensuring
Ms. Thomas obtained medical treatment and did not die, but this Supreme Court should not deter
such motivation by finding the same sufficient to support a kidnapping conviction.
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The Defendant also argues that the trial court committed reversible and prejudicial error
by not concluding that the Kidnapping was incidental to Counts 1,2,4, and 5 of the indictment.
The conduct alleged by the State to have occurred in the alleged victim's apartment would all be
part of the Defendant's alleged commission of Counts 1, 2, 4, and 5 See State v Miller, 175
W.Va 616, 336 S.E.2d 910 (1985), State v Brumfield, 178 W.Va 240, 358 S.E 2d 801 (1987),
State v Hanna, 180 W.Va 598, 378 S.E. 2d 640 (1989), State v. Fortner, 182 W.Va. 345, 387

S.E.2d 812 (1989), State v Ferrell, 184 W.Va. 123,399 S.E. 2d 834 (1990): State v Haught, 218
W.Va 462,624 S.E. 2d 899 (2005). "In deciding whether the acts that technically constitute
kidnapping were incidental to another crime, courts examine the length of time the victim was
held or moved, the distance the victim was forced to move, the location and environment of the
place the victim was detained, and the exposure of the victim to an increased risk of harm."
Miller, 175 W.Va at 617.

The trial court found that the alleged length of time (seven hours) of detention and the
increased risk of harm from the delay in getting medical treatment factored into its decision that
a kidnapping occurred, which was not just incidental to the alleged attack. App. pp. 1014-15.
But this finding was an error.
Regarding how long was the alleged victim held in this matter, it would appear from her
testimony that the physical attack occurred over an extended period of time, but that any
subsequent restriction simply resulted from the significant nature of her injuries. App. p. 431
(Ms. Thomas indicating that she was physically/medically incapable of walking after the attack.)
During this time, Defendant was not confining or restraining the alleged victim, but rather was
providing her towels and first aid, changing her clothes, and cleaning the apartment. App. pp.
427-431,515-16.
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Any contention by the State that the Defendant confined the alleged victim in her
apartment would be part of the conduct underlying the alleged attempted murder and/or
malicious assault. Defendant would rely upon the reasoning of the Court in State v Brumfield,
178 W.Va. 240, 358 S.E. 2d 801 (1987) "that the forcible movement of the officer had no
independent significance and created no risks ofharm to the jailer which were not inherent in the
escape engineered by the defendant" 178 W.Va. at 244. Given the charges of attempted first
degree murder and malicious assault of the indictment and the testimony of the alleged victim,
the same analysis is applicable in the Defendant's case.
Although the State repeatedly placed reliance on the unpublished opinion of State v Davis
No. 11-1775 ( W.Va., April 12, 2013), said case is factually distinguishable as the alleged victim
in that case" ... repeatedly tried to use her cell phone to dial 911 but petitioner kept her from
doing so by force." Insufficient evidence was offered by the State that the Defendant kept the
alleged victim from calling 911, and the evidence did not indicate that Ms. Thomas even tried to
call 911. The testimony of the alleged victim indicates that she had not one but two cell phones
and her records indicate that her phone was used at about 3: 15 a.m., App. p. 463, and she called
her job at about 6:16 a.m. App. p. 521.
Moreover, Defendant took her to the hospital where she was free to report whatever she
wanted to the appropriate authorities. The evidence indicates that the only place the alleged
victim was moved was to the sanctuary of the hospital. There was no evidence of any increased
risk ofharm to the alleged victim. On the contrary, Defendant mitigated Ms. Thomas's exposure
to harm by taking her to the hospital to get treatment for the injuries he allegedly inflicted upon
her. This motivation must not be deterred by ruling that. transporting a victim to a hospital to
seek treatment can constitute forcible movement or restraint sufficient to constitute a kidnapping
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punishable by life in prison. Otherwise, criminals would be encouraged to simply kill their
victims and take their chances to obtain an acquittal on murder charges with the only eyewitness
out ofthe picture.
After the alleged attempted murder and malicious assault, Defendant actually exposed
himself to a greater risk of arrest/prosecution and reduced the risk of additional harm coming to
Ms. Thomas by taking her out in public and to the hospital for treatment.

Under these

circumstances, the trial court clearly erred by not granting the Defendant a judgement of
acquittal as to kidnapping and, if anything, should have only instructed the jury as to the lessor
included offense of Unlawful Restraint under Celena's Law (yV.Va Code §61-2-14g(a)),
providing:
Any person who, without legal authority intentionally restrains another with the intent
that the other person not be allowed to leave the place of restraint and who does so by
physical force or by overt or implied threat of violence or by actual physical restraint but
without the intent to obtain any other concession or advantage as those terms are used in
section fourteen-a of this article is guilty of a misdemeanor and, upon conviction shall be
confined injail for not more than one year, fined not more than $1,000, or both.

V.

Defendant was denied a fair trial due to the cumulative effect of a plethora of
errors.

In addition to the errors outlined above, Defendant was denied a fair trial by the following:

a. DNA evidence was admitted without the proper chain-or-custody.
Defendant argues that the trial court committed reversible and prejudicial error by failing
to exclude the DNA testing evidence as the State failed to establish a sufficient chain of custody_
The testimony of Trooper Connor was insufficient to prove that the swab he submitted to the
State Police lab was actually from one of the knives seized from alleged victim's apartment on
November 20, 2011. There was absolutely no documentation or evidence offered as to which
knife was swabbed, when it was swabbed, andlor where it was swabbed. See State v Knuckles,
196 W.Va. 416, 473 S.E.2d 131 (1996) (holding the preliminary issue of whether a sufficient
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chain of custody has been shown. to permit the admission of physical evidence is for the trial
court to resolve. Absent an abuse of discretion, that decision will not be disturbed on appeal).
Defendant argues the trial court abused its discretion on this issue because the absence of
photographic documentation of the alleged piece of evidence swabbed and the officer's inability
to testify exactly what part of the knife was swabbed and exactly when it was swabbed, should
be insufficient to establish sufficient chain of custody.

b. Defendant's rights were violated by the failure of the Circuit Court to secure
an appropriately diverse and representative jury panel.
Defendant contends that the trial court committed reversible and prejudicial error by
failing to grant Defendant's Motion to Strike the Jury Panel as no member of the jury panel was
African American. Defendant further avers the prosecutor was motivated by racial prejudice in
the case, excluding a potentially black juror on that basis.

"It is a violation of the Equal Protection Clause of the Fourteenth Amendment to the U.S.
Constitution for a member of a cognizable racial group to be tried on criminal charges by a jury
from which members of his race have been purposely excluded." Syi. Pt. 1, State v. Marrs, 180

w.va. 693, 379 S.E.2d 497 (1989).

"To establish a prima facie case for a violation of equal

protection due to racial discrimination in the use of peremptory jury challenges by the State, 'the
defendant first must show that he is a member of a cognizable racial group, and that the
prosecutor has exercised peremptory challenges to remove from the venire members of the
defendant's race. Second, the defendant is entitled to rely on the fact, as to which there can be no
dispute, that peremptory challenges constitute a jury selection practice that permits "those to
discriminate who are of a mind to discriminate." Finally, the defendant must show that these
facts and any other relevant circumstances raise an inference that the prosecutor used that
practice to exclude the veniremen from the petit jury on account of their race.' [Citations
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omitted.] Batson v. Kentucky, 476 U.S. 79 at 96, 106 S.Ct. 1712 at 1722, 90 L.Ed.2d 69 (1986)."
SyI. Pt. 2, State v. Marrs, 180 W.Va. 693,379 S.E.2d 497 (1989).
There was some indication that one member of the juror pool identified herself as
African-American, but she was dismissed based on a prior domestic violence experience, without
objection from the defendant. Defendant avers that the striking of the juror on that basis was
pre-textual however, and that the prosecutor asked that the black juror be struck because he is
racist against black people. Defendant avers that the prosecutor stated in court that he did not
want "any blacks on his jury."
Counsel could find no documentation of the prosecutor's subject statement in the
transcripts.

Defendant argues that state court trial proceedings should be audio and video

recorded rather than merely transcribed by a human court reporter, so that the proceedings can be
accurately documented. Defendant argues that his civil and due process rights are violated by
the failure of the state to require audio and video recording of criminal trials, because as a result,
racist activity - as Defendant believes occurred in this case - goes undetected. In the absence of
video/audio documentation, Defendant's hands are cuffed from being able to pursue his Batson
claim.

Even if the prosecutor was not motivated by racism in this case, Defendant argues that
the spirit of equal protection and Batson, while not requiring that his jury be comprised. in whole
or in part of members of his own race, does require that the jury venire from which jurors are
selected accurately reflect his race's proportional share ofthe local population.

In Batson v. Kentucky, 476 U.S. 79, 90 L.Ed.2d 69, 106 S.Ct. 1712 (1986) the Supreme
Court explained:
... the State denies a black defendant equal protection of the laws when it puts him on
trial before a jury from which members of his race have been purposefully excluded.
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Strauder v. West Virginia, 10 Otto 303, 100 U.S. 303, 25 L.Ed. 664 (1880). That
decision laid the foundation for the Court's unceasing efforts to eradicate racial
discrimination in the procedures used to select the venire from which individual jurors
are drawn. In Strauder, the Court explained that the central concern of the recently
ratified Fourteenth Amendment was to put an end to governmental discrimination on
account of race. Id., at 306-307. Exclusion of black citizens from service as jurors
constitutes a primary example of the evil the Fourteenth Amendment was designed to
cure.
In holding that racial discrimination injury selection offends the Equal Protection Clause,
the Court in Strauder recognized, however, that a defendant has no right to a "petit jury
composed in whole or in part of persons of his own race." Id., at 305. "The number of our
races and nationalities stands in the way of evolution of such a conception" of the
demand of equal protection. Akins v. Texas, 325 U.S. 398, 403, 65 S.Ct. 1276 1279, 89
L.Ed. 1692 (1945). But the defendant does have the right to be tried by a jury whose
members are selected pursuant to nondiscriminatory criteria The Equal Protection
Clause guarantees the defendant that the State will not exclude members of his race from
the jury venire on account of race, Strauder, supra, 100 U.S., at 305, or on the false
assumption that members of his race as a group are not qualified to serve as jurors.
Purposeful racial discrimination in selection of the venire violates a defendant's right to
equal protection because it denies him the protection that a trial by jury is intended to
secure. "The very idea of a jury is a body ... composed of the peers or equals of the
person whose rights it is selected or summoned to determine; that is, of his neighbors,
fellows, associates, persons having the same legal status in society as that which he
holds." Strauder, supra, 100 U.S., at 308; The petit jury has occupied a central position
in our system of justice by safeguarding a person accused of crime against the arbitrary
exercise of power by prosecutor or judge. Those on the venire must be "indifferently
chosen," to secure the defendant's right under the Fourteenth Amendment to "protection
of life and liberty against race or color prejudice." Strauder, supra, 100 U.S., at 309.
(Footnotes and some internal citations omitted.)
Defendant argues that he existence of only one allegedly black person on the jury venire
establishes a prima face case that the venire was not "indifferently chosen." The United States
Census Bureau indicates that the Berkeley County, W.Va, population was seven and a half
percent (7.5%) black or African-American in 2014. Thus, a random selection of fifty prospective
jurors from the county for Mr. Lewis's trial should have resulted in at least three (or closer to
four) black people being on the venire. This deficiency was noted by the trial court but the court
indicated that there was nothing to be done except go pull some black people in for service,
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which would not be "random". But Defendant argues the Circuit Court erred and could have
randomly pulled some black people in for the jury venire to obtain an accurate representation of
Defendant's race, or could have simply redrawn a new venire the next day and started the trial
with an appropriate proportional share of Defendant's own race on the venire.

c. A law enforcement officer should have been struck for cause from the jury
panel.
The jury voir dire identified potential juror Richard Thomas as working with Berkeley
County Prosecutor Pamela Games-Neely's husband. App. p. 119. He was also a correctional
officer and the defense moved for cause to strike. App. pp. 200-203. The judge denied the
motion. App. pp. 202- 203. The defense used a peremptory challenge to strike him. App. p. 245.
The judge's failure to strike Mr. Thomas for cause was clearly erroneous because he was
a friend of the prosecutor's family and law enforcement sympathizer. The defense was therefore
unfairly forced to use a peremptory challenge in order to prevent the injustice of having a biased
juror on the jury.

d. The trial court should have granted a new trial based on ~ewly discovered
evidence.
Defendant than filed a Supplemental Motion for New Trial. arguing that the newly
produced records from Ms. Thomas's AT&T cell phone established that a kidnapping did not
occur. App. pp. 1019-1022. The trial court denied the motion though. finding that he records
were immaterial and would not lead to a different result at a new trial .. Order Denying at App.
1023-26. These records spoke to Ms. Thomas's ability to communicate during the alleged
detention, which was a highly material issue for consideration of the kidnapping charge. In light
of the general insufficiency of the evidence on the kidnapping charge, additional information
regarding Ms. Thomas's ability to communicate during the alleged incident most likely would

Page 37 of 40

have changed the jurors mind. As discussed above, however, it seems clear the jury had an
unfortunate misapprehension about the law and proof of elements required regarding attempted
first degree murder and kidnapping, such that additional evidence in support of Defendant may
not have mattered.

e. Prejudicial comment by trial court.
After the defense rested on the third day of trial, the Court then inquired how long the
jurors could stay that evening and asked if anyone had a spouse that was going to "beat them up
or anything." App. p. 837. This comment was plain error and implied to the jury that the trial
judge, who is supposed to be impartial and unbiased, endorsed the State's story.

VI.

Even if Defendant received a fair trial, the Circuit Court committed reversible
error in failing to appropriately sentence Defendant under a lesser alternative
statutory sentence.
Defendant argues that he did not receive a fair trial as established above. But even if this

Court believes he did have a fair trial and buys the State's version of events and the law, the
overwhelming fact remains that Defendant took the victim to the hospital after the assault and
during the time the alleged kidnapping occurred. Under these circumstances, the spirit ofthe law
and common sense public policy considerations require that Defendant be sentenced under the
lesser alternative statutory sentences for kidnapping, which are intended to encourage criminals
to not harm hostages during the course of a kidnapping. See W.Va. Code §61-2-14a
(Kidnapping; penalties):
(b) The following exceptions shall apply to the penalty contained in subsection (a):
(3) in all cases where the person against whom the offense is committed is returned, or
is permitted to return, alive, without bodily harm having been inflicted upon him, but
after ransom, money or other thing, or any concession or advantage of any sort has
been paid or yielded, the punishment shall be confinement by the division of
corrections for a definite term of years not less than twenty nor more than fifty; or
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(4) in all cases where the person against whom the offense is committed is returned, or
is permitted to return, alive, without bodily harm having been inflicted upon him or
her, but without ransom, money or other thing, or any concession or advantage of any
sort having been paid or yielded, the punishment shall be confinement by the division
of corrections for a definite term of years not less than ten nor more than thirty.
The victim was harmed in this matter, but according to the State's theory, the harm was
inflicted prior to the alleged kidnapping (i.e. Defendant maliciously assaulted her and attempted
to kill her and then kidnapped her by preventing her from going to the police and delaying her
medical treatment). But no harm came from the alleged kidnapping! Rather, if the State's story
is to be believed, Defendant simply held Ms. Thomas hostage all the way to the hospital, where
she received necessary medical treatment and survived. If this is a case of kidnapping, it is
certainly not one that the legislature intended to be punishable by life.

VII.

Grounds reserved.

Defendant believes he received ineffective assistance of counsel at trial but reserves that
ground per SyI. Pt. 10, State v. Triplett, 187 W.Va 760, 421 S.E.2d 511 (1992), wherein this
Court held:
It is the extremely rare case when this Court will find ineffective assistance of counsel
when such a charge is raised as an assignment of error on a direct appeal. The prudent
defense counsel first develops the record regarding ineffective assistance of counsel
in a habeas corpus proceeding before the lower court, and may then appeal if such
relief is denied. This Court may then have a fully developed record on this issue upon
which to more thoroughly review an ineffective assistance of counsel claim.
Under similar reasoning, Defendant also reserves all grounds for state and federal post
conviction relief purposes, pertaining to his claims of racial discrimination/prejudice resulting in
a violation of his constitutional rights in this case, until such time that an appropriate and
adequate record may be developed establishing said claims. As noted above, Defendant believes
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the lack of audio/video recording of his trial has prevented him from fully pursuing and
supporting his racial discrimination claims herein.

Conclusion

For all of these reasons, Defendant requests this Supreme Court grant him judgment of
acquittal and dismiss with prejudice the counts of attempted murder in the first degree and
kidnapping, or grant him a new trial on all counts, or at the very least in the interests of justice,
direct resentencing under the lesser included statutory sentences for kidnapping.
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