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ASSIGNMENT OF ERROR 


Petitioner has asserted four grounds which he claims entitle him to habeas relief; 

however, given the considerable overlap between his second and third asserted grounds 

Petitioner effectively asserts only three. First, Petitioner states that he was prejudiced by his trial 

counsels' purported ineffective assistance. Second, he alleges that the circuit court should have 

awarded him a new trial because the State introduced "materially misleading" evidence, 

including evidence that the State (and/or the investigating law enforcement personnel) knew or 

had reason to believe was false. Finally, Petitioner contends that the prosecutor made 

inappropriate comments during closing arguments. 

Respondent, under the auspices of Rule 10(t), asserts the following assignment of error 

on cross-appeal: The Circuit Court of Mercer County erred when it vacated Petitioner's robbery 

conviction and the associated sentence on Double Jeopardy grounds. Although it is true that a 

criminal defendant cannot be punished for both felony-murder and the underlying predicate 

felony from which such a charge flows, the predicate felony in this case was burglary, not 

robbery. After the jury returned its verdict - guilty on all charges - the court properly merged the 

burglary and felony-murder charge, and imposed a sentence for each of the remaining offenses. 

Double Jeopardy principles do not preclude punishment for both felony-murder (predicated on 

an underlying burglary) and a robbery charge arising out of the same factual occurrence. In order 

to obtain the robbery conviction, the State was obliged to establish, through the introduction of 

unique evidence, a distinct element not necessary to obtain a conviction for either burglary or 

felony-murder. Accordingly, the habeas court erred as a matter of law when it determined that 

the sentence imposed upon Petitioner's robbery conviction violated Double Jeopardy and granted 

Petitioner habeas relief from that sentence. 
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STANDARD OF REVIEW 


A circuit court's order granting or denying habeas relief is subject to a three-prong 

standard of review: The "final order and the ultimate disposition [is reviewed] under an abuse of 

discretion standard; the underlying factual findings under a clearly erroneous standard; and 

questions oflaw are subject to a de novo review." Syl. pt. 1, Mathena v. Haines, 219 W. Va. 417, 

633 S.E.2d 771 (2006) 

STATEMENT REGARDING ORAL ARGUMENT 

The issues raised by Petitioner's assignments of error are covered by settled law. The 

factual record is well developed in the Appendix and the appropriate legal arguments are fully 

presented in the parties' briefs. Respondent does not believe that the decisional process 

concerning those questions would be significantly aided by oral argument. While Respondent 

contends that the Double Jeopardy question which is the subject of the cross-appeal is also 

covered by settled law, Respondent is of the opinion that oral argument on that question would 

be beneficial. Therefore, Respondent respectfully requests the opportunity to present oral 

argument, limited to the issue presented upon cross-appeal, under Rule 19 of the Revised Rules 

of Appellate Procedure. 

STATEMENT OF THE CASE 

1. Factual Background 

In late January, 2011, Petitioner Brandon Flack ("Petitioner") and at least two 

accomplices l traveled from Pulaski, Virginia, where the Petitioner lived, to Bluefield, West 

1 At trial there was a factual dispute concerning the size of the group that travelled with 
Petitioner, both initially from Pulaski, and then, after making their initial stop in Bluefield, to the 
house at which the crime took place. Additionally, one of the individuals who accompanied 
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Virginia, with the intent to commit a crime. See State v. Flack, 232 W. Va. 708, 710, 753 S.E.2d 

761, 763 (2013); see also (Appendix Record [hereinafter "App."] Vol. II at 180-181) (trial 

testimony of one of Petitioner's accomplices, Jasman Montgomery, that he and the Petitioner 

traveled to Bluefield with the intent to "pop a trunk" and steal the money therein). After failing 

to locate their initial target, Petitioner and his accomplices made their way to the Bluefield home 

of David Flack, Petitioner's uncle and a known drug-dealer. See (App. Vol. III at 78).2 After 

donning ski-masks, Petitioner and two accomplices approached the back of the house. Flack, 232 

W. Va. at 710, 753 S.E.2d at 763. Inside the house were two teenage boys, a teenage girl, and the 

girl's adolescent sister. See (App. Vol. II. at 49-50, 91). One of the boys, Petitioner's cousin 

Matthew Flack, saw Petitioner and his accomplices approaching after looking out the back 

window of the house. (Id. at 50-51). He immediately ran to the second floor, where he retrieved a 

handgun. (Id. at 51, 92). 

While Matthew was on his way to the second floor, either Petitioner or one of his 

accomplices kicked in the back door. (ld. at 51, 60, 64-65, 66, 187); see also Flack, 232 W. Va. 

at 710, 753 S.E.2d at 763. The three burglars entered the home, and Petitioner started up the 

stairs. (App. at 92-93). Matthew, armed with a handgun, met Petitioner in the stairwell and a 

Petitioner and his accomplices to David Flack's house was blind (therefore he could not have 
been a lookout) and considering that he never left the vehicle, appears to h~ve been uninvolved 
with the incident at the heart of this case. These factual disputes, which are frequently referenced 
in Petitioner's brief, were unquestionably relevant at trial but are inconsequential to the validity 
of the legal arguments advanced by Petitioner, and need no further comment. 
2 The fact that the Petitioner's uncle, David Flack, had the reputation of being a drug dealer was 
not the subject of any testimony or otherwise explored at trial. David Flack's reputation was first 
raised by Petitioner's habeas counsel at the omnibus evidentiary hearing, during which 
Petitioner's trial counsel was asked about about the decision not to bring that fact to the jury's 
attention. See (App. Vol. III at 77-78, 88). It should also be noted that a direct reference to David 
Flack's reputation is included in the circuit court's order denying habeas relief. (App. Vol. I at 
29). 
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struggle ensued. See (Id. at 51-53). During that struggle, several shots were fired,3 and both 

Petitioner and Matthew were wounded. See (App. at 73, 84-85, 94, 135-137). Petitioner was hit 

in the wrist and leg, (Id. at 135-37), while Petitioner was mortally wounded by a shot that 

traveled through his lower jaw into his chest cavity, where it severed his aorta. (Id. at 85). 

Matthew died shortly thereafter, as a result of that injury. (Id. at 86). 

Petitioner, bleeding heavily, was taken by his accomplices to Bluefield Regional Medical 

Center. Flack, 232 W. Va. at 711, 753 S.E.2d at 764; see also (App. at 135-37). Attempting to 

explain the origin of his gunshot wounds, he fabricated a story about a drive-by shooting. Id. 

Hospital officials reported the gunshot injury to the police, and several officers were dispatched 

to investigate. Flack, 232 W. Va. at 711, 753 S.E.2d at 764. Upon arrival, one of the officers 

noticed blood on the car in which Petitioner had been driven to the hospital, so he asked for (and 

received) permission to conduct a search of the vehicle. Id. That search produced ski masks and 

two handguns. Id.; see also (App. at 205-06). Petitioner was subsequently arrested and charged 

with first-degree murder, first-degree robbery, burglary, and conspiracy to commit first-degree 

murder. Flack, 232 W. Va. at 711, 753 S.E.2d at 764; see also (App. Vol. I at 55). 

2. Procedural History 

Petitioner was indicted by the Mercy County Grand Jury on October 11, 2011. (App. Vol. 

I at 111). He pled not guilty, and a three-day jury trial commenced on April 24, 2012. See 

generally (App. Vol. II). At trial, the State pursued a felony-murder theory, with the burglary 

3 Petitioner claimed, and at trial the State did not contest, that he was unarmed. At least one of 
Petitioner's accomplices, Jasman Montgomery, was armed, and testified to being the individual 
who shot Matthew Flack while he was struggling with Petitioner. See (App. Vol. II at 189, 191). 
The State's felony murder case against Petitioner was predicated on Jasman, as Petitioner's 
accomplice, firing the fatal shots which killed Matthew Flack. West Virginia law permits a 
felony murder conviction to be predicated on the actions of an accomplice. See Syl. pt. 5, State v. 
Mayle, 178 W. Va. 26, 357 S.E.2d 219 (1987) (citing State v. Williams, 172 W.Va. 295, 305 
S.E.2d 251, 267 (1983)). 
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selected as the predicate felony. See (App. Vol. II at 270, 272-73, 320, 353, 362-63, 425); see 

also (App. Vol. III at 94, 181); Flack, 232 W. Va. at 712, 753 S.E.2d at 765. The jury returned a 

guilty verdict on all four charges: murder, robbery, burglary, and conspiracy. (App. Vol. II at 

424). The trial judge subsequently merged the felony-murder conviction with the predicate 

burglary, (App. Vol. I at 7), and subsequently sentenced Petitioner to life with a recommendation 

of mercy for the murder, 40 years for the robbery, and one to five years for the conspiracy. 

Flack, 232 W. Va. at 712, 753 S.E.2d at 765; see also (App. Vol. III at 425). All three sentences 

were ordered to run consecutively. Id. 

Petitioner proceeded to attack these convictions in an appeal to this court. See generally 

Flack, supra. In that appeal, he challenged the lack of racial diversity of his jury and alleged that 

Mercer County's procedure for assembling a jury violated West Virginia law. Id. He also raised 

a Confrontation Clause challenge to the testimony of the medical examiner (concerning the 

medical examiner's testimony about a report he did not personally prepare) and argued that the 

circuit court's failure to issue a limiting instruction concerning the guilty plea of his accomplice 

(who testified on behalf of the State at trial) was reversible error. Id. This court determined that 

there was no merit to Petitioner's claims concerning the selection process for or composition of 

the jury, that the failure to issue a limiting instruction was not error because Petitioner had not 

requested one be given, and that the medical examiner's testimony was harmless. Id. Petitioner's 

convictions and the accompanying sentences were affirmed. !d. 

On January 7,2015, Petitioner filed a pro se petition seeking habeas relief in the Circuit 

Court of Mercer County. (App. Vol. I at 7). The circuit court subsequently appointed Petitioner 

counsel, and a supplemental brief was filed on his behalf. See (App. Vol. I at 7); see also (App. 

Vol. I at 117). An omnibus evidentiary hearing was held on July 31, 2015. (App. Vol. I at 7). 
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Between the pro se petition and the supplemental brief, Petitioner advanced no fewer than 8 

grounds. On August 21, 2015, the circuit court issued a comprehensive 45-page order 

individually addressing the grounds asserted by Petitioner, but simultaneously detennining that 

the sentence associated with Petitioner's robbery conviction violated Double Jeopardy. (App. 

Vol. I at 6-50). This appeal, where Petitioner challenges the denial of several grounds advanced 

below, and by which Respondent cross-appeals the grant of habeas relief with respect the partial 

grant ofhabeas relief, followed. 

SUMMARY OF THE ARGUMENT 

Response to Petitioner's Assignments of Error: 

None of Petitioner's asserted errors entitle him to habeas relief. Petitioner's first asserted 

ground is ineffective assistance of counsel. At trial Petitioner's counsel employed an objectively 

reasonable strategy predicated on attacking the intent elements of the two substantive felonies 

(robbery and burglary) which were at the heart of the case, and from which the other two felonies 

(conspiracy and felony murder) followed. Strategic or tactical decisions undertaken in 

furtherance of, or service to, that strategy, such as choosing not undennine the testimony of 

Amanda Shorter by calling allegedly contradictory fact witnesses or deciding not to object to the 

testimony of State's firearm expert or the medical examiner, simply cannot provide the basis for 

a claim of ineffective assistance of counsel. 

In his brief, Petitioner seeks to attack the reasonableness of the strategy pursued by 

Petitioner's trial counsel, and spends a considerable portion of that submission highlighting 

evidentiary questions involving the exact circumstances of Matthew Flack's death (such as the 

identity of the shooter, or the location at which the fireann which killed Matthew was found). 

This focus is misguided now, and would have been disastrous at trial, because, under the 
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applicable principles of felony murder in West Virginia, the circumstances of Matthew Flack's 

death are wholly irrelevant. So long as Matthew was an innocent victim (he was), who died 

during the commission of a felony (he did), and his death can be causally linked to the 

perpetrator of that felony (it can), then the felony murder doctrine is applicable. The fact that 

Matthew Flack died during the incident which is the genesis of this case is undisputed. The 

dispositive legal question, upon which Petitioner's guilt or innocence turned, was whether or not 

that incident was a tragic misunderstanding or a break-in gone wrong. As demonstrated by the 

strategy they employed, Petitioner's trial counsel correctly identified this question, and 

structured Petitioner's defense around it. To whatever extent Petitioner's claims concerning the 

propriety of the investigation conducted by his trial counsel, he cannot meet the test for 

ineffective assistance because he cannot show the requisite prejudice. That is, habeas counsel's 

focus on the details of Matthew Flack's death is misplaced. It doesn't matter exactly how 

Matthew Flack died, only that a jury concluded that he was an innocent victim who died during 

the commission of a felony. Without a showing of prejudice, an ineffective assistance claim 

cannot succeed. 

Petitioner also argues that his trial counsel was ineffective because he did not request a 

limiting instruction concerning the plea agreement of an accomplice who testified for the State. 

As this court recently held (in the direct appeal of this very case), a trial court's failure to give 

such an instruction is not reversible error unless that instruction was requested by counsel. As it 

is clear from the record that the prosecutor did not elicit testimony touching on the accomplice's 

plea agreement improper purpose (that is, solely for the purpose of establishing guilt by 

association) but rather elicited that testimony in order to allow the jury to make a credibility 

determination concerning the accomplice, and because the testimony touching on the plea deal 
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was limited to a single question during the accomplice's relatively lengthy direct examination, 

Petitioner suffered no prejudice from the failure to request an instruction. Accordingly, no 

ineffective assistance claim can flow from that failure. 

Petitioner's other two grounds are equally meritless. Petitioner points to inconsistencies 

in the testimony of various witnesses (and the fact that one of the State's witnesses failed a 

polygraph test) and argues that this establishes that the State relied on evidence it knew, or 

should have known, was false. Petitioner's claim in this regard fails because he has not made a 

sufficient showing that any of the evidence relied upon by the State was actually, demonstrably 

false. Neither a failed polygraph test, nor the mere presence of inconsistent witness testimony, is 

enough to conclusively establish that any of the State's evidence was false. Without such a 

showing, Petitioner's false evidence claim lacks merit. 

Petitioner also contends that the prosecuting attorney made inappropriate remarks during 

closing argument. Specifically, he argues that the prosecutor improperly revealed to the jury his 

personal opinion about the credibility of one of the State's witnesses. Reasonable minds can 

differ as to whether or not the language used by the prosecutor was merely proper argument, or 

crossed the threshold of improper reliance upon his personal opinion. However it is clear that the 

prosecutor's remarks were made in service of a permissible purpose (as opposed to merely 

intended to inflame the jury's passions or distract from the evidence), and were sufficiently 

isolated so as to not prejudice the defendant. Therefore, the prosecutor's remarks do not entitle 

Petitioner to habeas relief. 

Cross-Appeal: 

Double Jeopardy prevents a criminal defendant for being punished more than once for the 

same crime. Thus, Double Jeopardy principles prevent a criminal defendant for being punished 
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upon a criminal conviction and for lesser-included offense arising from the same factual 

occurrence. This court has held that the substantive felony underlying a felony murder conviction 

is a lesser-included offense of the felony murder. 

Petitioner was charged with (and convicted) of four offenses: robbery, burglary, 

conspiracy to commit robbery, and felony murder. It is clear from the record that the State chose 

to predicate the felony-murder charge on the underlying substantive felony of burglary. Thus, 

upon conviction, the felony murder and burglary conviction were properly merged. However, 

this court has also held that robbery is not a lesser-included offense of burglary. Thus the robbery 

conviction, even though generally arising from the same criminal incident, should not have 

merged with either the burglary or felony murder charges. Accordingly, the trial court was 

correct when it allowed the robbery conviction to stand, and imposed a sentence, and the habeas 

court erred when it held that such a sentence violated Double Jeopardy. 

That conclusion is supported by this court's Double Jeopardy jurisprudence. When 

seeking multiple convictions, each for a different crime, arising from the same criminal incident, 

the State is obligated to prove at least one separate and distinct element pertaining to each 

charged offense. So long as the State is required to (and does) prove at least one element for a 

particular offense that is not necessary to obtain a conviction for any of the other charged 

offenses, then the offenses are treated as distinct for purposes of Double Jeopardy. 

In order to obtain a conviction on the burglary charge, the State was required to prove 

that Petitioner entered the dwelling house of another, (either at night without breaking, or during 

the day by breaking) with the intent to commit another felony or larceny. To convict on the 

robbery charge, the State was required to prove that Petitioner took or attempted to take money 

or goods from another person, while in that person's presence, through the use of force or fear, 
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with the specific intent to steal the money or goods. Comparing these necessary elements, it is 

obvious that to obtain a robbery conviction the State was obliged to prove several elements not 

necessary for obtaining a conviction for burglary. Robbery's requirement that the criminal actor 

use force - either actual or threatened - provides a ready example of an element which the State 

had to establish in order to win a robbery conviction, but was not needed for the burglary 

conviction. 

The independence of the robbery and burglary charges is perhaps best demonstrated by 

the fact that it would have been possible for the jury to return differing verdicts with respect to 

those charges. A jury could have determined, based on the testimony and evidence produced at 

trial, that State had satisfied the elements of burglary - perhaps concluding that Petitioner 

entered his cousin's house with an intent to steal - but that the fact that State had failed to prove 

that Petitioner intended to effectuate his theft through the use of force (because Petitioner was 

unarmed, and he may not have known that one of his accomplices was). Had the jury reached 

such a conclusion, they could have found Petitioner guilty of burglary (predicated on the 

Petitioner's intent to commit larceny), and because an innocent victim died as a result of that 

burglary, also convict him of felony murder. However, they could simultaneously acquit him on 

the robbery charge. The fact that such a conclusion is possible conclusively demonstrates that the 

robbery charge was not a lesser included offense of either the burglary charge (or upon these 

facts) of the felony murder charge. Thus the habeas court erred when it concluded that Double 

Jeopardy required that Petitioner's robbery conviction and the accompanying sentence be 

vacated. 
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ARGUMENT 

I. RESPONSE TO PETITIONER'S ASSIGNMENTS OF ERROR 

1) Petitioner received constitutionally adequate assistance 

Petitioner has asserted a multifaceted ineffective assistance claim predicated primarily, 

though not entirely, on the purported failure ofhis court-appointed attorneys, Derrick W. Lefler, 

Esq. ("Mr. Lefler,,)4 and Ward Morgan, Esq. ("Mr. Morgan")(collectively, "trial counsel"), to 

"adequately investigate a serious, complex case." Pet. Brie/at * 16. Petitioner contends that trial 

counsel failed to interview and/or elicit testimony from both fact and expert witnesses, did not 

highlight or attack certain alleged inconsistencies in the State's theory of the case, and failed to 

request both a beneficial limiting instruction and a helpful jury instruction. See id. at * 15-20. For 

the reasons set forth below, it is apparent that Petitioner cannot demonstrate that his counsels' 

performance was constitutionally inadequate, and thus he is not entitled to habeas relief on that 

basis. 

In West Virginia, ineffective assistance of counsel claims are assessed under the two

prong standard articulated by the Supreme Court in Strickland v. Washington. Syl. pt. 5, State v. 

Miller, 194 W. Va. 3, 459 S.E. 2d 114 (1995) (citing Strickland v. Washington, 466 U.S. 668 

(1984)). To succeed on such a claim, a petitioner must establish that: 1) his trial counsel's 

"performance was deficient under an objective standard of reasonableness; and 2) there is a 

reasonable probability that, but for counsel's unprofessional errors, the result would have been 

4 At the omnibus hearing, Mr. Lefler explained that Petitioner was originally represented by a 
different attorney, Paul Cassell, but that a conflict involving one of Mr. Cassell's other clients 
ultimately prevented him from continuing as Petitioner's attorney. (App. Vol. III at 63-64). Mr. 
Lefler further explained that after Mr. Cassell exited the case, he took on the "lead role" and 
therefore he was "more familiar with the case" than Mr. Morgan, in large part because Mr. Lefler 
became involved at an earlier stage. (App. Vol. III at 64). A review of the trial transcript 
demonstrates that the lion's share of the in-court trial work was performed by Mr. Lefler. See 
generally (App. Vol."II). Mr. Lefler testified at the omnibus hearing, while Mr. Morgan was not 
called by either party. See (App. Vol. III). 
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different." ld. "Failure to meet the burden of proof imposed by either part of the 

Strickland/Miller test is fatal to a habeas petitioner's claim." State ex reI. Vernatter v. Warden. 

W. Virginia Penitentiary, 207 W. Va. 11,528 S.B. 2d 207 (1999). 

The Strickland/Miller standard is a demanding one, not easily satisfied. See Miller, 194 W. 

Va. at 16,459 S.E. 2d at 127 ("[T]he cases in which a defendant may prevail on the ground of 

ineffective assistance of counsel are few and far between."); State ex rei. Daniel v. Legursky, 195 

W. Va. 314,319,465 S.E. 2d 416, 421 (1995)(ineffective assistance claims are "rarely" granted 

and only when a claim has "substantial merit"); see also Whiting v. Burt, 395 F.3d 602, 617 (6th 

Cir. 2005) ("Petitioners claiming ineffective assistance of counsel under Strickland have a heavy 

burden of proof."). Review of defense counsel's performance is "highly deferential" and begins 

with the strong presumption that "counsel's performance was reasonable and adequate." Miller, 

194 W.Va. at 16, 459 S.E.2d at 127. Moreover, the Miller court stressed that there is a "wide 

range" ofperformance that qualifies as constitutional-adequate, explaining that: 

A [criminal] defendant seeking to rebut th[e] strong presumption of [counsel's] 
effectiveness bears a difficult burden because constitutionally acceptable 
performance is not defined narrowly and encompasses a 'wide range.' The test of 
ineffectiveness has little or nothing to do with what the best lawyers would have 
done. Nor is the test even what most good lawyers would have done. We only ask 
whether a reasonable lawyer would have acted, l..mder the circumstances, as defense 
counsel acted in the case at issue. 

ld.; see also Vernatter, 207 W. Va. at 17,528 S.E.2d at 213 ("[T]here is a 'strong presumption 

that counsel's conduct falls within the wide range of reasonable professional assistance ...."') 

(quoting Strickland, 466 U.S. at 689). 

A petitioner claiming ineffective assistance must identify the specific "acts or omissions" 

of his counsel believed to be "outside the broad range of professionally competent assistance." 

See Miller, 194 W. Va. at 17,459 S.E.2d at 128; see also State ex reI. Myers v. Painter, 213 W. 

Va. 32, 35, 576 S.E.2d 277, 280 (2002) ("The first prong of [the Strickland] test requires that a 
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petitioner identify the acts or omissions of counsel that are alleged not to have been the result of 

reasonable professional judgment") (internal quotation marks omitted). The reviewing court is 

then tasked with determining, "in light of all the circumstances" but without "engaging in 

hindsight," if that conduct was so objectively unreasonable as to be constitutionally inadequate. 

Miller, 194 W. Va. at 17, 459 S.E.2d at 128. Strategic choices and tactical decisions, with very 

limited exception, fall outside the scope of this inquiry and cannot form the basis of an 

ineffective assistance claim. Legursky, 195 W. Va. at 328, 465 S.E.2d at 430 ("A decision 

regarding trial tactics cannot be the basis for a claim of ineffective assistance of counsel unless 

counsel's tactics are shown to be so ill chosen that it permeates the entire trial with obvious 

unfairness.") (internal quotation marks omitted); Miller, 194 W. Va. at 16, 459 S.E.2d at 127 

("What defense to carry to the jury, what witnesses to call, and what method of presentation to 

use is the epitome of a strategic decision, and it is one that we will seldom, if ever, second 

guess."). Identifying a mere mistake by defense counsel is not enough. See e.g., Edwards v. 

United States, 256 F.2d 707, 708 (D.c. Cir. 1958) ("Mere improvident strategy, bad tactics, 

mistake, carelessness or inexperience do not . . . amount to ineffective assistance of counsel, 

unless taken as a whole the trial was a mockery of justice."). As the Miller court noted, "with 

[the] luxury of time and the opportunity to focus resources on specific facts of a made record, 

[habeas counsel] inevitably will identify shortcomings in the performance of prior counsel;" 

however, merely identifying some mundane mistake does not establish ineffectiveness because 

"perfection is not the standard for ineffective assistance of counsel." Miller, 194 W. Va. at 17, 

459 S.E.2d at 128. Only if an identified error is "so serious that [the defense attorney] was not 

functioning as the 'counsel' guaranteed by the Sixth Amendment" has the first prong of the 

Strickland/Miller test been satisfied. Strickland, 466 U.S. at 687. 
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Assuming that defense counsel's conduct is deemed to have been objectively 

unreasonable (thereby satisfying the first prong of Strickland/Miller), such conduct does not 

constitute ineffective assistance unless it can also be established that the conduct was so 

impactful that there is a "reasonable probability that, but for counsel's unprofessional errors, the 

result of the proceedings would have been different." Syl. pt. 5, Miller, supra. As the Supreme 

Court explained in Strickland, "[a]n error by counsel, even if professionally unreasonable, does 

not warrant setting aside the judgment of a criminal proceeding if the error had no effect on the 

judgment." Strickland, 466 U.S. at 691. Thus, satisfying the "prejudice prong" of 

Strickland/Miller requires a showing that counsel's deficient performance was so serious and 

detrimental that it '"deprive[ d] the defendant of a fair trial, a trial whose result is reliable. ,,, State 

ex rei. Strogen v. Trent, 196 W. Va. 148 at n. 4, 469 S.E.2d 7, 12 ( 1996) (quoting Strickland, 466 

U.S. at 687); see also SER Myers, 213 W. Va. at 36, 576 S.E.2d at 281 ("The second or 

'prejudice' requirement of the Strickland/Miller test looks to whether counsel's deficient 

performance adversely [a]ffected the outcome in a given case."). There is no precise formula, 

applicable in every case, that can be used to determine if a given instance of constitutionally

inadequate conduct so significantly degraded the reliability of the trial (or other proceeding) such 

that the prejudice prong is satisfied. See Legursky, 195 W. Va. at 325, 465 S.E.2d at 427 

("Assessments of prejudice are necessarily fact-intensive determinations peculiar to the 

circumstances of each case."). However, there is no question that the burden of demonstrating 

prejudice lies with the petitioner claiming ineffective assistance. State v. Hatfield, 169 W. Va. 

191, 209, 286 S.E.2d 402, 413 (1982)("[T]he burden is on the defendant to prove ineffective 

assistance"); see also Strickland, 466 U.S. at 693, Legursky, 195 W. Va. at 319, 465 S.E.2d at 

421. 
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In his brief, Petitioner identifies nine acts or omissions which he claims constitute 

constitutionally-inadequate performance. See generally Pet. Brief He specifically claims that 

trial counsel: 

1) Did not interview, subpoena, or otherwise attempt secure the appearance of at least two 
fact witnesses; 

2) Did not hire an investigator; 

3) Did not retain or solicit testimony from "an expert in any field"; 

4) Did not cross-examine the State's firearms expert; 

5) "Missed the discrepancy" between the testimony of various witnesses for the state with 
respect to the firearms used in the shooting and entered into evidence; 

6) Did not object to the testimony of the State's medical expert on hearsay and 
Confrontation Clause grounds; 

7) 	 Allowed Petitioner's accomplice, who had previously pled guilty to a charge of 1st degree 
murder stemming from the same factual incident, to appear in prison garb rather than 
street clothes when testifying on behalfof the State; 

8) Failed to request a limiting instruction concerning the accomplice's guilty plea, as 
permitted by State v. Caudill, and that trial counsel; 

9) Failed to request a jury instruction on self-defense. 

See id. at * 15-20. As discussed below, none of these claims satisfy both prongs of the 

Strickland/Miller standard. Accordingly, Petitioner has not carried his burden, and is not entitled 

to habeas relief. 

A) 	Decisions about which, if any, fact witnesses should be called are a matter of trial 
strategy and, absent extraordinary circumstances, cannot be the basis of a claim 
of ineffective assistance. 

Defense counsel's strategic and tactical decisions are, with very limited exception, 

outside the purview of an ineffective assistance claim. As this court stated very clearly in 

Legursky, "[a] decision regarding trial tactics cannot be the basis for a claim of ineffective 

assistance of counsel unless counsel's tactics are shown to be so ill chosen that it permeates the 

entire trial with obvious unfairness." Legursky, 195 W. Va. at 328, 465 S.E.2d at 430. 

Determining which witnesses to call is the "epitome of a strategic decision ... that [this court] 
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will seldom, if ever, second guess." Miller, 194 W. Va. at 16, 459 S.E.2d at 127. On many 

occasions, this court has rejected habeas claims predicated upon a failure to interview or call a 

particular witness. See e.g., State ex reI. Azeez v. Mangum, 195 W. Va. 163, 465 S.E.2d 163 

(1995); State v. Spence, 182 W. Va. 472, 388 S.E.2d 498 (1989); State v. Jacobs, 171 W. Va. 

300,298 S.E.2d 836 (1982); see also Foster v. Ballard, No. 14-1023,2015 WL 6756866 (W. Va. 

Nov. 4, 2015); Boothe v. Ballard, No. 13-0740, 2014 WL 2782127 (W. Va. June 19, 2014). So 

long as the failure to call a witness is not "due to dereliction on the part of counsel, there is no 

ineffective assistance." Legursky, 195 W. Va. at 329, 465 S.E.2d at 431. 

In this case, Petitioner complains that trial counsel failed to call as fact witnesses two 

women, Heather Davis and Ashley Burleson, who were with Petitioner and his accomplices at 

various times during the night of the shooting. See Pet. Brief at * 15; see also (App. Vol. II at 

182). In his brief, Petitioner argues that testimony from the two women could have been used to 

discredit the testimony of Amanda Shorter (an eyewitness who lived near the home which 

Petitioner and his accomplices burglarized) who offered testimony describing the behavior of 

Petitioner and his accomplices immediately after they arrived, parked their car, and approached 

the house. See Pet. Brief at * 15; see also (App. Vol. II at 27-48)(trial testimony of Amanda 

Shorter). While Petitioner's habeas counsel, operating with the benefit of hindsight, obviously 

disagrees with trial counsels' decision not to attack this testimony, it is evident from the record 

that the decision not to do so was a matter of trial strategy. At the omnibus hearing, Mr. Lefler 

described Ms. Shorter as "the best witness we had," that her testimony was "potentially very 

beneficial," and that the "last thing in that trial I wanted to do was discredit Amanda Shorter." 

(App. Vol. III at 71, 84). Further elaborating on his decision, Mr. Lefler explained that "Ms. 

Shorter ... was a witness who confirmed that she saw [Petitioner and his accomplices] out in the 
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alleyway ... making a lot of noise, [where they] didn't appear to be concerned with being quiet 

or approaching th[e] house in a fashion that was undetectable." (Id. at 72); see also (id. at 84) 

(Mr. Lefler agreeing with the prosecutor's characterization of Ms. Shorter's testimony as 

evidence that Petitioner and his companions were not being "sneaky"). Mr. Lefler further noted 

that Ms. Shorter testified that "she didn't see a door kicked in" and that generally, the defense 

sought to use Ms. Shorter's testimony "to establish that [Petitioner and his accomplices] 

approached the house in a manner that was not - did not appear that they were going there for 

some evil intent." (Id. at 72). Moreover, Mr. Lefler stated that had Ms. Shorter not been called by 

the State during their case-in-chief, he would have called her as a defense witness. (Id. at 85). 

A central theme of the case presented by the defense at trial was that Petitioner and his 

accomplices did not arrive at David Flack's house intending to commit any crime, and the 

conduct of the group as they exited their car and approached the house demonstrated their lack of 

criminal intent. See (App. Vol. II at 384-386) (Mr. Lefler's closing argument in which he 

asserted that there "was no plan [to commit a robbery]" and making a direct reference to Ms. 

Shorter's testimony recounting her observations of the behavior of Petitioner and the others as 

they approached the house). Despite Petitioner's habeas counsel vehement disagreement with the 

wisdom of such strategy, there can be no question that the decision to rely on Ms. Shorter's 

testimony was a tactical choice made in furtherance of that strategy. See (App. Vol. I at 44) 

(habeas court's conclusion of law that "it is clear that Petitioner's trial counsel ... focused on 

attacking the underlying felonies" at trial and that "this defense tactic [was] not unreasonable 

from an objective point of view in a felony murder case"); see also (App. Vol. III at 66) (Mr. 

Lefler explaining that "we were certainly aware the State intended to proceed on a felony murder 

theory, and the particulars [of how and by whom Matthew Flack was killed], in all honesty, 
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weren't our focus"); (id. at 83) (Mr. Lefler explaining at the omnibus that because the State was 

pursuing a charge of felony-murder, it was "key" to "attack[] the underlying predicate felony"). 

Accordingly, the failure to call Heather Davis and/or Ashley Burleson for the purpose of 

discrediting Ms. Shorter's testimony was objectively reasonable, and cannot be the basis for a 

claim of ineffective assistance. 

B) The decision to attack the underlying felonies, along with the decision not to 
challenge the State's evidence concerning the identity of Matthew Flack's killer, 
were strategic choices made in furtherance of a clear trial strategy. That trial 
strategy was objectively reasonable, because the exact details and circumstances 
surrounding Matthew Flack's death had no impact on the applicability of the felony 
murder doctrine to this case. 

Petitioner claims that given the "complicated crime scene and forensic evidence," trial 

counsels' decision to not hire an investigator or retain expert witnesses constitutes 

constitutionally inadequate performance. See Pet. Brief at * 16. For similar reasons, Petitioner 

argues that the failure to object to the medical examiner's testimony and to ask no questions of 

the State's firearms expert was also deficient performance. Id. at *16-17. In support of those 

contentions, Petitioner relies on two non-precedential decisions, State ex reI. Humphries v. 

McBride, 220 W. Va. 362,647 S.E.2d 798 (2007)(per curiam) and Ballard v. Hurt, No. 13-0283, 

2014 WL 2404302 (W. Va. May 30,2014), for the proposition that it is objectively unreasonable 

for defense counsel to fail "adequately investigate a serious, complex case." See Pet. Brief at * 

16. To the extent Petitioner relies on these cases for the proposition that the failure to hire an 

investigator or retain expert witnesses is ineffective assistance whenever the facts of a case are 

deemed to "complex" or "complicated,"S Respondent rejects Petitioner's overly broad 

5 Petitioner offers no guidance, nor cites any authority, explaining what metric should be used or 
what factors be considered, in order to determine if a case qualifies as "complex" or 
"complicated. " 
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interpretation of the case law. While there can be little doubt that counsel's general duty to 

prepare necessitates some sort of investigation of the facts, there is no constitutional demand that 

an investigator be hired, or for experts to be retained, in every case. As the Supreme Court 

explained in Strickland, any "particular decision not to investigate must be directly assessed for 

reasonableness ... applying a heavy measure of deference to counsel's judgment." Strickland, 

466 U.S. at 691. In this case, the decisions of which Petitioner complains were reasonable given 

the facts of the case and the strategy which was going to be pursued at trial. Neither an 

investigator nor expert witness was needed to pursue the defense's strategy of attacking the 

intent elements of the underlying felony charges. Therefore, the acts and omissions of which 

Petitioner complains do not constitute objectively unreasonable performance upon which an 

ineffective assistance claim can be based. 

With respect to the decision not to hire an investigator or retain expert witnesses, the 

same principle discussed in the previous section concerning fact witnesses is applicable here. 

That is, given the uncontested facts coupled with the State's decision to charge Petitioner with 

felony-murder (rather than pursuing a more direct accomplice theory), Petitioner's trial counsel 

chose to pursue a trial strategy designed to attack the underlying felony charges. Like a boxer 

who eschews targeting his opponent's head in order to land a disproportionate amount of body 

blows, the defense's strategy was predicated on attacking the "body" of the State's case (the 

robbery and burglary charges), in order to cause the "head" (the felony murder charge) to fall 

apart.6 Such a strategy was not only reasonable, it had a very high upside, because if successful, 

it would likely result in a complete acquittal. 7 

6Legendary heavyweight boxing champion Joe Fraizer is often credited with popularizing some 
incarnation of the pugilistic aphorism "hit the body, and the head will fall." See e.g., McKenzie, 
Clinton, "My memories of a brave and mighty ring warrior," UK Daily Mail (November 9, 2011) 
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Implementing this strategy did not require expert testimony. The specific details of 

Matthew Flack's death - the details which Petitioner claims should have been further explored 

through the use of an investigator and the retaining of experts - were completely irrelevant to the 

case which was put on by the defense. Focusing on such details would have, in all likelihood, 

weakened that case by diverting the jury's attention from the straightforward, plausible theory of 

the case (that Petitioner and his accomplices were going to visit and "hang out" with Petitioner's 

cousin and that the shooting was the product of a tragic, late-night misidentification) offered by 

the defense. The decision to pursue this strategic course (evident not only in the decision not to 

call its own expert witnesses but also in the decision not cross-examine the State's expert, or 

object to the medical examiner's testimony) was a calculated choice made by trial counsel not to 

be seen as avoiding responsibility for Matthew's death, and ultimately win the day by 

establishing that Petitioner lacked the criminal intent necessary for any of the felonies with 

which he was charged. See (App. Vol. III at 91) (Mr. Lefler explaining his belief that the jury 

would not have been receptive to a defense case focused on the identity of the shooter); see also 

(Id. at 93) (Mr. Lefler explaining that attempting to argue that Jasman Montgomery didn't fire 

the fatal shot would have still left "a dead fellow on the stairs"); (Id. at 83-84)(Mr. Lefler 

explaining that he didn't hire a medical examiner because "the manner of [Matthew Flack's] 

death does not matter" and stating that "had Matthew Flack had a heart attack when he saw a gun 

and passed ... it would have still been felony murder"). Thus, the decision not to call any expert 

http://www.dailymail.co.uklsportlhoxinglarticle-2059138/Joe-Frazier-1944-201 l-Clinton
McKenzies-memories-mighty-ring-warrior.html (attributing to Fraizer the more visceral "if you 
kill the body, the head will die") 
7 In contrast, a strategy that focused on defeating the felony-murder charge by focusing on the 
identity of the shooter and/or attempting to establish that the shoots fired by Jasman Montgomery 
were fired in self-defense would not only have been - at best - legally dubious, but also would 
do nothing to ameliorate the possibility ofPetitioner being convicted of the underlying felonies. 
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witnesses, or retain an investigator, was an objectively reasonable decision in furtherance of the 

defense's trial strategy. 

Moreover, even if this court concludes that the decision not to hire an investigator or 

retain experts was objectively unreasonable, Petitioner's ineffective assistance claims predicated 

on such failings cannot satisfy the "prejudice" prong of Strickland/Miller because the exact 

circumstances surrounding Matthew Flack's are irrelevant with respect to the application ofWest 

Virginia's felony murder rule. 

There is no West Virginia authority which precludes a felony murder conviction from 

being predicated on the death of an innocent victim of that felony, regardless of the manner of 

the victim's death, so long as the actions of a perpetrator during the commission of the felony are 

a proximate cause. See Syl. pt. 5, State v. Mayle, 178 W.Va. 26, 357 S.E.2d 219 (1987) 

(outlining elements of felony murder); State ex reI. Painter v. Zakaib, 186 W. Va. 82, 84,411 

S.E.2d 25, 27 (1991) (overturning felony murder conviction predicated on co-perpetrators 

suicide because the surviving perpetrator "neither intended for the victim's death to occur, nor 

did he cause it, accidently or otherwise.") (emphasis added); cfPeople v. Dekens, 182 TIl. 2d 

247, 695 N.E.2d 474 (1998) (applying the "proximate cause theory of felony murder."). The 

elements of felony murder, as set forth in Mayle are: 1) the commission or attempt of an 

enumerated felony, 2) the defendant's participation in that commission or attempt, and 3) the 

death ofa victim as a result of injuries received during the course of such commission or attempt. 

Mayle, 178 W.Va. 26,357 S.E.2d 219. This court's recent decisions narrowing the scope of the 

felony murder doctrine have done nothing to displace the rule as articulated in Mayle, which, on 

its face, would be applicable to any conceivable interpretation of the facts in this case. 
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In Davis v. Fox, 229 W. Va. 662, 735 S.E.2d 259 (2012), this court addressed a narrow 

question pertaining to the pennissible scope of felony-murder. The question addressed was 

whether or not it was pennissible to charge a surviving co-perpetrator with felony murder 

predicated upon the death of a co-perpetrator who had been killed by a victim of the felony. Id. 

The answer to that question was no. See Syl. pt. 4, id. ("When a co-perpetrator is killed by the 

intended victim of a burglary during the commission of a crime, the surviving co-perpetrator 

cannot be charged with felony murder pursuant to West Virginia's [felony murder statute]."). 

The result in Davis was consistent with this court's decision in State ex rei. Painter v. Zakaib, in 

which it was held that a co-perpetrator could not be charged with felony murder when the only 

death that occurred during the commission ofthe felony was the suicide of a co-perpetrator. State 

ex rei. Painter v. Zakaib, 186 W. Va. 82, 411 S.E.2d 25 (1991). The critical jurisprudential factor 

at play in both Davis and Painter was this court's recognition of the felony murder doctrine as it 

existed at common-law. The Davis court expressly said that "the statutory offense of felony 

murder remains deeply ensconced in its common-law foundations," Davis 229 W. Va. at 668, 

735 S.E.2d at 265, and emphasized that central to its ultimate conclusion was the fact that, at 

common law, felony murder was only applicable when the commission of a felony resulted in 

the death of an innocent person. Davis, 229 W. Va. at 668, 735 S.E.2d at 265 (discussing the 

import of a reference in Painter which demonstrated that, at common law, "the death in a felony 

murder case was prototypically that of an innocent individual"). While the Davis court did state, 

in dicta, that West Virginia's felony murder statute does not "encompasses every death that 

occurs in the course of a statutorily-enumerated felony regardless of who causes the death," id. at 

668, 735 S.E.2d at 265, nothing in Davis suggested that the death of an innocent victim (caused 

directly by the action of another victim, but indisputably linked to the perpetrator through the 
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felonious criminal act or acts that created the foreseeable risk of hann) would fall outside the 

permissible sphere of deaths to which the felony murder doctrine applies. 

Thus, in this case, Petitioner cannot show that either the decision to forgo the retention of 

any expert witnesses, or the failure challenge the State's experts either by objection or on cross

examination, caused him prejudice. Even under the best case scenario (in which Petitioner could 

conclusively prove that the bullet which killed Matthew Flack was fired by one of the other 

victims), the jury would still be free to conclude that Petitioner went to David Flack's house with 

the intent to commit a criminal act, and that the evidence showed he specifically intended to 

commit a robbery. Thus, the jury could still convict him of both burglary and robbery, and 

because Matthew Flack, an innocent victim, died during the commission of those crimes, the jury 

could also convict Petitioner of felony murder. That is, because Petitioner's criminal action 

remains both a "but-for" and proximate cause of Matthew Flack's death, the felony murder rule 

remains applicable regardless of the exact circumstances precipitating it. Accordingly, to the 

extent this court determines that trial counsels' decision not to investigate the evidence regarding 

the specifics of who killed Matthew Flack constitutes deficient performance, such performance 

does not qualify as ineffective assistance, because the outcome of Petitioner's case was 

completely unaffected by that decision. 

The clear applicability of the felony-murder doctrine, regardless of the exact 

circumstances of Matthew Flack's death, also disposes of Petitioner's claim that trial counsel 

"missed the discrepancy" concerning the location of the Hi-Point pistol which fired the-lethal 

shot. See Pet. Briefat * 17. It is simply of no import whether or not that weapon was found at the 

scene of the crime or later recovered in the search of the car in which Petitioner was taken to the 

hospital. All that matters is that Matthew Flack's death occurred as a "homicide incidental to ... 
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an underlying felony." See Painter, 186 W. Va. at 84, 411 S.E.2d at 27. The same principle 

applies to the testimony of the medical examiner to which trial counsel did not object. As this 

court explained in Petitioner's direct appeal, the medical examiner's testimony largely "mirrored 

testimony from other witnesses" and primary was used to "confirm[] that Matthew Flack died as 

a result of a gunshot wound[] and that the death was a homicide," facts which Petitioner, even 

now, does not contest. A successful objection to that testimony would not have damaged the 

State's case to any noticeable degree, if at all, nor would it have prevented the jury from 

returning the verdict ultimately reached. Accordingly, Petitioner cannot establish the requisite 

prejudice for an infectiveness claim. 

C) Neither the failure to request a limiting instruction pursuant to State v. Caudill nor 
the decision to allow Jasman Montgomery to testify in prison garb constituted 
ineffective assistance as neither had a substantial impact on the verdict in this case. 

When a criminal defendant's accomplice - who has plead guilty to the charge upon 

which the defendant is being tried - testifies as a witness for the State, it is permissible for the 

State to elicit testimony about the accomplice's guilty plea. See State v. Caudill, 170 W. Va. 74, 

78, 289 S.E.2d 748, 752 (1982). In Caudill, this court held that if such testimony is elicited, the 

defendant is entitled to a limiting instruction that informs the jury that they are not to consider 

the accomplice's guilty plea as substantive proof that the defendant being tried is guilty. Syl. pt. 

3, id. The Caudill court also held that the trial court's failure to issue such a limiting instruction 

is reversible error. Id. In Petitioner's direct appeal this court modified Caudill, holding that, for 

tactical reasons, a defendant might not want such a limiting instruction and therefore that while 

the failure to issue the Caudill instruction can be reversible error, it is not unless such an 

instruction is requested by the defense. Flack, 232 W. Va. at 713, 753 S.E.2d at 766. 

Petitioner now contends that his trial counsels' failure to ask for a limiting instruction 

was objectively unreasonable. Petitioner contends that the State was attempting to use Jasman 
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Montogmery's testimony as "substantive evidence to prove Petitioner's guilt." Pet. Brief at 19. 

While it is true that testimony elicited solely for such a purpose is impermissible, this court 

reasoned in Caudill that "where the testimony regarding the plea is but a small part of an 

accomplice's testimony" and the accomplice's testimony is otherwise "general and extensive in 

nature," the prejudice caused by such testimony is limited. See Caudill, 170 W. Va. at 81, 289 

S.E.2d at 755. Caudill mandated the issuance of a limiting instruction to ensure that a jury did 

not "misinterpret the purpose for which testimony [concerning a guilty plea] is offered." Id. 

Flack recognized that a limiting instruction might only draw attention to an otherwise innocuous 

mention and that it is better for defense counsel to determine when testimony concerning a plea 

is of the character that it might be misconstrued by the jury (and thus warrant a limiting 

instruction). See Flack, 232 W. Va. at 713, 753 S.E.2d at 766. 

A review of the trial transcript in this case demonstrates that Jasman Mongtomery's 

testimony concerning his plea did not fall into the category of testimony for which a limiting 

instruction is absolutely necessary. See (App. Vol. II at 179-90). A case cited in Caudill is 

illustrative. In State v. Cole, 252 Or. 146,448 P.2d 523 (1968), the Supreme Court of Oregon 

explained that where the "purpose of the [accomplice's] testimony was to give the facts and 

circumstances of the crime" and that any testimony concerning a plea agreement was primarily 

intended to explain "the circumstances under which [the accomplice was] testifying" that 

testimony was highly relevant to "their credibility as witnesses for the state." Cole, 252 Or. at 

153-54,448 P.2d at 527 (quoted in Caudill, 170 W. Va. at 81, 289 S.E.2d at 755). Elaborating on 

this point, the Caudill court explained that eliciting testimony about a plea agreement is 

permissible because "'the jury [is] entitled to the information for its bearing on the value of the 

witness' testimony, and the prosecution might indeed on occasion suffer unfairly in the 
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estimation of the jury for attempting to conceal the criminal record if it did not come forward 

with it.'" Caudill, 170 W. Va. at 81, 289 S.E.2d at 755 (quoting Commonwealth v. Cadwell,374 

Mass. 308, 312, 372 N.E.2d 246, 249 (1978)). As the Caudill court noted, "[t]he question of ... 

credibility ... is clearly a proper purpose" for which such testimony could be admitted. Caudill, 

170 W. Va. at 81, 289 S.E.2d at 755. Thus, testimony elicited primarily to aid the jury's 

credibility determination should be deemed admissible, even in the absence of a limiting 

instruction. 

It is evident from context that the testimony in this case touching on the plea agreement fits 

that limited purpose. At the beginning of Jasman Montogmery's direct examination, the 

prosecutor introduces him and makes reference to the fact that, because he is wearing a prison 

jumpsuit, he is obviously incarcerated. (App. Vol. II at 179-180). He then asks the following 

question, which is clearly designed to assist the jury in making its credibility assessment of 

Jasman: 

Q. As a part of the plea agreement in the matter whereby you pled guilty to first
degree murder, did you agree to come forward and give truthful testimony, if 
necessary? 
A. Yes. 

Id. That single question is followed by dozens of questions (his direct examination comprised 

over 11 pages of the written transcript) concerning the facts and circumstances of the crime. See 

(App. Vol. II. 179-90). None of those additional questions contained any reference to Jasman's 

plea agreement. The only time the plea agreement is directly mentioned again is during a brief 

aside in the prosecutor's closing argument. See (id. at 373)(prosecutor states that "Jasman 

Montgomery accepted his responsibility and his punishment, life, no guarantee of ever being 

paroled."). The fact that Jasman had pled guilty was not revisited or harped on, and Jasman 

proceeded to provide wide-ranging testimony concerning his personal knowledge of the incident 
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in question. Thus, it is clear that the State did not elicit testimony about Jasman's guilty plea with 

the intent of relying on that testimony as substantive evidence. Therefore, trial counsels' decision 

not to request a limiting instruction was not ineffective assistance. 

Similarly, trial counsels' decision to allow Jasman Montgomery to appear in prison garb 

rather than street clothes was not objectively unreasonable. As a starting point, Petitioner cites no 

authority for the proposition that permitting a witness for the State to testify in "inmate orange" 

constitutes ineffective assistance. Moreover, the decision to allow Jasman to do so is easily 

ascribed to trial strategy. There is no question that Jasman Montogmery's testimony, in which he 

explicitly states that he and Petitioner drove to Bluefield for the purpose of "pop [ping] a trunk," 

see (App. Vol. II at 180-181), was highly detrimental to the defense's case. Mr. Lefler engaged 

in a vigorous cross-examination of Jasman, in which he attempted to convince the jury that 

Jasman was desperate to mitigate his life sentence (and thus would say anything the State wanted 

him to say), that he "blamed [Petitioner]" for the entire situation (and thus wanted revenge), and 

that, for various reasons (including the fact that Jasman had seemingly agreed to provide 

favorable testimony in exchange for a mercy recommendation which ensured he would 

eventually be eligible for parole) Jasman's testimony was not credible. See (id. at 191-202). 

Allowing the jury to see Jasman in his prison attire not only reinforced a crucial theme of Mr. 

Lefler's cross, but also subtly reminded the jury that they were listening to the testimony of a 

confessed murderer - and there can be no doubt that a witnesses' criminal history can negatively 

impact the perception of their credibility. See e.g., Davis v. Alaska, 415 U.S. 308, 316 

(1974)("One way of discrediting the witness is to introduce evidence of a prior criminal 

conviction of that witness"); see also State v. Blake, 197 W. Va. 700, 478 S.E.2d 550 (1996) 
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(citing Davis). Accordingly, the tactical decision to have Jasman testify in his prison attire was a 

reasonable one, and does not constitute ineffective assistance. 

D) Petitioner was not entitled to a self-defense instruction, and thus the failure to 
request instruction was not ineffective assistance. 

Petitioner argues that trial counsel was deficient when they failed to "request or offer jury 

instructions on self-defense." Pet. Briefat 20. In support of this purported error, Petitioner cites 

State v. Wade, 200 W. Va. 637, 490 S.E.2d 724 (1997), and states that this court "recognize[d] 

that in an appropriate case many jurisdictions have allowed self-defense instructions in felony 

murder cases in which the facts support such a defense." !d. Petitioner overstates what this court 

held in Wade, and fails to cite any authority in support ofhis position. 

In Wade, this court addressed the applicability of self-defense to a felony murder case 

arising from a charge of delivery of a controlled substance. !d. at 645, 490 S.E.2d at 732. As a 

threshold matter, the Wade court explained that "any claim of self defense in response to a 

charge of felony-murder must be asserted with regard to the predicate felony." Id. Addressing the 

jurisprudential foundation of self-defense, the Wade court noted that self-defense is typically 

only available when a criminal defendant is '''not the aggressor. '" Id. (quoting State v. W.J.B., 

166 W.Va. 602, 606, 276 S.E.2d 550, 553 (1981)). The court proceeded to state that it could 

conceive of "no circunlstance[]" where "in light of ... traditional applications of self defense" 

that the doctrine would applicable in the context of a charge of delivery of a controlled 

substance. Wade, 200 W. Va. at 645, 490 S.E.2d at 732. Therefore, the court held that the 

defendant was not entitled to a self-defense instruction. Id. 

The undersigned was unable to find any case in West Virginia in which self-defense was 

successfully asserted as a defense by a criminal defendant charged with burglary, the predicate 

felony in this case. This is unsurprising, given the fact that the "elements of [burglary] do not 
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involve violence to the person." State v. Woodson, 181 W. Va. 325, 330, 382 S.E.2d 519, 524 

(1989). Thus, under the rule as stated in Wade, self-defense would not be available in a felony

murder case predicated on a burglary because self-defense is not a viable defense to the 

underlying charge. 

Moreover, contrary to Petitioner's assertion that the Wade court recognized that "many 

jurisdictions have allowed self-defense instructions in felony murder cases," it should be noted 

that Wade cited to no such cases in the section of the opinion concerning the applicability of self

defense in a felony murder case. The undersigned's review of authority from other jurisdictions 

reveals a strong trend that self-defense is not a defense available to a defendant charged with 

felony murder. See e.g., State v. Lewis, 245 Conn. 779, 809, 717 A.2d 1140, 1157 (1998) 

(holding that felony murder defendant who entered the victims' apartment at 4 a.m. armed with a 

gun "was not entitled to a[] [ self-defense] instruction ... because he was engaged in robbing the 

victims when his purported justification for killing them arose."); State v. McGee, 163 Vt. 162, 

167, 655 A.2d 729, 733 (1995) (holding that felony-murder defendant who killed "while in the 

course of an attempted felony, [] was not entitled to the benefit of self-defense because his own 

conduct brought about the difficulty" that resulted in the death); see also United States v. 

Peterson, 483 F.2d 1222, 1231 (D.C. Cir. 1973) ("It has long been accepted that one cannot 

support a claim of self-defense by a self-generated necessity to kill ... [t]he fact that the 

deceased struck the first blow, fired the first shot or made the first menacing gesture does not 

legalize the self-defense claim if in fact the claimant was the actual provoker."); State v. Scales, 

655 So. 2d 1326, 1336 (La. 1995) ("Since the evidence indicates that defendant brought on a 

difficulty by engaging in an armed robbery at the time of the shooting, he cannot claim the right 

of self-defense."); Commonewealth v. Maguire, 375 Mass. 768, 773, 378 N.E.2d445, 448 (1978) 
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("[I]t has been held that the right to claim self-defense may be forfeited by one who commits an 

armed robbery, even if excessive force is used by the intended victim or by any person 

intervening to prevent the crime or apprehend the robber."); Gray v. State, 463 P.2d 897, 909 

(Alaska 1970)("[A] person who commits a felony [is prevented from] claiming self-defense not 

only to the intended victim of the felony, but also as to any person intervening in an attempt 

either to prevent the crime or to apprehend the criminal."). Nothing in Petitioner's brief, nor 

anything about the particular facts of this case, warrants an expansion of the holding articulated 

in Wade or a new holding that runs contrary to the mass of authority from other jurisdictions. 

Accordingly, it is evident that Petitioner was not entitled to a self-defense instruction, and that 

trial counsel was not ineffective when no such instruction was requested. 

2) The State did not knowingly introduce "false" evidence. The presence of a factual 
disputes or other inconsistency does not necessarily render evidence "false." 

In his brief, Petitioner claims that "the prosecution certainly knew, or had every reason to 

believe, that much of the evidence being used to support its theory of the case was not truthful." 

Pet. Brief at 25. Specifically, Petitioner points to "obvious and material inconsistencies and 

inaccuracies" in the testimony of Amanda Shorter, Jasman Mongotmery's "failed polygraph test" 

and an inconsistency in the testimony of two testifying police officers about the location in 

which the Hi -Point pistol used to kill Matthew Flack was found. Id. Despite Petitioner's 

contentions, he has not provided sufficient evidence demonstrating that the State knowingly or 

recklessly relied on false evidence. 

This court has recognized that "[i]t is a basic principle of law that' [p]rosecutors have a 

duty to the court not to knowingly encourage or present false testimony.'" State ex rei. Franklin 

v. McBride, 226 W. Va. 375,378-79, 701 S.E.2d 97, 100-01 (2009)(quoting State v. Rivera, 210 
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Ariz. 188, 109 P.3d 83, 89 (2005)). In Franklin, this court articulated the standard applicable to a 

claim that the State has relied upon false evidence: 

In order to obtain a new trial on a claim that the prosecutor presented false testimony 
at trial, a defendant must demonstrate that (1) the prosecutor presented false 
testimony, (2) the prosecutor knew or should have known the testimony was false, 
and (3) the false testimony had a material effect on the jury verdict." 

Syl. pt. 2, Franklin, 226 W. Va. at 376, 701 S.E.2d at 98. The first and second prongs of the 

Franklin test require more than the unadorned assertion that the State's evidence was false - the 

Petitioner bears the burden of demonstrating that the evidence was "actually false." See e.g., 

State v. Brown, 210 W. Va. 14, 27, 552 S.E.2d 390, 403 (2001)(per curiam). Making the 

necessary showing of falsity requires a strong substantive showing. See State v. Prophet, 234 W. 

Va. 33, 45, 762 S.E.2d 602, 614 (rejecting a petitioner's claim because there was no "conclusive 

evidence" that the complained-of testimony was false). The existence of inconsistencies between 

a witness's trial testimony and their previous statements, or between the testimony of multiple 

witnesses, is not conclusive evidence of falsity. Jd.; see also Rivera, 210 Ariz. at 192, 109 P.3d 

at 87 ("[I]nconsistencies in witness testimony go not to the admissibility of testimony, but rather 

to the credibility of the witnesses and the weight to be accorded to the evidence"); State v. Allen, 

360 N.C. 297, 305, 626 S.E.2d 271, 279 (2006) ("We note today there is a difference between 

the knowing presentation of false testimony and knowing that testimony conflicts in some 

manner. It is for the jury to decide issues of fact when conflicting information is elicited by either 

party."). 

As the forgoing authorities demonstrate, to the extent Petitioner's false evidence claims 

rely solely on inconsistent witness testimony, they cannot succeed. Human beings are not robots 

capable of perfect recall. Nor is it uncommon for a witness's second or third recitation or account 

of events to contain variation from previous recitations. The presence of such inconsistencies 
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may be a sign of falsity, but they may also be completely innocent. Determining when a witness 

is engaging in fabrication as opposed to merely offering a more accurate or complete version of 

events - separating the wheat from the chaff - is a task our system ofjustice allocates to the jury. 

Franklin, 226 W. Va. 375,381, 701 S.E.2d 97, 103 (2009) ('''It [is] the role of the jury to weigh 

the evidence and make credibility assessments after it observed the witnesses and heard their 

testimony. The jury made its determination, and this Court will not second guess it simply 

because we may have assessed the credibility of the witnesses differently."')(quoting Brown, 210 

W. Va. at 27,552 S.E.2d at 403); Rivera, 109 P.3d at 89 ("Absent a showing that the prosecution 

was aware of any false testimony, the credibility of witnesses is for the jury to determine."); see 

also Syl. pt. 3, in part, State v. Guthrie, 194 W. Va. 657, 663, 461 S.E.2d 163, 169 

(1995)("Credibility determinations are for a jury and not an appellate court."). Accordingly, 

Petitioner's claims of false evidenc~ arising from the testimony of Amanda Shorter and the 

inconsistent testimony concerning the recovery location of the Hi-Point pistol fail becau~e he has 

not made the requisite showing of falsity. 

Nor is Petitioner's argument concerning Jasman Montgomery's testimony any more 

meritorious. It is simply of no moment that Jasman Montgomery failed a polygraph examination. 

This court has unequivocally held that "[p]olygraph test results are not admissible in evidence in 

a criminal trial in this State." Syl. pt. 2, State v. Frazier, 162 W. Va. 602, 252 S.E.2d 39 (1979); 

State v. Chambers, 194 W. Va. 1,459 S.E.2d 112 (1995) (same); see also People v. McKinnon, 

52 Cal. 4th 610,663,259 P.3d 1186, 1229 (2011) ("[P]olygraph test results do not scientifically 

prove the truth or falsity of the answers given during such tests.") (internal quotation marks 

omitted). Nor is the fact that Jasman Montgomery had a potential motive to lie, standing alone, 

enough to satisfy Petitioner's burden. See Franklin, Brown, supra. Absent a more concrete 
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showing, Petitioner's claim that the State knowingly or recklessly relied on false evidence is 

unavailing. 

3) The prosecuting attorney did not improperly bolster Jasman Montgomery's 
credibility during closing or otherwise make inappropriate comments that warrant 
habeas relief. 

Around the midpoint of his closing argument,8 the prosecuting attorney briefly commented 

on the fact that Jasman Montogmery had accepted responsibility for killing Matthew Flack and 

made an oblique reference his plea agreement. See (App. Vol. II. at 376)("Jasman, I must say, 

Jasman Montgomery, accepted his responsibility and his punishment, life, no guarantee of ever 

being paroled. He has stood up and taken the first step back in accepting his responsibility and 

doing what he can to rectify what he did."). During his rebuttal, the prosecutor made a more 

direct reference to Jasman's plea and again touched on the theme of responsibility. See (id. at 

408-09)("Jasman Montgomery tells you the same thing. Well, gosh, that's because the State has 

bought his testimony. Ladies and gentlemen, he came forward. He told the Judge: '} am guilty of 

murder in the first degree.' This was not a loitering conviction. This was not a light touch. This 

was a man taking responsibility for his behavior and trying to rectify that."). Petitioner claims 

these remarks (as well as the prosecutor's remarks comparing the Petitioner to an alcoholic)9 

were improper. His argument lacks merit. 

8 The prosecutor's closing argument begins on page 367 of the trial transcript, and continues to 
page 382. (App. Vol. II at 367-382). The remarks of which Petitioner complains occur on page 
376 of that transcript. (Id. at 376) 
9 Petitioner makes reference to the prosecutor's comments comparing Petitioner to an alcoholic 
in his assignments of error, see Pet. Briefat * 7 but does not otherwise develop that argument in 
the brief, see generally Pet. Briefat * 21-29. This court has repeatedly stated that the failure to 
develop an argument constitutes a forfeiture of any asserted right. See [cite from hyung brief]. 
However, even if this court determines Petitioner has sufficiently developed that argument, for 
the reasons set forth in this section, Petitioner's contention is baseless. 
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There can be no doubt that it is improper for a prosecutor to blatantly express his personal 

opinion, specifically with respect to the credibility of a witness or the guilt of the defendant, 

during closing argument. Syl. pt. 3, State v. Critzer, 167 W. Va. 655, 280 S.E.2d 288 (1981); 

State v. Grubbs, 178 W. Va. 811, 816 n. 15, 364 S.E.2d 824, 829 (1987)("Expressions of 

personal opinion by the prosecutor are a form of unsworn, unchecked testimony and tend to 

exploit the influence of the prosecutor's office and undermine the objective detachment that 

should separate a lawyer from the cause being argued."). However, this court has also generally 

recognized that "great latitude is allowed counsel in the argument of cases," State v. Kennedy, 

162 W. Va. 244, 249, 249 S.E.2d 188, 191 (1978)(quoting State v. Lohm, 97 W.Va. 652, 125 

S.E. 758 (1924» and has specifically stated that "[t]he prosecutor may argue all reasonable 

inferences from evidence in the record," Grubbs, 178 W. Va. at 816 n.l5, 364 S.E.2d at 829 

(1987)(citing United States v. Young, 470 U.S. 1, 9 (1985». Moreover, this court has made it 

clear that litigants have a duty to make a timely objection to closing remarks they believe are 

improper, Syl. pt. 7, Yuncke v. Welker, 128 W. Va. 299, 300,36 S.E.2d 410,411 (1945)("Failure 

to make timely and proper objection to remarks of counsel made in the presence of the jury, 

during the trial of a case, constitutes a waiver of the right to raise the question thereafter either in 

the trial court or in the appellate cOurt."),1O and has also expressed significant reticence to 

granting relief on the basis of improper remarks during closing when no objection is made 

below, Grubbs, 178 W. Va. at 818, 364 S.E.2d at 832 (1987)("[T]he doctrine of plain error with 

regard to objectionable closing remarks is sparingly applied. This rule requires counsel to make 

timely objections so that the matter can be corrected at the trial court level. There is obviously a 

10 See also State v. Cirullo, 142 W. Va. 56, 93 S.E.2d 526 (1956); Landers v. Ohio River R. Co., 
46 W. Va. 492, 33 S.E. 296 (1899); State v. Trogdon, 168 W. Va. 204,207,283 S.E.2d 849, 851 
(1981)(per curiam). 

34 




considerable tactical advantage to be gained if counsel can remain silent and then press the point 

on appeal through the plain error doctrine."). Petitioner did not object to any of the remarks he 

now identifies as objectionable. II As the aforementioned authority demonstrates, that alone is 

enough to foreclose Petitioner's argument. But even if the court determines it is proper to 

examine the substance of the prosecutor's comments, it is apparent that remarks at issue did not 

have such a profound impact on the jury as to warrant habeas relief. 

Petitioner emphasizes that the prosecutor's remarks constitute a personal assessment of 

Jasman Montgomery's credibility. Reasonable minds can differ on whether or not the 

complained-of statements were an injection of the prosecutor's personal opinion. In his brief, 

Petitioner presents excerpts of the prosecutor's closing as if the impropriety of the remarks is 

self-evident, but other than the limited use of the first-person singular "I" it is not clear, at least 

to the undersigned, what exactly renders prosecutor's remarks impermissible, and it is worth 

noting that courts in various jurisdictions have held that use "first-person" language does not 

automatically render a prosecutor's remarks inappropriate. See e.g., Brokenbrough v. State, 522 

A.2d 851, 859 (Del. 1987)(noting generally that the use of the first-person singular "I" is 

inappropriate during closing argument, but also stating that "[ w]e do not adopt a rule which says 

that the use of the word '1' or 'we' in a closing argument is per se improper."); see also 

Commonwealth v. Keaton, 615 Pa. 675, 719, 45 A.3d 1050, 1076 (2012)(holding that 

prosecutor's use of the phrase "I think" does not "automatically equate to an expression of 

personal opinion."). Nor is the prosecutor's allusion to the jury's common knowledge and 

experience concerning alcoholism necessarily improper. Cf State v. Warholic, 278 Conn. 354, 

11 It is important to note that Petitioner does not contend that trial counsels' failure to object 
constitutes ineffective assistance. Instead, he argues that "the expressions of the prosecutor's 
personal opinion of [Jasman] Montgomery's credibility ... were clearly improper and denied 
[P]etitioner a fair trial." Pet. Briefat * 22. 

35 




366, 897 A.2d 569,582 (2006)(explaining that not "every use of rhetorical language or device is 

improper ... [t]he occasional use of rhetorical devices is simply fair argument" and further 

noting that 'jurors, [when] deciding cases, are not expected to lay aside matters of common 

knowledge or their own observations and experiences, but rather, to apply them to the facts as 

presented to arrive at an intelligent and correct conclusion ... [t]herefore, it is entirely proper for 

counsel to appeal to a jury's common sense in closing remarks. ")(intemal citations and quotation 

marks omitted). Moreover, this court has previously countenanced discussions of a witness's 

credibility so long as that discussion flows from reasonable inferences drawn from the evidence 

presented. See State v. Asbury, 187 W. Va. 87, 92, 415 S.E.2d 891, 896 (1992). Here, the 

prosecutor's comments are drawn from the reasonable inference that Jasman Mongtomery, 

having plead guilty, had already taken responsibility for his actions (and had already received the 

accompanying punishment) and therefore had no motive to lie during his testimony. Given that 

arguments concerning a witness's credibility are generally permissible (as long as they flow from 

the evidence), see State v. Graham, 208 W. Va. 463, 468, 541 S.E.2d 341, 346 (2000), the 

remarks in this case should be deemed permissible. 

However, even if the Court reaches the contrary conclusion, habeas relief is not warranted 

because the complained-of remarks were isolated and did not have such an impact on the jury as 

to cause a manifest injustice. That is, this Court has previously articulated a four factor test to 

evaluate whether an improper prosecutorial comment is so damaging as to require reversal. Syl. 

Pt. 6, State v. Sugg, 193 W. Va. 388, 393,456 S.E.2d 469,474 (1995). These factors examine 

(1) the degree to which the prosecutor's remarks have a tendency to mislead the 
jury and to prejudice the accused; (2) whether the remarks were isolated or 
extensive; (3) absent the remarks, the strength of competent proof introduced to 
establish the guilt of the accused; and (4) whether the comments were deliberately 
placed before the jury to divert attention to extraneous matters. 
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Id. at Syl. Pt. 6,456 S.E.2d at 474. 

Applying this four-factor test to the case at hand, there is little question that the prosecutor's 

remarks do not cross the threshold into reversible error. As to the first and fourth factors factor

the degree such remarks may mislead the jury or prejudice the accused, and the extensiveness of 

such remarks - the prosecutor's remarks were very limited in nature. The prosecutor's closing 

argument comprises 15 pages of written transcript in bodyl2 (and six more for rebuttal) while the 

remarks of which Petitioner complains are confined to two brief sections consisting of about five 

total paragraphs. See (App. Vol. II at 376-77, 413). The limited nature of the remarks by their 

very nature could not have prejudiced Petitioner. See Adkins, 209 W. Va. at 216, 544 S.E.2d at 

918 (2001)(holding that a prosecutor's "isolated comment" clearly did not mislead the jury or 

prejudice the accused.). 

Regarding the third factor, while there is no question that Jasman Montgomery's testimony 

was a critical component of the State's case with regard to demonstrating criminal intent, the 

presence of numerous other witnesses who testified about the events which occurred, the 

recovery of the instrumentalities of the crime (including ski-masks and firearms), and the 

undisputed fact that Matthew Flack died would seem to be sufficient evidence to establish the 

State's case even if the jury had found Jasman Montgomery to be a less than credible witness. Cf 

id. ("[W]hile the evidence in [Adkins] was conflicting on many key issues, the prosecut[ion]'s 

evidence was sufficient for the jury to find [the defendant] guilty beyond a reasonable doubt."). 

Finally, there is absolutely nothing in the record to suggest the comments were made to divert 

the jury's attention to "extraneous matters." As discussed, these comments were not particularly 

inflammatory. If anything, it was a reasonable argument for the prosecutor to present to the jury 

12 The prosecutor estimated, immediately before the beginning ofhis argument, that he would be 
speaking for 25 minutes. (App. Vol. II at 367). 
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to counter Petitioner's attacks on Jasman's credibility. Moreover, the comments relating to 

Jasman accepting responsibility for his actions were not used by the State to establish 

Petitioner's guilt. In addition, the brevity of these comments further highlight that they were not 

presented to the jury as a type of "red herring." As all four of the Suggs factors favor the State 

three of them strongly - this Court should decline to grant Petitioner habeas relief in the event it 

determines the prosecutor's remarks in this case were inappropriate. 

II. RESPONDENT'S CROSS-APPEAL 

1) Double Jeopardy is not violated when a criminal defendant is convicted of robbery, 
burglary, and felony murder predicated on the burglary, and the trial court merges 
the burglary and felony murder charges but does not merge the robbery charge. 

The Double Jeopardy clauses of both the West Virginia and United States constitutions 

prohibit the State from punishing any person more than once for a single criminal offense. State 

v. Williams, 172 W. Va. 295, 310,305 S.E.2d 251, 266 (1983) ("The double jeopardy clauses of 

our federal and state constitutions protect an accused in a criminal proceeding from multiple 

prosecutions and multiple punishments for the same offense."). While there is no impediment to 

charging an individual with the commission of multiple crimes arising from a single "criminal 

transaction" in situations where the charges represent only different gradations of a single crime 

(such as when an individual is charged with an offense as well as at least one lesser-included 

offense) Double Jeopardy prohibits the imposition of more than one punishment. Id. (explaining 

that Double Jeopardy has been held to "prohibit ... the imposition of separate punishments for 

both a greater and lesser included offense arising out of a single criminal act or transaction."); 

see also State ex reI. Hall v. Strickler, 168 W. Va. 496, 498, 285 S.E.2d 143, 144 (1981) (holding 

that "[r]obbery is a lesser included offense of felony-murder if a conviction for the greater 

offense (felony-murder) could not be had without conviction for the lesser crime (robbery)."). 
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However, Double Jeopardy does not preclude a State from imposing separate punishments for 

each separate and distinct crime that arises from a single factual occurrence. See e.g., State v. 

Pancake, 170 W. Va. 690, 694-97, 296 S.E.2d 37, 41-44 (1982) (upholding defendant's 

convictions for both burglary and rape arising from the same criminal transaction); see also State 

ex rei. Johnson v. Hamilton, 164 W. Va. 682,266 S.E.2d 125 (1980). Thus, the question that lies 

at the heart of any Double Jeopardy analysis in which an individual is charged with violating 

multiple offenses during a single criminal transaction is: Did the charged individual commit just 

one crime, or did they commit two (or more)? 

Answering that question is not always easy, but the analytical framework to be applied is 

straightforward. When the pertinent question is whether or not the violation of more than one 

criminal statute constitutes more than one crime, the applicable standard is the "same evidence" 

test first articulated by the Supreme Court in Blockburger v. United States, 284 U.S. 299, 304 

(1932). In Blockburger, the Court explained that when consider multiple charged offenses arising 

from a single criminal "act or transaction," the test to "detennine [if] there are two offenses or 

only one, is whether each provision requires proof of a fact which the other does not." Jd.; see 

also Pancake, 170 W. Va. at 695, 296 S.E.2d at 42 (adopting and quoting Blockburger); 

Williams, 172 W. Va. at 311, 305 S.E.2d at 267 ("In the absence of any expression of legislative 

intent on the issue, the test of whether violations of separate statutory provisions arising out of 

one criminal episode constitute the 'same offense' for double jeopardy purposes is the 'same 

evidence' test."). 

When one or more of the offenses at issue is a lesser-included offense, the Blockburger 

analysis is easy. By definition, a lesser-included offense is wholly subsumed by the greater 

offense, and thus cannot require proof of a fact that the greater offense does not. Syl. pt. 1, State 
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v. Louk, 169 W. Va. 24, 285 S.E.2d 432 (1981) ("The test of detennining whether a particular 

offense is a lesser included offense is that the lesser offense must be such that it is impossible to 

commit the greater offense without first having committed the lesser offense. An offense is not a 

lesser included offense if it requires the inclusion of an element not required in the greater 

offense."); see also State v. Neider, 170 W. Va. 662,295 S.E.2d 902 (1982). In Williams, this 

court expressly held that the predicate felony underlying a felony murder charge is a lesser 

included offense. See Syl. pt 8, State v. Williams, 172 W. Va. 295, 299, 305 S.E.2d 251, 255 

(1983)("Double jeopardy prohibits an accused charged with felony-murder, as defined by W.Va. 

Code § 61-2-1 from being separately tried or punished for both murder and the underlying 

enumerated felony."). As"the Williams court explained: 

[A]pply[ing] the same evidence test ... we think it is clear that [underlying felony] 
upon which a felony-murder case is based constitutes a lesser included offense. The 
commission of the [ underlying felony] was an essential element of the crime of 
felony-murder as proved by the State. The statute[] which definers] [the underlying 
felony] do[es] not require proof of any fact which the felony-murder provision did 
not. Consequently . . . we hold that double jeopardy prohibits an accused charged 
with felony-murder ... from being separately tried or punished for both murder and 
the underlying enumerated felony. 

Id. at 311, 305 S.E.2d at 267-68. 

In this case, Petitioner was indicted on and convicted of four charges: conspiracy, 

robbery, burglary, and felony murder. (App. Vol. I at 7,41). The record clearly demonstrates that 

underlying felony upon which the felony murder charge was predicated was burglary. See (App. 

Vol. I at 41-42). Therefore, there is no question that Double Jeopardy prohibited the imposition 

of punishment for both the burglary and felony murder charges, and the merger of those two 

offenses was proper. However, the habeas court's conclusion that the sentence imposed upon 

Petitioner for the robbery conviction violated Double Jeopardy was error, because robbery is not 

a lesser included offense of either burglary (or a felony murder predicated upon burglary) and 
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because in order to obtain the robbery conviction, the State was required to (and did) establish at 

least one unique element, via the introduction of at least one fact not needed to obtain any other 

conviction. Accordingly, Respondent respectfully requests that this court reverse the circuit 

court's partial grant ofhabeas relief, and reinstate Petitioner's vacated robbery sentence. 

A) Robbery is not a lesser-included offense of either burglary or felony-murder 
predicated on burglary. 

Given that one of the elements of burglary is the "intent to commit a felony or any 

larceny," see W.Va.Code, 61-3-11(a), it is not at all uncommon for an individual charged with 

burglary to also be charged with robbery. Robbery is a felony, see W.Va. Code, 61-2-12, and thus 

the intent to commit robbery can satisfy the intent element of a burglary charge. See e.g .. [cite]. 

But the fact that a burglary conviction can be predicated, in part, on a showing that an individual 

intended to or had in fact completed a robbery, does not render robbery a lesser included offense 

of burglary. 

In State v. Louk, this court held that "larcency [is] not a lesser included offense of 

burglary" because "all the elements of larceny are not required to be shown in order to obtain a 

conviction for burglary. Louk, 169 W. Va. at 27, 285 S.E.2d at 435. The overlap between the 

crimes of larceny and robbery is obvious; this court has both stated that "at common law, 

robbery was considered to be aggravated larceny," State v. Collins, 174 W. Va. 767, 772 n. 10, 

329 S.E.2d 839, 845 (1984), and specifically held that "larceny is a lesser included offense in 

robbery," Syl. pt. 5, Neider, 170 W. Va. at 663, 295 S.E.2d at 903. Thus, it neatly follows that 

since larceny is not a lesser included offense of burglary, then robbery, which is little more than 

larceny involving the use of force (that is, it embodies all the elements of larceny, and adds 

another) cannot be a lesser included offense ofburglary. 
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That conclusion, while never expressly stated has been implicitly reached by this court on 

numerous occasions. See e.g., State v. Wisotakey, No. 13-1240,2014 WL 6607462, at * 5-6 (W. 

Va. Nov. 21, 2014) (affirming both burglary and robbery conviction arising from the same 

criminal incident). It is also bolstered by this court's holding that while the intent to commit 

another felony is a necessary element of burglary, the State can obtain a conviction without 

actually establishing that any other felony was actually committed. Syl. pt. 3, State v. Ocheltree, 

170 W. Va. 68, 289 S.E.2d 742 (1982)("The intent to commit a felony or any larceny is an 

essential element of the crime of burglary ... It is well settled, however, that such intent may be 

inferred by the jury from the facts and circumstances of the case."). 

The conclusion that robbery is not a lesser included offense of burglary is significant to 

this case because it demonstrates that when an individual is charged with both robbery and 

burglary, in order to obtain a robbery conviction, the State must prove a fact that it need not 
I 

prove in order to obtain the burglary conviction. Or, put another way, to obtain a robbery 

conviction under that circumstance, the State, practically speaking, must satisfy the "same 

evidence test" articulated in Blockburger and adopted by this court in Pancake. 

The same logic applies if the comparison being made is not between robbery and 

burglary but rather between robbery and felony murder predicated on burglary. The elements of 

felony murder are: 

(1) the commission of, or attempt to commit, one or more of the enumerated 
felonies; (2) the defendant's participation in such commission or attempt; and (3) the 
death of the victim as a result of injuries received during the course of such 
commission or attempt. 

Williams, 172 W. Va. at 311, 305 S.E.2d at 267. Thus, the elements of a felony murder 

predicated on burglary are the elements ofburglary, plus the death of a victim. Because the death 

of a victim is the only new element, and it is not an element which overlaps with the elements of 
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robbery, the State will still be required to prove some fact unique to the robbery not needed to 

obtain a conviction for felony murder arising out of the same criminal transaction. Thus, by 

definition, robbery is not a lesser included offense of felony murder predicated on burglary. And 

because one is not a lesser included offense of the other, Double Jeopardy does not prohibit the 

imposition of a punishment for both crimes. 

B) 	The difference in the proof required to obtain a robbery conviction compared to the 
proof required to obtain burglary conviction, demonstrates that the evidence 
introduced by the State satisfies the "same evidence" test. 

In State v. Harless, 168 W. Va. 707, 285 S.E.2d 461 (1981), this court recognized that 

while West Virginia's robbery statute, W. Va. Code § 61-2-12, created a more severe 

punishment for robberies committed with a dangerous weapon, it did not displace the core 

elements of the crime as they existed at common law. Therefore, to obtain a robbery conviction, 

the State must prove the following elements: 

(1) the unlawful taking and carrying away, (2) of money or goods, (3) from the 
person of another or in his presence, (4) by force or putting him in fear, (5) with 
intent to steal the money or goods. 

Harless, 168 W. Va. at 709, 285 S.E.2d at 463; see also W. Va. Code § 61-2-12 (plain language 

of the statute encompasses "attempts to commit robbery" as well as the actual commission of the 

crime.). In contrast, the elements of burglary are: (1) entrance, with or without a breaking at 

night, but requiring a breaking during the day, (2) into a dwelling house or adjoining outhouse, 

(3) of another, (4) with intent to commit a felony or larceny therein. See W.Va. Code, 61-3-11(a); 

see also Louk, 169 W. Va. at 25, 285 S.E.2d at 434. 

Comparing the required elements for each crime, the difference in the required proof is 

readily apparent, and is perhaps best illustrated by examining the permutations available to the 

jury. The jury, upon consideration of all the evidence and testimony, could have believed the 

defense's theory of the case - that Petitioner and his accomplices had travelled to David Flack's 
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house to "hang out" with the Petitioner's COUSIn, and the shooting was a tragic accident 

predicated on a misidentification, and acquitted him of all charges. Alternatively, the jury could 

have concluded that Petitioner travelled to David Flack's house with the general intent to steal 

(that is to commit larceny) but because Petitioner was unarmed (and there was evidence 

suggesting that Petitioner was unaware that Jasman Montgomery was armed, see (App. Vol. II at 

191-192)), Petitioner lacked the intent to steal "by force or ... fear" and therefore, while still 

guilty of burglary (because he entered into the dwelling house of another with intent to commit 

larceny) he was not guilty of robbery. Had the jury reached such a conclusion, they could still 

have convicted Petitioner of felony murder predicated on the burglary, because Matthew Flack's 

death occurred during the commission of a felony in which Petitioner participated. Finally, the 

jury could conclude, as they did, that Petitioner was either aware that Jasman had a weapon, or 

that Petitioner used force when he put his hands on Matthew Flack and they struggled in the 

stairwell, and thus convicted him on all charges. 

This range of possibilities demonstrates that because it was possible for the jury to 

convict Petitioner of burglary but acquit him of robbery, the State was obliged to put on evidence 

demonstrating Petitioner entered David Flack's home intending not only to steal, but to steal 

through the use of force or fear, in order to obtain a robbery conviction. The State primarily met 

that burden directly, through Mel Thomas's testimony about Petitioner's struggle with Matthew 

Flack in the stairwell, (App. Vol. II at 51-55), although one can also argue the burden was met 

indirectly through the expert testimony demonstrating, through DNA analysis, that Petitioner had 

worn a ski mask, (App. Vol. II at 151-57, 190), and the testimony of various police officers 

concerning the firearms discovered in the trunk of the vehicle in which Petitioner had been 

travelling, (App. Vol. II at 190, 205-206, 232-34, 240). It absolutely critical to note that the State 
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could have put on its burglary case (and its felony murder predicated on burglary case) without 

eliciting Mel Thomas's testimony - the primary testimony establishing that Petitioner used force, 

and therefore satisfying a necessary element of robbery. The State could have relied on Jasman 

Montgomery's testimony to demonstrate that Petitioner had organized the trip from Bluefield to 

Pulaski for the purpose of committing a crime, (App. Vol. II at 180), India Simmons testimony 

that the intruders into David Flack's home were wearing ski masks, (App. Vol. II at 93), the 

expert testimony demonstrating that Petitioner had worn one of those ski masks (thus 

circumstantially demonstrating he had entered the home), (App. Vol. II at 155-56) and the 

testimony of the investigating officer that Matthew Flack received a mortal gunshot wound 

during the commission of the crime, (App. Vol. II at 208-10), and the medical examiner's 

testimony that Matthew died from that injury, (App. Vol. II at 83-84,86). Had the State done so, 

they would have put on sufficient evidence showing that Petitioner entered David Flack's house 

with the intent to steal, thus committing a burglary, and that during that burglary, an innocent 

victim died. That is, the State could have not even pursued the robbery charge, and put on no 

direct evidence attempting to convict Petitioner of robbery, and still obtained the burglary and 

felony murder convictions. Because that is the case, the only logical and legally permissible 

conclusion is that the robbery charge was a separate and distinct crime from the burglary and 

felony murder charge. Accordingly, Double Jeopardy does not preclude the imposition of a 

separate sentence punishing the robbery conviction in this case, and the circuit court erred when 

it granted Petitioner relief habeas relief from that sentence. 
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CONCLUSION 

For the foregoing reasons, Petitioner has not demonstrated that he is entitled to habeas 

relief. Moreover, it is evident that Petitioner was erroneously granted the partial habeas relief that 

he did receive. Respondent prays that this court deny the relief requested by Petitioner in all 

respects, and overturn the Circuit Court of Mercer County's decision to vacate Petitioner's 

robbery conviction and to reinstate that sentence on the terms previously imposed. 

Respectfully Submitted, 

STATE OF WEST VIRGINIA, 
Respondent, 

By Counsel, 

PATRICK MORRISEY 
ATTORNEY GENERAL 

812 Quarrier Street, 6th Floor 
Charleston, WV 25301 
(304) 558-5830 
Email: zav@wvago.gov 
Counsel for Respondent 
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