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ARGUMENT 


I. Perfor.mance Of Petitioner's Trial Counsel Fell Far Below Any 

Reasonable Standard Of Effective Assistance Of Counsel In A 

First-Degree Murder Case. 

Instead of confessing error as the State of West Virginia 

should have done in this case, the respondent still contends 

that the petitioner received effective assistance of counsel at 

the trial of this capital case. 

Speaking from 25 years of experience as a prosecuting 

attorney, the undersigned counsel for the petitioner represents 

to this Court that the "effort" of trial counsel to develop and 

present a defense for Brandon Flack, a young African-American 

man facing a life sentence, was the weakest attempt he has ever 

seen in a case of this nature. 

First of all, the petitioner's trial counsel demonstrated a 

complete lack of understanding of felony murder. At the omnibus 

evidentiary hearing, trial counsel stated that he approached the 

trial with the belief that the manner and cause of death were 

irrelevant. If the victim had died of a heart attack, the 

peti tioner would still have been convicted of felony murder, 

trial counsel testified. (A.R., Volume III, page 83) 

In regard to the issue of dealing with the damaging 

testimony of a codefendant, trial counsel also admitted complete 
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unawareness of the requirement of a Caudill instruction even 

though this Court held in 1982 that the failure to give this 

instruction when offered is reversible error. state v. Caudill, 

170 W. Va. 74, 289 S.Ed.2d 748 (1982) 

Trial counsel further admitted at the omnibus habeas corpus 

hearing that he never retained the services of an investigator, 

never visited the crime scene, never subpoenaed the 911 records 

or cellular telephone records that would have provided 

exculpatory evidence, never interviewed the two women who 

accompanied the petitioner from Pulaski, Virginia, to Bluefield, 

West Virginia, and never retained or even consulted with a 

forensic pathologist, a firearms expert or a crime scene 

reconstruction expert who all could have provided exculpatory 

evidence. (A.R., Volume III, pages 65-70) 

In addition, trial counsel failed to protect the 

petitioner's right to confront the witnesses against him by 

making no obj ection to the testimony of state medical examiner 

James Kaplan even though Dr. Kaplan did not perform the autopsy 

on the body of Matthew Flack about which he testified and gave 

opinions to the jury. (A.R., Volume III, page 68) This failure 

to protect the peti tioner' s rights at trial and preserve this 

error for appeal again demonstrate the ineffectiveness of his 

trial counsel. 
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The petitioner asserts that his case is remarkably similar 

to two cases in which this Court reversed first-degree murder 

convictions based on ineffective assistance of counsel at trial. 

In David Ballard v. David Lee Hurt, No. 13-0283 (Memorandum 

Decision) (issued May 30, 2014), and State ex rel. Carroll 

Humphries v. Thomas McBride, 647 S.E.2d 798(2007), this Court 

held that the failure to adequately investigate a serious, 

complex case, the failure to secure the attendance of defense 

witnesses and the failure to make objections to improper 

testimony or arguments support a finding that ineffective 

assistance of counsel denied the defendant his constitutional 

right to a fair trial and require reversal of his convictions. 

Trial counsel in the case at bar subpoenaed no witnesses 

for the trial of this capital case except for the petitioner and 

his mother. His mother knew nothing about the relevant facts of 

the case. 

Had they been subpoenaed by trial counsel as requested by 

the petitioner, both Heather Davis and Ashley Burleson would 

have testified that they traveled from Pulaski, Virginia, to 

Bluefield, West Virginia, with the petitioner, that there was no 

discussion of any plan to commit a crime, and that they remained 

at the petitioner's relative's apartment while the petitioner 

and his companions went to buy beer. They then received a 
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telephone call to come the hospital because the petitioner had 

been shot. (A.R., Volume III, page 139, 161, 162, 168) 

Their testimony would have completely discredited the 

testimony of two material witnesses for the state, Jasman 

Montgomery and Amanda Shorter. Montgomery testified that they 

had discussed during the drive a plan to "pop the trunk" of 

David Flack's car to steal money. (A.R., Volume II, page 181

183) 

Shorter testified that the two women were with the 

petitioner at the crime scene and got into the car before they 

left to go the hospital. (A.R., Volume II, page 33) Davis and 

Burleson would have told the jury that Shorter's testimony was 

blatantly false in that respect. 

The petitioner's trial counsel also admitted that they 

completely missed the major discrepancy in the state's evidence 

that would have entirely discredited the state's theory of the 

case and the testimony of both codefendant Montgomery and the 

state's lead investigator, Lt. Scott Myers. 

Montgomery testified that he fired with a 9mm Hi Point 

pistol a shot up the stairway toward Matthew Flack when Matthew 

Flack was struggling with the petitioner. He then left the 

scene with the petitioner and went to the hospital. Lt. Myers 

testified that the 9mm Hi Point pistol was recovered from the 

trunk of Heather Davis' car at the hospital. (IJ.. R., Vol ume I I, 
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page 240) The state's firearms expert determined that the bullet 

recovered from Matthew Flack's body was fired from the 9nun Hi 

Point pistol. (A.R., Volume II, page 169) 

The actual truth is that the 9nun Hi Point pistol was not 

fired by Jasman Montgomery and was not seized from the trunk of 

the car at the hospital. 

Patrolman R. S. Gibson testified unequivocally at the 

omnibus habeas corpus hearing that he was the first law 

enforcement to arrive at the shooting scene. He observed at the 

scene, near Matthew Flack and David Flack, the 9nun Hi Point 

pistol. Officer Gibson picked up and examined the handgun, 

ejected a shell casing that was still stuck or "stove piped" in 

the gun, and then placed it back onto one of the steps at the 

house. (A.R., Volume III, pages 24-26) 

Gibson testified that he was familiar with the Hi Point 

handgun and that it is readily distinguishable from the 9nun Sig 

Sauer handgun that was also recovered as evidence in the 

investigation. A fired bullet that was recovered inside the 

upstairs bathroom of the Matthew Flack residence was probably 

fired from a Sig Sauer handgun, the firearms expert said. No 

other functional firearms were recovered during the 

investigation. (A.R., Volume II, page 166) 

The testimony of Montgomery and Lt. Myers was clearly false 

in regard to this extraordinarily material point. Sadly, the 
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respondent characterizes this materially false evidence as a 

mere discrepancy. 

The importance of this evidence, that was completely missed 

at the trial, is shown by the testimony of forensic science 

expert Larry Dehus who told the court that Matthew Flack could 

not have been shot from below as described by the state's 

witnesses unless he had been standing on his head or had been 

horizontal to the floor at the time. (A.R., Volume III, page 

104) No witness testified that he was in that position. 

Based on the investigations of Mr. Dehus and private 

investigator Danny Lane, the petitioner could prove at a new 

trial that it was more likely than not that Matthew Flack was 

shot by someone who was standing above him in the stairway. The 

only person who was above Matthew Flack in the stairway was 

Milton "Mel" Thomas, Matthew's friend. 

The importance of the false testimony about the Hi Point 

pistol is further illustrated by the undisputed facts that the 

petitioner himself did not have a gun or any other weapon and 

state witness India Simmons testified that the person matching 

Montgomery's description stayed in the living room with her. She 

did not testify that she saw him with a gun or firing a gun even 

though he was with her in the living room. (A.R., Volume II, 

pages 101, 102) 
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The petitioner's trial counsel and the respondent's counsel 

take the erroneous position that who shot Matthew Flack, which 

gun he was shot with, and the false testimony of the state's 

wi tnesses are all irrelevant because this was a felony murder 

case. 

This position is contrary to the applicable case law. See, 

e.g., State ex rel. Davis v. Fox, 229 W. Va. 662, 735 S.Ed.2d 

259 (2012) (not fe~ony murder if co-perpetrator is ki~~ed by 

intended victim), State ex rel. Painter v. Zakaib, 186 W. Va. 

82, 411 S.E.2d 25 (1991) (not fe~ony murder if co-conspirator 

commdts suicide). 

This position is also contrary to the opinion of the 

petitioner's counsel, a former career prosecutor who tried many 

felony murder cases, who believes the jury would have reached a 

different result if those points had been made to the jury. For 

example, if the defense had established and emphasized the fact 

that Patrolman Gibson observed and examined the Hi Point pistol 

at the house, the jury could have reasonably concluded that only 

Matthew Flack and Milton Thomas were armed and that Matthew 

Flack either shot himself or was shot by Thomas. 

In addition to all of the other examples of ineffective 

assistance of counsel, the petitioner points out that his trial 

counsel was unaware of the importance of offering the Caudill 

instruction to guide the jurors in their consideration of the 

7 




codefendant's testimony. The jurors should have been clearly 

instructed that Montgomery's guilty plea was not evidence of the 

petitioner's guilt and could only be considered by them in 

regard to Montgomery's credibility. 

Had this instruction been given, the crucial attempt to 

discredit Montgomery's testimony would have been much more 

effective. 

Instead of offering that instruction, trial counsel was 

making the unwise decision, without consulting with the 

petitioner, to have Montgomery testify in prison clothes instead 

of street clothes. (A.R., Volume III, pages 73,74,164 and 165) 

The petitioner and his counsel assert that effective trial 

counsel would have recognized that the expected reaction of 

jurors would be to conclude that both defendants were guilty and 

the petitioner should be serving a life sentence at Mount Olive 

just like Montgomery. 

II. In Its Zeal To Secure A Conviction, The State Chose To 

Ignore Clear Evidence That Its Witnesses Were Giving False 

Testimony. 

Faced with having to respond to numerous falsehoods in the 

testimony of the state's witnesses, the respondent now 

characterizes their possible perjury as "inconsistent witness 

testimony" which is to be expected because "(h) uman beings are 
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not robots capable of perfect recall." (Respondent's brief, page 

31) 

With all due respect to respondent's counsel, the 

petitioner asserts that this characterization is disingenuous 

and misleading. 

At the time of his arrest, Jasman Montgomery told the 

police that he knew nothing about the shooting incident. Many 

months later, still in jail and trying to negotiate a favorable 

plea agreement, Montgomery and his attorney met with the 

prosecuting attorney and the lead investigator to finally give 

his account of the shooting. 

After telling the prosecutor and the lead investigator in a 

recorded interview that he was outside the Flack house when he 

heard the first shot, Montgomery submitted to, and failed, a 

polygraph examination. (A.R., Volume III, pages 49-51) 

Despite these obvious concerns for his credibility, 

Montgomery was called as the star witness for the state and was 

lauded for being truthful and courageous after he testified that 

he was inside the house a few steps up the stairway when he 

fired a shot with the 9mrn Hi Point pistol that killed Matthew 

Flack who had shot his friend, the petitioner. 

Montgomery testified that they then ran out of the house, 

got into the car and drove to the hospital. He further 

testified that the guns which he and Jacob Thomas had were 
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placed into the trunk of the car. (A.R., Volume II, pages 187

190) 

We now know, after the habeas hearing, that this testimony 

was false. Montgomery could not have shot Matthew Flack with 

the 9mm Hi Point pistol because it was still at the scene with 

Matthew Flack when Patrolman Gibson arrived. In addition, Larry 

Dehus testified that it is highly unlikely that Matthew Flack 

sustained the gunshot wound from a shooter who was below him in 

the stairway. The bullet entered Matthew Flack above his upper 

lip, passed through the bottom of his mouth and was recovered 

from his chest cavity. (A.R., Volume III, pages 103, 104) 

Lt. Myers testified that officers retrieved the 9mm Hi 

Point pistol from the trunk of Heather Davis' car at the 

hospital. (A. R., Volume II, page 240) That testimony was also 

false. In response to this evidence that would have discredited 

the state's lead investigator and its star witness, Montgomery, 

the respondent states, "It is simply of no import whether or not 

that weapon was found at the scene of the crime or later 

recovered in the search of the car in which Petitioner was taken 

to the hospital." (Respondent's Brief, page 23) 

No lawyer who has actually prosecuted or defended multiple 

homicide cases would believe this maj or discrepancy concerning 

the weapon used to fire the fatal shot was "of no import." 
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Witness Amanda Shorter was a neighbor of Matthew and David 

Flack. Even though she claimed to have been home at the time of 

the shooting, she did not call 911 or the police until 18 days 

after the incident. 

She testified that she saw four men get out of the car and 

start changing into dark clothes. (A.R., Volume II, pages 31-44) 

Even Jasman Montgomery testified that only three men got out of 

the car. He denied that they changed clothes. (A. R., Vol ume I I, 

page 185) The fourth man, Joseph Flack, is blind. He remained 

in the car. 

Ms. Shorter testified that within a minute or two she heard 

gunshots and saw three men run out of the house and another man 

climb out a second floor window. She testified that after the 

three men ran to the car two white women also got into the car. 

(A.R., Volume II, page 31-33) 

The petitioner asserts that Ms. Shorter had been coached to 

be a witness and mistakenly believed the two women who had 

accompanied the petitioner were at the scene. She either 

misunderstood what she was supposed to say or she had only been 

told there were two women with them that night. In either 

event, the prosecutor had every reason to believe that her 

testimony was fabricated and intended to create the impression 

that an attempted robbery had occurred. 
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III. Court Below Correctly Recognized Error Of Multiple 

Punishments For Felony Murder And Robbery. 

The prosecution chose to present this case under the felony 

murder rule to take advantage of the significant benefits to the 

state. Under the felony murder rule, the state can obtain a 

conviction for murder of the first degree without having to 

prove premeditation, deliberation, malice or even a specific 

intent to kill. In exchange for those substantial advantages and 

reduced burden of proof, the state should not be able to then 

seek additional sentences for the underlying, enumerated 

offenses. 

In its cross-appeal of the circuit court's correction of 

the sentences, the respondent cites no West Virginia case law 

that supports its position because there is none. 

By all accounts, the petitioner was completely unarmed 

during the shooting incident. He and Matthew Flack were first 

cousins and appeared to have a good relationship when he visited 

Matthew on several prior occasions. (A. R., Volume II, pages 55, 

56, 101 & 102) 

The petitioner and Jasman Montgomery were in the house less 

than a minute before Matthew Flack, who had armed himself before 

they entered the house, shot and wounded the pet i tioner. The 

petitioner believes and asserts that Milton "Mel U Thomas, 
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Matthew's friend, had also armed himself and positioned himself 

at the top of the steps. 

At the petitioner's trial, the jury was instructed that it 

could find him guilty of murder of the first degree if the jury 

found beyond a reasonable doubt that the death of Matthew Flack 

occurred in the course of the commission of a burglary with the 

intent to commit "armed robbery." The jury was also asked to 

return verdicts upon the felony charges of burglary, robbery and 

conspiracy to commit murder. 

The trial court's charge further told the jurors that the 

petitioner would be eligible to apply for release on parole 

after serving 15 years in prison if they included a 

recommendation of mercy in their verdict. The jury made tha t 

recommendation in its verdict, but the jury's recommendation was 

nullified when the court later sentenced him to a consecutive 

term of 40 years for the robbery that was the underlying, 

enumerated offense upon which the felony murder verdict was 

returned. 

Although the respondent contends that burglary was the 

predicate offense, the circuit court determined after the 

omnibus evidentiary hearing that burglary and robbery cannot be 

separated in this case because proof of burglary required proof 

of intent to commit robbery. There could be no conviction for 

burglary under the facts of this case, and under the 
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prosecutor's stated theory of this being "a robbery gone bad", 

unless the jury found beyond a reasonable doubt that an 

essential element of the offense was intent to commit a robbery 

in the horne of Matthew Flack, who was the only victim named in 

the indictment. 

Despite the clear election of the state to present the case 

to the jury under the felony murder theory, and despite clear 

evidence that the alleged offenses of burglary, attempted 

robbery and felony murder occurred as part of a single, 

uninterrupted transaction involving a single victim at a single 

location, and occurring close in time, place and causal 

connection, the petitioner was convicted of four separate 

felonies and sentenced to additional, consecutive terms of 40 

years for robbery and one-to-five years for conspiracy. 

Such multiple convictions and punishments are clearly 

prohibited by the holdings of this Court in State v. Williams, 

172 W. Va. 295, 305 S.E.2d 251 (1983), and State v. Julius, 185 

W. Va. 422, 408 S. E. 2d 1 (1991). In the Williams opinion, the 

Court remanded the case to the trial court for resentencing on 

the ground that the defendant could not be sentenced for felony 

murder and the underlying offenses of arson or robbery for which 

the jury also convicted him. 

The facts in Williams were that two young perpetrators 

burglarized the horne of the victim in order to commit a larceny. 
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When the victim arrived home and confronted them, he was struck 

over the head with the base of a lamp and knocked unconscious. 

The perpetrators then ransacked his house looking for property 

to steal, found the keys to his motor vehicle, set the house on 

fire, which caused the victim's death, and then fled the scene 

in his vehicle that was later found abandoned in North Carolina. 

If multiple punishments for felony murder and arson or 

robbery were unconstitutional violations of the Double Jeopardy 

Clause under those facts, how could they be justified in the 

case at bar when only one victim was harmed, the alleged 

perpetrators, one of whom was shot by the victim, were in the 

house for less than a minute, and nothing was stolen? 

Just as the jury did in the case at bar, the verdicts 

finding the defendant in Williams guilty of both of the 

underlying, enumerated offenses made it impossible for the court 

to determine which offense was the basis of the felony murder 

verdict. 

In this case, the state's star witness, codefendant Jasman 

Montgomery, testified that they were in the Matthew Flack 

residence about 20 seconds when the petitioner was shot and 

wounded by Matthew Flack. After a second shot was fired, the 

peti tioner, Montgomery and the third codefendant, Jacob Thomas, 

immediately ran from the house without taking any money or other 

property and then drove directly to a nearby hospital where the 
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peti tioner was treated for gunshot wounds. (A.R., Volume II, 

page 188, 189) 

In finding that multiple punishments for felony murder and 

the underlying, enumerated offenses are prohibited by the Double 

Jeopardy Clause in Article I I I, Section 5 of the West Virginia 

Constitution and the Fifth Amendment to the United States 

Constitution, this Court said in State v. Williams, 267, 268: 

The crime of felony-murder is a distinct category of 
first-degree murder, which is defined as "murder . 
in the commission of, or attempt to commit, arson, rape, 
robbery or burglary . ." W. Va. Code 61-2-1. To 
sustain a conviction of felony-murder, proof of the 
elements of malice, premeditation or specific intent 
to kill is not required. . .When we apply the same 
evidence test enunciated above to the statutes applicable 
in this case, we think it is clear that robbery or arson 
upon which a felony-murder case is based constitutes a 
lesser included offense. The commission of the robbery 
and/or the arson was an essential element of the crime 
of felony-murder as proved by the State. The statutes 
which define arson and robbery do not require proof of 
any fact which the felony-murder provision did not. 

In State v. E~liott, 186 W. Va. 361, 412 S.E.2d 762 (1991), 

this Court distinguished the facts from those in State v. 

Williams and held that a defendant could be convicted and 

punished for felony murder and another felony crime if "one of 

the underlying felonies is committed upon a separate and 

distinct victim from the victim who was actually murdered . 

(Sy22abus Point 3) 
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In that case, the evidence was that two perpetrators 

entered a dwelling, beat to death an adult woman who lived 

there, and then attacked and raped a 10-year-old girl before 

attempting to set the house on fire. Witnesses testified that 

the two defendants were inside the horne about 40 minutes before 

they fled from the scene. Those facts justified a separate 

sexual assault conviction and clearly distinguish that holding 

from the case at bar and Williams. 

The court below correctly recognized at the conclusion of 

the omnibus evidentiary hearing that the additional 40-year 

sentence for robbery violated the Double Jeopardy Clause and 

amended its sentencing order accordingly. 

CONCLUSION 

The petitioner prays that this Honorable Court deny the 

respondent's cross-appeal and either grant him a new trial or 

remand this case to the court below with directions to enter a 

judgment of acquittal on all charges. 

Respectfully submitted, 

BRANDON FLACK, Petitioner, 
By counsel. 
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SID EY H. BELL 
WV State Bar ID No. 300 
Attorney for Petitioner 
314 Ridgewood Drive 
Beaver, WV 25813 
(304) 888-0751 
(304) 860-1592 (fax) 
sid_bell@yahoo.com 

CERTIFICATE OF SERVICE 

I, Sidney H. Bell, attorney for petitioner Brandon Flack, 

hereby certify that a true copy of the foregoing reply brief was 

served upon the respondent by depositing said copy into the 

United States mail, postage prepaid, addressed to its attorney 

of record, Zachary Aaron Viglianco, Assistant Attorney General, 

6th812 Quarrier Street, Floor, Charleston, WV 25301, on this the 

6 th day of June, 2016. 
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