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III. ASSIGNMENTS OF ERROR 

A. The Court below erred by finding that the petitioner 

had a fair trial despite clear and convincing evidence that he 

was given ineffective assistance of counsel. 

The petitioner and his current counsel assert that the 

cumulative effect of trial counsel's failure to familiarize 

themselves with the law of felony murder, failure to retain an 

investigator or any expert witness, failure to subpoena 

witnesses who would have given exculpatory testimony, failure to 

cross-examine the state's experts, failure to request a self 

defense instruction or a Caudill instruction, and failure to 

challenge a glaring discrepancy in the state's evidence 

concerning the location of the alleged murder weapon clearly 

constituted ineffective assistance of counsel and denied him any 

semblance of a fair trial. 

B. The Court below erred by refusing to grant a new 

trial based on the state's presentation of materially misleading 

evidence to the jury that the alleged murder weapon, a 9rnrn Hi

Point handgun, was recovered by the police during their search 

of the trunk of a car at the hospital when in fact it was found 

beside the victim at his residence. 

Patrolman R. S. Gibson, the first police officer to arrive 

at the Flack residence, testified that the 9rnrn Hi-Point pistol 
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was observed by him at the crime scene on the stairway near the 

victim, Matthew Flack, and his father, David Flack, who had 

arrived at the scene before the police. 

There was nothing equivocal about Officer Gibson's 

testimony on that point. In fact, he explained that he was 

familiar with Hi-Point pistols and identified it from a 

photograph at the habeas corpus hearing. He further testified 

that he ejected a shell casing from the weapon and left it and 

the gun at the homicide scene. 

Incredibly, this glaring discrepancy was not recognized by 

trial counsel even though it had "reasonable doubt" written all 

over it. The police testimony at trial that the weapon found 

near the victim was a 9mm Sig Sauer pistol and that the Hi-Point 

pistol was in the trunk of the car, coupled with the 

petitioner's expert's opinion that it was highly unlikely that 

the wound sustained by Matthew Flack was the result of his being 

shot from below by the codefendant, would certainly have raised 

a reasonable doubt in regard to who actually shot Matthew Flack. 

The evidence at trial was that Matthew Flack armed 

himself with a pistol and his friend, Milton Thomas, was at the 

top of the stairway and allegedly left the house through a 

second-floor window after the shots were fired. A fired 

projectile that was found in the second-floor bathroom floor had 
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apparently passed through the bathroom door and was determined 

to have probably been fired from a Sig Sauer pistol. 

C. The Court erred by denying the petitioner a new trial 

despite evidence that the prosecution presented the testimony of 

two material witnesses, and personally vouched for their 

credibility, even though the state and its investigating 

officers knew, or had reason to believe, their testimony was 

false. 

State witness Amanda Shorter, a neighbor of David and 

Matthew Flack, claimed to have witnessed four men getting out of 

a car and changing into dark clothing before going to the back 

door of the Flack residence. She then claimed to have heard 

gunshots a minute or two later and saw the men run to their car 

and leave the scene after two Caucasian women yelled for them to 

wait and got into the back seat. 

This witness did not call 911, the police or anyone else 

after allegedly witnessing those events. Instead, she 

voluntarily came forward 18 days later and gave a statement to 

the police. She later testified at trial and at a transfer 

hearing for a juvenile codefendant. Her versions of the events 

of that night varied in several material respects. In addition, 

no other witness said four men got out of the car and changed 

clothes, and no other witness reported seeing two white women 

get into the car with the defendants. 
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Every other witness, including the police, testified that 

the two white women who had been with the defendants were not at 

the crime scene. They had stayed at an apartment building and 

joined the defendants at the hospital after the shootings. 

After Jasman Montgomery testified for the state, the 

prosecuting attorney vouched for his credibility in his closing 

argument, even though Montgomery initially denied any knowledge 

of the incident, then gave a statement in the presence of his 

attorney saying he was outside the house when he heard a 

gunshot, then he failed a polygraph test administered by a state 

police polygraph examiner, and finally testified at trial that 

he was actually inside the house when the first shot was fired 

and that he fired a shot up the stairway in defense of Brandon 

Flack. 

At the evidentiary hearing in this matter, an expert 

witness for the petitioner testified that Montgomery could not 

have inflicted the gunshot wound sustained by Matthew Flack as 

described by Montgomery and the other state witnesses unless 

Matthew Flack had been standing on his head when he was shot. 

Matthew Flack had an entrance wound above his upper lip. The 

bullet then passed through the bottom of his mouth and entered 

his chest. The fired projectile was recovered during the 

autopsy and was later determined to have been fired from the 9mm 
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Hi-Point pistol that Patrolman Gibson observed and examined at 

the shooting scene. 

D. The Court below erred by not finding that the 

petitioner is entitled to a new trial based on the unfairly 

prejudicial and improper remarks of the prosecuting attorney 

during his closing argument. The prosecutor personally vouched 

for the credibility of codefendant Jasman Montgomery and 

unfairly contrasted his guilty plea and acceptance of 

responsibility with the petitioner's denial of guilt. 

The prosecutor then compared the petitioner to an 

alcoholic who will never get help because he will not admit he 

has a problem. Those improper remarks violated the petitioner's 

consti tutional right to plead not guilty and have a fair trial 

by jury. 
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IV. STATEMENT OF THE CASE 


The petitioner, Brandon Flack, is a 25-year-old, African

American man who is serving a life sentence for felony murder 

and an indeterminate sentence of not less than one year nor more 

than five years for conspiracy. The victim in the underlying 

homicide case was the petitioner's first cousin, Matthew Flack. 

Following the omnibus habeas corpus evidentiary hearing in 

the court below, Mercer County Circuit Judge Omar J. Aboulhosn 

denied the petitioner's motions to set aside all of the 

verdicts, enter a judgment of acquittal or grant him a new 

trial. Instead, the court acknowledged that the 40-year 

consecutive sentence for first-degree robbery violated Double 

Jeopardy principles and resentenced the petitioner to life with 

mercy for felony murder and a consecutive sentence of one-to

five years for conspiracy with no additional sentence for 

robbery. 

The respondent did not object to, or appeal from, the 

court's removal of the additional sentence for robbery. 

Despite the serious nature of this case and the complexity 

of the evidence, the petitioner's trial counsel did not retain 

an investigator, a forensic pathologist, a firearms expert, a 

crime scene reconstruction expert or anyone else who could have 

helped prepare a defense for the petitioner. 
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In addition, trial counsel did not attempt to subpoena two 

witnesses who accompanied the petitioner from Pulaski, Virginia, 

to Bluefield, West Virginia, the evening of the alleged 

offenses, and could have completely discredited two material 

state witnesses. 

Trial counsel also failed to familiarize themselves with 

the law of felony murder, failed to request the required Caudill 

instruction prior to the damaging testimony of a codefendant, 

failed to object to the testimony of a medical examiner who did 

not perform the autopsy at issue, and failed to cross-examine 

the state's firearms expert or the lead investigator about 

glaring discrepancies in the state's evidence in regard to the 

location of the murder weapon. 

The petitioner and his counsel assert that he was clearly 

denied a fair trial by the cumulative effect of the multiple 

failures of defense counsel. The petitioner further asserts 

that the numerous reasonable doubts would have been established 

by presenting the testimony of Heather Davis and Ashley 

Burleson, by retaining a firearms/crime scene expert who would 

have established that the victim could not have been shot by the 

petitioner, who was unarmed, or the petitioner's codefendants. 

The petitioner further contends that the prosecuting 

attorney repeatedly expressed his personal opinions about the 

credibility of the codefendant who testified for the state and 
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unfairly commented on the petitioner's exercise of his right to 

plead not guilty by comparing him to an alcoholic who will never 

get help because he will not admit he has a problem. 

The petitioner is asking this Court to enter a judgment of 

acquittal with respect to both the murder and conspiracy counts, 

or, in the alternative, to grant him a new trial. 
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v. SUMMARY OF ARGUMENT 


The petitioner is a 25-year-old African-American man who is 

challenging his convictions for felony murder and conspiracy. 

Following the evidentiary hearing, the Court below denied his 

request for a new trial but did grant his petition in part by 

removing an additional, consecutive 40-year sentence for 

robbery. 

The court correctly concluded that an additional sentence 

for robbery violated Double Jeopardy prohibitions against 

multiple punishments in a felony murder case based upon the 

state's theory that the victim died in ~a robbery gone bad." 

The defendant's convictions were affirmed by this Court in 

his direct appeal that was presented by trial counsel and did 

not address the issues of ineffective assistance of counsel and 

the presentation to the jury of misleading evidence. 

At the evidentiary hearing before Judge Omar Aboulhosn, who 

also presided at trial, the petitioner presented evidence of the 

following material failures of trial counsel: 

Counsel failed to adequately investigate the case, failed 

to become familiar with the applicable law, failed to subpoena 

material witnesses, failed to object to the testimony of the 

medical examiner who did not conduct the autopsy, failed to 

cross-examine the state's experts about material issues, failed 

to retain a crime scene reconstruction expert to challenge the 
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VI. STATEMENT REGARDING ORAL ARGUMENT 

AND DECISION 


The petitioner believes that Rule 19 oral argument is 

necessary and should be permitted in this case. His appeal 

notice and brief allege abuse of discretion in the trial court's 

rulings, errors in the application of settled law , ineffective 

assistance of counsel and the insufficiency of the evidence. The 

petitioner and his counsel do not believe a memorandum decision 

would be appropriate in this case. 

sI1JNE&f H. BELL 

WV State Bar ID No. 300 

Attorney for Brandon Flack, 

the Petitioner. 
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state's evidence, failed to recognize a material discrepancy 

about the location of the alleged murder weapon, failed to 

cross-examine the emergency room physician who treated the 

petitioner and would have testified that he was struck by two 

separate gunshots, failed to request 911 records or cellular 

telephone records that would have discredited two key state 

witnesses, and failed to subpoena two companions of the 

petitioner who would have discredited a key state witness. 

At the omnibus habeas corpus hearing, counsel acknowledged 

being unaware of the cautionary Caudill instruction to be given 

before an accomplice testifies. Counsel compounded this error by 

not obj ecting to the improper bolstering of the codefendant's 

testimony. The prosecutor's first questions went directly to 

the codefendant's guilty plea and life sentence. 

Trial counsel testified that in his opinion the manner in 

which the victim was killed or by whom he was killed was 

irrelevant in a felony murder case. He stated that the 

petitioner could have been convicted of felony murder if the 

victim had died of a heart attack. This misunderstanding of the 

law illustrates why counsel failed to develop any evidence that 

could have easily raised numerous reasonable doubts. 

The relief sought by the petitioner is the granting of a 

new trial or a remand to the Court below for entry of a judgment 

of acquittal on both the felony murder and conspiracy charges. 
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VII. ARGUMENT 


I. 	 PETITIONER CLEARLY DID NOT HAVE EFFECTIVE ASSISTANCE 
OF COUNSEL AT TRIAL. 

The petitioner is an African-American male who was 21 years old at the time of his arrest 

in this case. The undisputed evidence at trial was that on the offense date he went into the home 

of his cousin, Matthew Flack, without a gun or other weapon. There was no evidence presented 

at trial that anyone was robbed of any money or other property or that any money or other 

property was removed from the house in the course of the alleged crimes. 

The state's witnesses who were present at the scene testified that the petitioner had 

recently visited Matthew Flack at the same house and the two men appeared to get along well. 

There was no evidence of any quarrel, argument, animosity or disagreement between them. 

(A.R., Volume IL pages 55, 56, 101) 

A neighbor of the victim, Amanda Shorter, testified at trial that after 11 p.m. the night of 

January 29,2011, she saw four persons, who were laughing and being loud, walk up to the back 

door of the David FlacklMatthew Flack residence and knock before the door opened and they 

entered the house. No photographic or physical evidence was presented to attempt to show that 

the door was actually kicked open as later described by the state's witnesses. Ms. Shorter also 

testified that the four men started changing into dark clothes and putting toboggans on their 

heads when they got out of the car. (A.R., Volume II, pages 31, 32, 35) 

The state's primary witness at trial, codefendant Jasman Montgomery, denied that they 

changed clothes or put on additional clothes when they exited the car. (A.R., Volume II, page 

185) 
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Ms. Shorter further testified that two Caucasian women ran up to the car and got into the 

back seat before the petitioner and his companions left the scene after she heard two gunshots. 

(A.R., Volume II, page 33) No other witness corroborated that testimony. To the contrary, the 

police determined that the two white women who had accompanied the petitioner and his 

companions to Bluefield had stayed behind at Joe Flack's apartment and were nowhere near the 

crime scene. The women were later brought to Bluefield Regional Medical Center after the 

petitioner was taken there for medical treatment. 

It is important to note that Ms. Shorter did not call 911, the police or anyone else after 

allegedly observing the men go into the home of David and Matthew Flack, hearing two 

gunshots a short time later and watching the men and two women leave the scene. She came 

forward 18 days later and gave a statement to the police. (A.R., Volume III, pages 51-55) The 

petitioner believes and asserts that Ms. Shorter had been told that two white women had traveled 

with him from Pulaski, Virginia, to Bluefield, West Virginia, and she mistakenly assumed that 

they were with him at the scene of the shootings. 

The petitioner's trial counsel made no effort to have Heather Davis or Ashley Burleson 

interviewed prior to the trial or subpoenaed to testify at the trial. Their testimony would have 

discredited the testimony of Ms. Shorter. The petitioner's trial counsel excused that failure by 

stating his belief that Ms. Shorter was the petitioner's best witness. (A.R., Volume III, pages 70

73) The petitioner asserts that this characterization is indicative of the failure to investigate the 

facts and prepare for trial. How could Ms. Shorter be considered a favorable witness when she 

described the petitioner and his companions as putting on dark clothing and hats to disguise their 

appearances before going up to the Flack residence, entering through the back door, gunshots 
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being fired within a minute or two, and their fleeing from the scene in an automobile after being 

joined by two women? 

The petitioner suffered two separate gunshot wounds in the incident. His cousin, 

Matthew Flack, sustained a single gunshot wound that the medical examiner said began in his 

upper lip before traveling through the bottom of his mouth and into his chest. The fired 

projectile was recovered by the medical examiner during the autopsy. 

Codefendant Montgomery told the jury that they had been inside the victim's home for 

about 20 seconds when he heard the gunshot fired by the victim and returned fire in defense of 

the petitioner. The medical examiner also testified that there was no evidence indicating 

Matthew Flack was shot from close range. (A.R.. Volume II, pages 83.84.86.87) 

Despite the complicated crime scene and forensic evidence, trial counsel did not retain an 

investigator, did not retain an expert in any field, including forensic pathology, and did not even 

object to the state's forensic autopsy evidence being elicited from the testimony of a pathologist 

who did not perform the autopsy. (A.R.• Volume III, page 65) 

The West Virginia Supreme Court of Appeals has held in State ex rei. Carron 

Humphries v. Thomas McBride. Warden, 647 S.E.2d 798 (2007), and recently in David 

Ballard v. David Lee Hurt, No. 13-0283 (2014), that the failure to adequately investigate a 

serious, complex case, the failure to secure the attendance of defense witnesses and the failure to 

object to clearly improper testimony support a fmding that ineffective assistance of counsel 

denied the defendant his constitutional right to a fair trial and require reversal of his convictions. 

This failure in the case at bar to object to the medical examiner's testimony is particularly 

disturbing in light of the state Supreme Court's holdings that allowing such hearsay testimony 

denied the defendant's right of confrontation and was reversible error. State v. Frazier, 229 W. 
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Va. 724, 735 S.E.2d 727 (2012); State v. Kennedy, 229 W. Va. 756, 735 S.E.2d 905 (2012); 

State v. Mechling, 219 W. Va. 366, 633 S.E.2d 311 (2006) 

Trial counsel asked no questions of the state's firearms expert who testified that the 

projectile recovered from the body of the victim was fired from a Hi-Point 9mm semiautomatic 

pistol that codefendant Montgomery said he carried that night. Another fired projectile was 

recovered from the bathroom of the victim's residence, but, according to the state's expert, did 

not display sufficient characteristics to enable him to say which handgun it was fired from. He 

did conclude that it was fired from a Sig Sauer pistol but could not say that it came from one that 

was seized as evidence in this case. (A.R., Volume II, page 170) 

Trial counsel completely missed the discrepancy between the testimony of Patrolman R. 

S. Gibson, who was the first officer on scene and testified clearly at the habeas corpus hearing 

that the Hi-Point pistol was picked up by him at the Flack residence near Matthew Flack's 

person, and the testimony ofLt. C. S. Myers, who testified that the Hi-Point pistol was recovered 

during a search of the trunk ofHeather Davis' car at the hospital. 

With Milton Thomas clearly testifying that Matthew Flack ran up the steps and armed 

himself with a pistol (A.R., Volume II, page 51), and with the firearms expert testifying that the 

bullet recovered from Matthew Flack's body during the autopsy was fired from the Hi-Point 

pistol (A.R, Volume II, page 169), the petitioner asks what happened to the pistol that Matthew 

Flack had and the pistol with which the petitioner was shot? Jasman Montgomery testified that 

the pistols that he and his companions had were put into the trunk of the car. (A.R., Volume II, 

page 190) 

In light of Patrolman Gibson's clear recollection of picking up the Hi-Point at the house 

and ejecting a "stove-piped" shell casing, and his clear identification of the differences in the two 

17 




handguns, the Sig Sauer pistol and the pistol that could not be fired had to be the ones in the 

trunk of the car. (A.R., Volume IlL pages 25-29) The Sig Sauer could have fired the bullet that 

was found in the upstairs bathroom of the Flack house, but it could not have fired the bullet that 

struck Matthew Flack, according to the firearms expert called by the state. (A.R., Volume II, page 

166) 

The failure to adequately investigate the case and the failure to retain experts in this 

complex capital case clearly constituted ineffective assistance of counseL An independent 

firearms expert, an independent pathologist or a crime scene reenactment expert could have 

completely discredited the state's theory of the case and its witnesses' testimony. The 

petitioner's trial counsel made no effort to challenge the state's forensic evidence by cross

examination or by calling defense experts who could have supported the petitioner's version of 

the events. 

Not only did trial counsel fail to object to the codefendant testifying in jail clothes and 

telling the jury that he had pled guilty to first-degree murder and was serving a life sentence, trial 

counsel declined the opportunity to have him appear in street clothes. They also failed to ask for 

a limiting or cautionary instruction under which the trial judge would have told the jurors that the 

evidence of the codefendant's guilty plea and sentence could only be considered on the issue of 

his credibility and not on the issue of the petitioner's guilt. The petitioner's trial counsel 

acknowledged in post-conviction proceedings that they had not researched this critical issue and 

were unaware of this holding in State v. Caudill, 170 W. Va. 74,289 S.E.2d 748 (1982): 

In a criminal trial an accomplice may testify as a witness on behalf ofthe State 
to having entered a plea of guilty to the crime charged against a defendant where 
such testimony is not for the purpose ofproving the guilt ofthe defendant and is 
relevant to the issue of the witness-accomplice's credibility. The failure by a 
trial judge to give ajury instruction so limiting such testimony is, however, 
reversible error. (Syllabus Point 3) 
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After asking codefendant Mr. Montgomery his name, the prosecutor immediately asked 

him about his orange prison clothing, which prison he is confined in, and ifhe pled guilty to the 

murder of Matthew Flack. (A.R., Volume II, pages 178-182)) His credibility had certainly not 

been attacked in the fIrst minute of his direct testimony. The only purpose of those questions 

was to use his guilty plea and sentence as substantive evidence to prove the petitioner's guilt. 

That improper strategy could only have been nullifIed or mitigated by an immediate limiting 

instruction to the jury which was not even requested. 

Trial counsel also failed to interview or attempt to secure the appearance of two material 

witnesses whom the petitioner wanted to call as witnesses at trial. Those witnesses, Heather 

Davis and Ashley Burleson, were the women who accompanied him from Pulaski, Virginia, and 

who were aware that he left them at a relative's home in order to buy beer at a convenience store. 

They were waiting on him to return and were planning to ride home with him that night in 

Heather Davis' grandfather'S car. 

According to the private investigator retained by the petitioner for his habeas corpus 

case, he easily located Ms. Davis, found her to be cooperative, and conducted a recorded 

interview of her. (A.R., Volume III, pages 128, 129) Had she been subpoenaed by the 

petitioner's trial counsel, she would have testified that there was no discussion of a plan to 

commit a robbery, burglary, larceny or any other crime. In addition to those material points, she 

could have also testified that their car had a full tank of gasoline and they had money to purchase 

beer, food or anything else that they and the petitioner may have wanted or needed that night. 

This evidence could have discredited several state witnesses and supported the defendant's 

version ofthe events leading up to his entry into Matthew Flack's home. 
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When the petitioner asked trial counsel why those witnesses were not subpoenaed, he was 

simply told that they could not find them. That failure again illustrates the deficiencies caused 

by the failure to retain an investigator or to otherwise adequately investigate the case prior to 

trial. 

In addition to all of those examples of ineffective assistance, trial counsel failed to 

request or offer jury instructions on self-defense. The state's evidence was that Jasman 

Montgomery shot at Matthew Flack only after Matthew Flack had shot Brandon Flack who was 

unarmed. Without an instruction on self-defense by defense of another, the jury was told only 

that the state's burden of proof was limited to proving that Matthew Flack's death occurred 

during the commission ofa burglary with intent to commit robbery. 

Although the state Supreme Court has held that a self-defense instruction should not have 

been given in a felony murder case in which the underlying offense was delivery of a controlled 

substance, the Court did recognize that in an appropriate case many jurisdictions have allowed 

self-defense instructions in felony murder cases in which the facts support such a defense. The 

petitioner herein contends that the evidence of his being shot first before the codefendant fired a 

shot at Matthew Flack would have supported the giving of a self-defense instruction to the jury. 

See State v. Wade, 200 W. Va. 637, 490 S.E.2d 724 (1997). 

The petitioner contends that by applying the ''two-pronged test" adopted by this Court in 

State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995), from the holding of the United States 

Supreme Court in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 

(1984), this Court should find that the petitioner's trial counsel's representation was deficient 

under an objective standard of reasonableness "and there is a reasonable probability that, but for 
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counsel's unprofessional errors, the result of the proceeding would have been different." 

(quoting/rom Syllabus Points 5 & 6, State v. Miller. supra) 

In addition, the petitioner asserts that his trial counsel's acts and omissions discussed 

above '~ere outside the broad range of professionally competent assistance (of counsel)" and, 

therefore, denied his Sixth Amendment right to the effective assistance of counsel. 

II. 	 PROSECUTION PERSONALLY VOUCHED FOR CREDmILITY OF 
CODEFENDANT AND PRESENTED EVIDENCE THAT IT KNEW. OR 
HAD REASON TO BELIEVE. WAS FALSE. 

The primary witness for the prosecution at trial was clearly codefendant Jasman 

Montgomery. The prosecutor immediately elicited from him the facts that he had pled guilty to 

the murder of Matthew Flack and was serving a life sentence at Mount Olive Correctional 

Complex. Montgomery agreed to testify truthfully, the prosecutor argued, in exchange for a 

recommendation ofmercy that would make him eligible for parole in 15 years. 

Unlike Montgomery, who, the prosecutor argued, should be admired for taking 

responsibility for his actions, the petitioner demanded a jury a trial and denied his guilt. The 

prosecutor heaped praise on Montgomery and personally vouched for his credibility while 

comparing the petitioner to an alcoholic who will never get help because he will not admit 

having a problem. (A.R., Volume IL page 326, 413) 

In his closing argument to the jury, the prosecutor said: 

Jasman, I must say, Jasman Montgomery, accepted his responsibility and his 
punishment, life, no guarantee of ever being paroled. He has stood up and 
taken the first step back in accepting his responsibility and doing what he can 
to rectify what he did. It's almost like an alcoholic who will not admit that 
they have a drinking problem. If they don't admit it, they will never be any 
better. They don't have a chance of ever getting cured or getting better or 
reformed. Now, Mr. Montgomery, I hope he does get himself straight with 
his God, with the rest of us, and I hope that for Brandon, too. But, ladies 
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and gentlemen, unless that first step is taken, it's never going to be a matter 
ofreform. There's never going to be anything there. In fact, Brandon's 
denial was on full display before you yesterday. 

(A.R., Volume 11, pages 376, 377) 

When he was concluding the rebuttal portion of his argument, and having the last word 

with the jury before deliberations, the prosecutor continued personally vouching for the 

codefendant's veracity by stating, "This was a man taking responsibility for his behavior and 

trying to rectify that .... The person who can admit their faults, can admit their crimes, can admit 

their sins, can reform; the person who cannot is doomed to repeat their behaviors over and over 

again." (A.R., Volume II, pages 409, 413) 

These expressions of the prosecutor's personal opinion of Montgomery's credibility and 

his comments about the petitioner's exercising his right to plead not guilty and have a jury trial 

were clearly improper and denied the petitioner a fair trial. 

In State v. Collins, 186 W. Va. 1,409 S.E.2d 181, 193 (1991), this Court emphasized 

again "that a prosecutor is not a mere partisan. To the contrary, he 'assumes a quasi-judicial role 

and is required to set a tone of fairness and impartiality.'" In reviewing the claim that the 

prosecutor had improperly referred to witnesses as "liars" in his closing argument, the Court 

quoted as follows from State v. England, 180 W. Va. 342, 376 S.E.2d 548, 557 (1988): 

It is improper for a prosecutor in this State to "assert his personal opinion as to the 
justness of a cause, as to the credibility ofa witness ... or as to the guilt or innocence 
of the accused .... " ABA Code DR 7-106(C)(4) in part. Syllabus Point 3, 
State v. Critzer, 167 W. Va. 655, 280 S.E.2d 288 (1981). We also observed that 
"most cases reversed due to prosecutorial comment on credibility involve other 
categorical assertions that a witness is lying or intimations of the prosecutor's 
personal belief or disbelief ofparticular witnesses." 

The vouching for Montgomery's credibility is particularly outrageous when one 

considers the following facts: First, Montgomery denied any knowledge of the shootings in his 
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initial statement to the police. Then, in the presence of his attorney and the prosecuting attorney, 

Montgomery said he was outside the house on the porch when he heard the first gunshot. After 

that interview, Montgomery submitted to, and failed, a polygraph examination. (A.R., Volume L 

page 1) 

The state then presented him to the jury as a person taking responsibility for his actions 

and just wanting to tell the truth. The petitioner contends to the contrary that Montgomery had 

been talked into accepting the plea agreement and telling the story the way the state wanted him 

to tell it to avoid a life sentence without the possibility of parole. The petitioner's argument on 

this point is based on the strong likelihood that Jasman Montgomery did not shoot Matthew 

Flack. 

India Simmons, a young woman who was in the living room at the David Flack residence 

when the petitioner and his companions entered the house, testified at trial that the man matching 

the description of Jasman Montgomery, being larger than the petitioner and Jacob Thomas and 

wearing a distinctive coat decorated with multiple decals, remained in the living room and did 

not go up the stairs. She did not see him shooting a gun or even holding a gun. (A.R.J Volume II, 

pages 99, 100, 263, 264) 

Larry Dehus, a crime scene expert retained by the petitioner for his habeas corpus 

hearing, testified that Matthew Flack could not have been shot by someone below him in the 

stairway, as testified by Montgomery at trial. Dehus concluded that the fatal shot more likely 

than not came from someone who was on the second floor or the steps above Matthew Flack 

unless Matthew Flack was standing on his head when he was shot. (A.R., Volume IlL page 104) 

The prosecution also had Montgomery testified that he shot at Matthew Flack in defense 

of the petitioner with a Hi-Point 9mm semiautomatic pistol that Montgomery testified he put into 
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the trunk of the car when they left the scene to take the petitioner to the hospital. The problem 

with that testimony is that the Hi-Point 9 mm pistol from which the fatal shot was fired was 

observed by the first officer on scene, Patrolman R. S. Gibson, near Matthew Flack. Patrolman 

Gibson testified that he was familiar with Hi-Point pistols. He examined the handgun, ejected a 

shell casing from the weapon and left both the pistol and the fired shell casing at the house. 

(A.R., Volume II, pages 108-111) 

Officer Gibson's testimony did not fit the prosecution's theory of the case and was 

completely ignored at the trial. The state's lead investigator, Lt. Scott Myers, testified later in 

the trial that he and other officers executed a search warrant for Heather Davis' car at the 

hospital and removed the murder weapon, i.e. the Hi-Point pistol, from the trunk of the car. 

(A.R., Volume II, pages 240-244) 

Only one pistol was observed and seized as evidence at the Flack house. According to the 

very defmite and clear testimony of Officer Gibson, that handgun was the Hi-Point pistol. The 

other handgun that was seized as evidence was a Sig Sauer 9 mm pistol which was determined to 

not be the firearm from which the fatal shot was fired. However, a fired projectile ("bullet") 

recovered in the second floor bathroom at the Flack house had been shot from a Sig Sauer 9mm 

pistol but lacked sufficient characteristics to enable the experts to say if it had been fired in and 

from that particular handgun. (A.R., Volume Il pages 166, 169) 

The importance of these discrepancies in the evidence, which were not recognized by the 

petitioner's trial counsel, are best illustrated by the undisputed fact that both Matthew Flack and 

his friend, Melvin Thomas, ran up the stairway to the second floor as the petitioner and his 

companions were coming into the house. Matthew Flack then armed himself with a pistol and 

Melvin Thomas remained on the second floor above him. 
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No one testified, and the prosecution did not contend, that the petitioner was armed with 

a handgun or any other weapon. The petitioner sustained gunshot entrance wounds to his right 

wrist and his left groin area. Both ~uries exhibited entrance and exit wounds. Samples taken 

from the petitioner's person were positive for gunshot residue. 

Matthew Flack was struck above his upper lip. The bullet then passed through the bottom 

of his mouth and entered into his chest. The medical examiner and the state's gunshot residue 

expert found no evidence that Matthew Flack was shot from close range. 

Jasman Montgomery, who the prosecution contended shot Matthew Flack, was also 

negative for gunshot residue. If the petitioner's trial counsel had retained a crime scene expert, 

such as Larry Dehus, prior to trial, they would have presented to the jury expert conclusions that 

the state's theory of the case and Jasman Montgomery's testimony w~re not accurate and it is 

more likely than not that neither the petitioner or any of his companions caused Matthew Flack's 

death. 

Given the obvious and material inconsistencies and inaccuracies in the testimony of 

Amanda Shorter, the neighbor who came forward to give a statement 18 days after the homicide, 

the false testimony that the Hi-Point pistol was seized by the police from the trunk of the car, and 

Jasman Montgomery's failed polygraph test, the prosecution certainly knew, or had every reason 

to believe, that much of the evidence being used to support its theory of the case was not truthful. 

This Court held in State v. Prophet, 234 W. Va. 33,762 S.E.ld 602 (2014): 

In order to obtain a new trial on a claim that the prosecutor presented false 
testimony at trial, a defendant must demonstrate that (1) the prosecutor presented 
false testimony, (2) the prosecutor knew or should have known the testimony was 
false, and (3) the false testimony had a material effect on the jury verdict. 

762 S.E.2d at 606 (Syllabus Point 8)fciting Syllabus Point 2, State ex reI. Franklin v. 
McBride, 226 W. Va. 375, 701 S.E.2d 97 (2009)] 
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One would have a difficult arguing that the false testimony of Ms. Shorter, Mr. 

Montgomery and officer who said he located the Hi-Point pistol in the trunk of the car did not 

have a material effect on the jury verdict. That evidence was the state's theory of the case and 

the very basis of the petitioner's convictions. 

The petitioner's trial counsel acknowledged at the habeas corpus hearing that he 

approached the development of the defendant's trial strategy with the opinion that it was 

irrelevant who shot Matthew Flack or from which gun or location the shot came. He testified at 

the habeas corpus hearing that he believed the petitioner could have been convicted of felony 

murder ifMatthew Flack had died of a heart attack. (A.R., Volume Ill, page 83) 

In State ex rei. Davis v. The Honorable Fred L. Fox. IT. and James Michael Sands, 

229 W. Va. 662, 735 S.E.2d 259 (2012), the Court held, "When a co-perpetrator is killed by the 

intended victim of a burglary during the commission of a crime, the surviving perpetrator cannot 

be charged with felony murder pursuant to West Virginia Code 61-20-1 (2010) (Syllabus Point 

4). 

Based on that holding, and similar holdings of courts around the nation, the petitioner's 

trial counsel should have vigorously developed and presented a defense that Matthew Flack's 

death was the result of his having been shot from above, where his friend, Melvin Thomas, was 

positioned, and that the fatal shot came from a handgun that was still at the scene when the 

police arrived and not in the trunk of the car at the hospital. 

The petitioner asserts that the jury would have been likely to have found reasonable 

doubts of his guilt and acquitted him if his trial counsel had presented the defense that Matthew 

Flack was not shot from below by Jasman Montgomery who clearly could not have fired at 
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Matthew Flack with the Hi-Point pistol that Patrolman Gibson observed at the house near 

Matthew Flack. 

The petitioner's trial counsel should have at least offered or requested a self-defense 

instruction based on the evidence that the petitioner was shot first and that Jasman Montgomery 

testified he only shot toward Matthew Flack to defend the petitioner. No such instruction was 

offered or requested. 

HI. PROSECUTOR IMPROPERLY BOLSTERED CODEFENDANT'S 
TESTIMONY WITH EVIDENCE OF GUILTY PLEA AND PLEA 
AGREEMENT 

In the petitioner's direct appeal, his trial counsel acknowledged their error in failing to 

request a Caudill instruction to the jury in regard to how the jurors were to consider the 

testimony of a codefendant. This Court held in Caudill that the failure to give that instruction, if 

requested, was reversible error. 

In this action, the petitioner cites that failure of his trial counsel in the context of the 

prosecution's use of the codefendant's guilty plea to improperly bolster his testimony at the 

beginning ofhis direct examination. 

In the case at bar, the prosecutor asked the witness his name and then immediately 

elicited from him the facts that he was wearing prison clothes, he pled gUilty to the murder of 

Matthew Flack, and he is serving a life sentence at Mount Olive Correctional Complex. 

The petitioner's trial counsel sat silently without making objection to that line of 

questioning on direct examination. They had compounded this error by asking that the 

codefendant testify in prison attire under the belief, not shared by the petitioner, that this strategy 

would be helpful to the petitioner's defense. 
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The petitioner asserts that the expected reaction of the jury to the codefendant appearing 

in prison clothes and telling them that he is doing life for the murder at issue would have caused 

the jurors to believe they were both guilty and both should be in prison. 

Even though trial counsel did not attempt to preserve the errors arising from the 

prosecutor's improper closing argument comments, the petitioner contends that those 

impermissible statements vouching for the credibility of the witness constituted plain error that 

substantially contributed to a clear miscarriage of justice. The prosecuting attorney occupies a 

position of trust that cloaks him with a higher degree of credibility. His personal opinions 

regarding his belief in Jasman Montgomery's truthfulness and the petitioner's lack of 

truthfulness were certainly designed to unfairly influence the jury and divert the jurors' attention 

away from the material discrepancies in the evidence. See State v. Poore, 226 W. Va. 727,704 

S.E.2d 727 (2010) (Syllabus Points 3 and 5) 

In State v. Swims, 212 W. Va. 263, 569 S.E.2d 784 (2002), this Court reversed the 

defendant's convictions for conspiracy and aggravated robbery on the ground that the trial court 

erred by not redacting language in the plea agreements of two state witnesses that the Court 

found to be improper vouching of the witnesses' "veracity." 569 S.E.2d at 794. 

In the majority opinion, Justice Davis stated, "The law in this state, and the country, is 

quite clear in holding that '[t]he defendant has a right to have his guilt or innocence determined 

by the evidence presented against him not by what has happened with regard to a criminal 

prosecution against someone else.'" (quoting from 1 Franklin D. Cleckley, Handbook on 

Evidencefor West Virginia Lawyers, 4-10(F)(I) (4tb ed.2000). 569 S.E.2d at 795 

While acknowledging that prosecutors can elicit on direct examination testimony 

regarding a codefendant's plea agreement, the Court cautioned that this ability "is not without 
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qualifications." For example, courts have held that evidence of such plea agreements should not 

be used to bolster a witness' testimony, as substantive evidence of another's guilt, or to show a 

defendant's guilt by association." 569 S.E.2d at 792, 793. 

The petitioner in the case at bar asserts that the cautionary directives in that opinion 

magnify the prejudicial effect of his trial counsel's failure to request a Caudill instruction to the 

jury prior to the testimony of codefendant Jasman Montgomery. That failure opened the door to 

the strong possibility that the jurors would consider Montgomery's guilty plea for the 

impermissible purposes set forth in Swims. 

VIII. CONCLUSION 

Based upon all of the grounds set forth in this brief, the petitioner moves this Honorable 

Court to set aside his convictions for felony murder and conspiracy to commit robbery and direct 

the entry ofa judgment ofacquittal, or, in the alternative, grant him a new trial. 

Respectfully submitted, 

BRANDON FLACK, Petitioner, 
By counsel. 

S~LL(r.~ 

WV State Bar ID No. 300 
Attorney for Petitioner 
314 Ridgewood Drive 
Beaver, WV 25813 
(304) 888-0751 
(304) 860-1592 (fax) 
sid_ bell@yahoo.com 
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IX. CERTIFICATE OF SERVICE 

I, Sidney H. Bell, attorney for the petitioner, Brandon 

Flack, hereby certify that a true copy of the foregoing 

"Petitioner's Brief" and a true copy of the "Appendix Record" 

herein were served upon the State of West Virginia by depositing 

said copies into the United States mail, postage prepaid, 

addressed to Zachary A. Viglianco, Assistant Attorney General, 

Office of the Attorney General, Appellate Division, 812 Quarrier 

Street, 6th Floor, Charleston, WV 25301, on this the 1st day of 

February, 2016. 

SIDNEY H. BELL 
WV State Bar ID #300 
Attorney for Petitioner 
314 Ridgewood Drive 
Beaver, WV 25813 
(304) 888-0751 
(304) 860-1592 (fax) 
sid_bell@yahoo.com 
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