
INIA JULIE BALL 

NOTED CIVIL DOCKET 


AUG 2 4 2015 
IN THE CIRCUIT COURT OF MERCER COUNTY, \VEST VIR 

CLERK CIRCUIT COURT 
MERCER COUNTY 

STATE EX. REL. BRANDON FLACK, 


VS. CASE NO.: 14-C-23-0A 


DAVID BALLARD, Warden, 

Mt. Olive Correctional Complex, RESPONDENT. 


AND 

STATE OF WEST VIRGINIA 

VS. CRllvIINAL ACTION NO.: Il-F-288 

BRANDON FLACK 

ORDER GRANTING IN PART AND DENYING IN PART 
PETITIONER'S 

PETITION FOR A WRIT OF HABEAS CORPUS 
AND ORDER CORRECTING SENTENCE 


PURSUANT TO RULE 35(a) OF THE WEST VIRGINIA RULES OF 

CRIMINAL PROCEDURE 


On the 31 st day of July, 2015, this matter came before the Court for a hearing 

on the Petitioner's Petition for Post-Conviction Habeas Corpus Relief, brought pursuant 

to the provisions of Chapter 53, Article 4A, of the West Virginia Code, as amended, 

which was filed on his behalf by and through his counsel, Sidney Bell, Esq. The 

Petitioner appeared in person and by his aforementioned counsel; Prosecutor Scott Ash, 

Esq. and Assistant Prosecutor Kelli L. Harshbarger, Esq. appeared on behalf of the 

Respondent. 

The Petitioner is seeking post-conviction habeas corpus relief from the sentences 

he received following his convictions of Murder First Degree, Robbery First Degree, and 

Conspiracy: life with the recommendation for mercy, a detenninate forty (40) years, and 

an indetenninate tenn of one to five years, respectively. 



In addition to considering the Court file, the pertinent legal authorities, as part of 

the review process, the Court considered the testimonies of the witnesses and the 

arguments set forth during the final omnibus evidentiary hearing held in the matter, as 

well as the pleadings filed in this proceeding. 

Procedural History 

The Petitioner was indicted during the October Tenn of 2011 for one count of 

Murder - First Degree; one count of Burglary; one count of Robbery - First Degree; and 

one count of Conspiracy. On April 26, 2012 following a three day trial, a jury convicted 

him of all charges, and recommending mercy for the murder charge. On June 4, 2012, 

the Court merged the first two counts, Murder First Degree and Burglary, whereby the 

Burglary conviction was dismissed, and the Petitioner was sentenced to life with mercy 

for the Murder offense, forty (40) years for the Robbery - First Degree offense and to an 

indeterminate term of one to five years for the Conspiracy offense, with all sentences to 

run consecutively and the Petitioner was given 495 days jail credit. The Petitioner, by 

counsel, appealed his convictions, however, the convictions were affirmed by order of the 

West Virginia Supreme Court of Appeals on February 4,2014. This habeas petition was 

filed by the Petitioner, pro se, on January 7,2014; this Court appointed counsel by Order 

entered on January 16,2014, who filed a supplemental petition on his behalf on July 29, 

2014. The Respondent filed its response on September 23,2014. 

The Pro Se Petition for Habeas Relief 

In his pro se petition, the Petitioner lists six (6) grounds supporting his petition for 

writ of habeas relief: First, he alleges that both his State and Federal Constitutional rights 

violated by double jeopardy because the robbery offense was a lesser included offense to 
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the felony murder offense. The Petitioner argues that the robbery offense should have 

been dismissed because the evidence was insufficient for a burglary conviction (which is 

necessary for the robbery); without the burglary, there could have been no robbery. 

Further, the Petitioner contends that the same evidence constituting the robbery and 

felony-murder was identical. 

Second, the Petitioner argues that both his State and Federal Due Process rights 

were violated due to constructive amendment to indictment: the Court improperly 

instructed the jury on the counts in the indictment, and that robbery and grand larceny are 

not elements to burglary. Further, because the burglary and felony murder offenses were 

merged, the indictment was constructively amended with the additional counts of robbery 

and grand larceny. 

Third, the Petitioner claims that his due process rights were violated due to trial 

counsel failure to object to constructive amendment to indictment. The Petitioner alleges 

similar arguments in support of this ground as those provided above; however, the 

Petitioner claims that the failure of the trial counsel to object to these charges shifted the 

burden on the Petitioner "to overcome the overwhelming evidence attached to the 

burglary." The Petitioner argues that had trial counsel investigated the pertinent law on 

felony murder rule, and on burglary, robbery and grand larceny, trial counsel would have 

been in a better position to object to the erroneous instructions given to the jury. This was 

also evidence of ineffective assistance of counsel. 

Fourth, the Petitioner contends that his due process rights were violated because 

his trial counsel failed to ask for an accomplice instruction. \Vithout a limiting instruction 

regarding the Petitioner's accomplice (who had previously plead guilty), the Petitioner's 
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right to a fair trial was negatively impacted. Further, the Petitioner contends that the 

limiting instruction would have advised the jury that the accomplice testimony was for 

purposes of witness credibility and not for defendant's guilt. Moreover, the Petitioner 

argues that by permitting the accomplice to testify in his prison oranges was "skewed trial 

strategy" - seeing the guilty accomplice would make the jury think the Petitioner was 

also guilty. Additionally, the Petitioner argues that it was ineffective assistance of counsel 

to think the Court would have given the limiting instruction when they did not ask for 

one. 

Fifth, the Petitioner contends that his due process rights were violated when his 

trial counsel failed to move to sever the charges. Again, the Petitioner argues that the 

overlap of the felony-murder offense, with the robbery offense, plus the burglary offense 

and grand larceny offenses allowed for the indictment to be constructively amended 

where there was a difference in the proof at trial and the indictment was a failure on his 

trial counsel's part. Trial counsel should have severed the counts, specifically the 

burglary and robbery charges, because the State's case would have been weaker, due to 

the conspiracy to commit first degree murder charge, and the witness testimony 

supported the burglary and robbery charges more so than the conspiracy to commit 

murder 'charge. The Petitioner further argues that his trial counsel's failure to sever these 

counts also allowed for the erroneous jury instructions and multiple punishments for the 

robbery offense. The Petitioner claims that this is ineffective assistance of counsel, 

because there was a "reasonable probability" that the results of the trial could have been 

different. 
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.... Finally, the Petitioner alleges that he received ineffective assistance of counsel . " 

due to their failure to move for dismissal of robbery charge, which was duplicated by the 

burglary charge as an element thereof, when it was clear that the State was relying 

heavily on the robbery offense. 

Petitioner's Counsel's Supplemental Petition 

The Petitioner, by counsel, filed his supplemental petition on July 29, 2014. The 

Supplemental Petition provided further extrapolation of the grounds alleged in the 

original petition and additional grounds in support of his request for habeas relief. 

For starters, the Petitioner, by counsel, alleges that the burglary, robbery and 

felony-murder occurred as a single transaction, though the jury was instructed on each of 

these different charges. The jury was instructed that it could recommend mercy, whereby 

the Petitioner could be eligible for parole after fifteen (15) years in prison; ultimately, the 

jury did recommend mercy. However, the Petitioner argues that the Court nullified that 

mercy by sentencing the Petitioner to forty years for the robbery, and the indeterminate 

term of one to five years for the conspiracy offense, all to run consecutively to the 

sentence he received for murder. 

These multiple convictions and punishments are prohibited per case law: The 

Supreme Court of Appeals in State v. Williams, 172 W. Va. 295 (1983) remanded the 

case back to circuit court because the defendant could not be sentenced for the felony 

murder in addition to the underlying offenses of arson and robbery. Further, State v. 

Elliott, 186 W. Va. 361 (1991) held that a defendant could be convicted and punished for 

felony murder and another felony crime if "one of the underlying felonies is committed 

upon a separate and distinct victim from the victim was actually murdered" - in the 
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<.. , Petitioner's case, there was only one victim and it is unclear which felony provided the 

basis for the felony murder verdict. The Petitioner, his co-defendant Jasman 

Montgomery, and co-defendant Jacob Thomas all ran from the house without taking any 

money or other property. Finally, the Petitioner argues that this Court unlawfully imposed 

the forty-year consecutive sentence to punish the Petitioner for asserting his right to trial. 

The next ground explored by the Petitioner in his supplemental petition concerns 

ineffective assistance of counsel. The Petitioner argues that this was a complicated crime 

scene, and there was no evidence that money or other property was taken during the 

crime, and there was no evidence that the door to the victim's home was kicked in despite 

the State witness testimony. Nevertheless, the Petitioner's trial counsel did not retain an 

investigator, or other expert in forensic pathology, and did not object to the State's 

forensic autopsy evidence being elicited from a pathologist who did not perform the 

autopsy. The Petitioner contends that there are numerous cases wherein these numerous 

failures constitute ineffective assistance of counsel. 

Furthermore, the Petitioner argues that his trial counsel's failure to object to the 

medical examiner's testimony denied the Petitioner's right of confrontation and was 

reversible error per State v. Frazier, 229 W. Va. 724 (2012); State v. Kennedy, 229 W. 

Va. 756 (2012); and State v. Mechling, 219 W. Va. 366 (2006). His trial counsel offered 

no challenge to the State expert witnesses, neither by retaining a firearms expert, nor by 

conducting a cross examination of the forensic evidence. No experts were used by trial 

counsel to support the Petitioner's version of events. 

Further, the Petitioner claims that his trial counsel were ineffective because they 

made no request for a copy of the written plea agreement of co-defendant and State, and 
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they did not get a copy of the plea agreement to use against the co-defendant during his 

testimony. Also, neither of the Petitioner's trial counsel objected to co-defendant 

Montgomery appearing before the j ury in his jail clothes. 

The Petitioner argues that his trial counsel were ineffective for their failure to 

request a Caudill instruction I where the State brought out on direct why co-defendant 

Montgomery was in prison garb; co-defendant Montgomery's appearance was intended 

not to attack his credibility, but to underscore that the Petitioner was guilty by 

association. The Petitioner also argues that his trial counsel were ineffective by failing to 

request a self-defense instruction, as the evidence showed that co-defendant Montgomery 

shot the victim because the victim shot the Petitioner. The facts presented during the trial 

would have been appropriate for a self-defense instruction even in a felony murder case 

in accordance with State v. Wade, 200 W. Va. 637 (1997). Finally, the Petitioner claims 

that his trial counsel were ineffective for their failure to subpoena defense witnesses for 

trial: this was due to their inadequate investigation into the case, where supposedly they 

were unable to locate the two female witnesses who accompanied the Petitioner from 

Pulaski, Virginia. 

State's Response to Petitioner's Petition for Writ of Habeas Corpus 

The Respondent argues that the Petitioner's sentences comply with double 

jeopardy protections. The Respondent declares that pursuant to State v. Tesack, 181 W. 

Va. 422 (1989), such protection against double jeopardy violations is secured by 

requiring the underlying felony to be merged with the felony murder conviction. In that 

case, the defendant was convicted of felony murder, burglary, attempted robbery, and 

assault and on appeal, the matter was remanded back to circuit court to determine which 

I Pursuant to State v. Caudill, 170 W. Va. 74 (1982). 

7 




,.. sentence was to be merged with the felony murder, however, the remaining sentences 

were fe-imposed. Additionally, in State v. Williams, 172 W. Va. 295 (1983), the 

defendant's sentences for robbery and arson were reversed and remanded for 

resentencing because the verdict was unclear as to which of the two other felonies served 

as the underlying felony for the felony murder. However, in the case sub judice, the 

record is clear that the burglary was the underlying felony for the felony murder 

conviction. The jury was specifically instructed on this point - if homicide occurred 

during commission of burglary, this was sufficient for murder in the first degree. 

Moreover, the Respondent contends that the Petitioner's complaint about the 

"anned robbery" in the burglary instruction was actually requested by his defense 

counsel. Pursuant to State v. Bush, Docket No. 13-0240, W. Va. 2014, it is a requirement 

that a jury be instructed as to what is the underlying felony to the felony murder and 

instructed as to what the elements are to the underlying felony. Indeed, the Respondent 

contends that the Petitioner benefitted from the burglary as the underlying felony to the 

felony murder conviction: had the jury believed his story that his entry to the house was 

allowed, and that which followed was a mere "misunderstanding", then the jury could not 

convict on the felony murder. 

With regard to the Petitioner's sentences being illegal, the Respondent points out 

that the West Virginia Supreme Court of Appeals acknowledged the Petitioner's 

sentences on appeal, though it did not consider the merger issue. Further, the jury's 

mercy recommendation is not a guarantee of release from prison after serving fifteen 

years; the jury instructions were clear on this point, therefore the Court did not "nullify" 

the jury recommendation by imposing the forty year sentence on the robbery offense. The 
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\.. . 40-year determinate sentence, run consecutively to each of the other sentences, is 

required per W. Va. Code § 61-11-21. Such sentences are reviewed under a deferential 

abuse of discretion standard, and if within statutory limits and not based on some 

impermissible factor, are not subject to appellate review per State v. Barrett, Docket No. 

11-0306 (W. Va. 2011). Finally, the nature of these crimes indicates these sentences were 

proper and do not shock the conscience. 

Regarding the ground of ineffective assistance of counsel, the Respondent argues 

that the Petitioner received effective assistance of counsel under Strickland v. Washington 

and State v. Frye, 221 W. Va. 154 (2006); moreover, those legal precedents limits review 

on how a "reasonable lawyer would have acted, under [the] circumstances." The failure 

to hire an investigator, an expert in any field, especially in forensic pathology, was 

already addressed by the Supreme Court of Appeals in State v. Flack, 232 W. Va. 708 

(2013), and not subject to a habeas proceeding. The medical examiner only confirmed 

that the victim died of a gunshot wound, which was admitted to by co-defendant 

Montgomery; this was not a fact contested by anyone. No evidence from the medical 

examiner testimony implicated the Petitioner in the murder of Matthew Flack. 

The Respondent further contends that there was no need for other experts, as there 

was no evidence that the Petitioner had a gun or used one. The other facts were 

undisputed that the Petitioner followed Matthew Flack up the stairs, that he wrestled with 

Matthew Flack, that Matthew Flack shot the Petitioner, and that co-defendant 

Montgomery administered the fatal shot. Despite the Petitioner's contention, defense 

counsel requested the gun residue test, however, as explained herein, there was little need 

for it. 
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The Respondent states that the Petitioner's defense counsel sufficiently cross

examined co-defendant Montgomery: they obtained copies of all telephone recordings of 

co-defendant Montgomery while he was incarcerated to determine why he had been 

incarcerated for an extended period and kept in isolation, and also, to determine if he 

harbored any anger towards the Petitioner. Defense counsel also obtained copies of co

defendant Montgomery's polygraph examinations and statements he gave to police. 

Further, the Respondent argues that co-defendant Montgomery's testimony helped the 

Petitioner, which was pointed out by the Court in its order denying the Petitioner's 

motion for new trial- he cleared the Petitioner and made him look like the 'better guy' in 

this debacle. 

It was clear that having Montgomery appear in prison garb was trial strategy and 

not the basis for a habeas petition - trial counsel dearly wanted the jury to see him as the 


. sole guilty party to Matthew Flack's murder as evidenced in the record. The lack of a 


Caudill limiting instruction was also addressed by the Supreme Court of Appeals and 


cannot be the basis for a habeas proceeding. A self-defense instruction was unavailable in 


this case due to the predicate felony, the burglary, the facts showed that the Petitioner 


was the aggressor and not entitled to this defense. 

The Petitioner admits that his defense counsel failed to subpoena the two female 

witnesses because they could not be located, however, given what the Petitioner admitted 

and the evidence at trial, their testimonies would not have negated the facts in this case. 

Even if the Petitioner could succeed on the first prong under the Strickland test, 

he fails on the second prong: he suggests nothing as to how his trial counsels' errors 

could have led to a different result. 
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Next, the Respondent states that the indictment and jury instructions were proper: 

the instruction on the felony murder was pursuant to defense counsel's demands and also 

complied with the law. Ballard v. Dilworth, 230 W. Va. 449 (2013) provided that the 

sufficiency of an indictment is determined by practical rather than technical 

considerations - it need only follow the language in the statute and informs the accused 

of the particular offense to which he has been charged. The Petitioner's complaint 

concerning the burglary offense containing the words "robbery" and "larceny" are of no 

import. 

The Losh Checklist 

On January 5,2015, the Petitioner filed his Losh} Checklist indicating the grounds 

he intends to raise in support of his petition for habeas relief: 

1. Indictment shows on its face that no offense was committed 
2. Prejudicial pre-trial publicity 
3. Denial of counsel 
4. Failure of counsel to take an appeal 
5. Consecutive sentence for same transaction 
6. Suppression of helpful evidence by prosecutor 
7. State's knowingly use ofpeIjured testimony 
8. Falsification of a transcript by prosecutor 
9. Information in pre-sentence report erroneous 
10. Ineffective assistance of counsel 
11. Double jeopardy 
12. Irregularities in arrest 
13. Excessive or denial of bail 
14. Irregularities or errors in arraignment 
15. Challenges to the composition of grand jury or its procedures 
16. Defects in indictment 
17. Pre-trial delays 
18. Refusal to subpoena witnesses 
19. Non-disclosure of Grand Jury minutes 
20. Refusal to tum over witness notes after witness has testified 
21. Claims concerning use of informers to convict 
22. Constitutional errors in evidentiary rulings 
23. Instructions to the jury 

2 Pursuant to Losh v. McKenzie, 166 W. Va. 762 (1981). 
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24. Claims of prejudicial [statements] by prosecutor 
25. Sufficiency of evidence 
26. Defendant's absence from part ofproceedings 
27. Improper communication between prosecutor or witness and jury 
28. Severer sentence than expected 
29. Excessive sentence 
30. Mistaken advice of counsel as to parole or probation eligibility 


Review of Losh Checklist 


At the beginning of the omnibus hearing, and prior to the giving of testimonies, 

the Court reviewed the Losh Checklist filed by the Petitioner in this proceeding. The 

Petitioner announced to the Court that he waived all grounds on the checklist with the 

exception of those grounds mentioned above. The Court reminded the Petitioner that he 

was forever waiving those grounds he cited as being waived; the Petitioner admitted that 

he understood that and that his attorney explained that to him. 

Supplement Ground in Support of Petition for a Writ of Habeas Corpus 

At the omnibus hearing, the Petitioner by counsel submitted a brief concerning 

his supplemental ground in support of his petition for habeas relief. The Petitioner avers 

that his constitutional guarantees of a fair and impartial jury trial, his equal protection and 

due -process rights were denied when the Deputy Chief Medical Examiner, Elise 

Arb efeville, M.D. who actually performed the autopsy on the victim did not appear to 

testify. Having Dr. James Kaplan, Chief Medical Examiner, testify in her place, violated 

his constitutional rights to confront his accuser per Pointer v. Texas, 380 U.S. 400 (1965), 

Cral1-ford v. Washington,541 U.S. 36 (2004), State v. lvfechling, 219 W. Va. 366 (2006) 

and State v. Frazier, 229 W. Va. 724 (2012). 

The Petitioner contends that besides the plain error by allowing Dr. Kaplan's 

testimony concerning an autopsy he never performed, the autopsy report prepared by and 
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filed by Dr. was not introduced into evidence at trial. This also should have disqualified 

him as an expert witness in the trial, however, trial counsel failed to object to that. 

Further, this was not adequately argued on appeal, as being plain error, therefore, the 

Petitioner was deprived of effective appeal counsel as well. 

The Petitioner also contends that since his convictions were affirmed on appeal, 

that new evidence has been discovered that suggests that his co-defendant Montgomery 

did not shoot and kill the victim. Another gun was located, but for reasons unknown, 

disregarded by investigating officers; this other gun might have been discovered or 

recovered by trial counsel, had they bothered to retain a private investigator. Had 

investigating officers or the Petitioner's trial counsel conducted a thorough investigation 

of the crime scene, the evidence would have also shown that a stray bullet was lodged in 

the wall. The Petitioner questions why the Court permitted Dr. Kaplan to testify when he 

did not perform the autopsy or prepare the autopsy report - the Petitioner was deprived of 

any opportunity to cross examine Dr. Arbefeville. The Petitioner questions why the State 

failed to subpoena Dr. Arbefeville when there was no showing as to why she was 

unavailable to testify at trial. The Petitioner questions why the State failed or refused to 

proffer the autopsy report at trial. All of these instances of Sixth Amendment 

confrontation rights violations worked to deprive the Petitioner of his right to a fair trial, 

and therefore entitles him to a new trial. The error is plain and derived from constitutional 

violations whereby the conviction must be vacated.3 

3 There was no further response filed by the State to this Supplement Ground. 
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The Omnibus Hearing 

The Petitioner called six witnesses to testify in support of his petition: Officer 

R.S. Gibson, Lt. C.S. Myers, Derrick Lefler, Esq., Larry Dehus, Danny Lane, and the 

Petitioner himself.4 

Patrolman R.S. Gibson testimony: 

Patrolman Gibson, of the Bluefield Police Department was the first officer on 

the scene of the crime. Using the trial transcript to refresh his memory5, he confinned that 

he located a handgun at the scene, a Hi-Point pistol that still had a spent shell casing in it 

[stove-piped]. He testified that he ejected the shell for safety reasons, but could not recall 

what he did with it, whether took it with him or left it on the ground. He was only at the 

scene for about twelve minutes, as he proceeded to the hospital on word that a shooting 

victim was there. Prior to leaving for the hospital, Patrolman Gibson testified that the 

victim's father, Mr. David Flack6, was at the scene, too, however, Patrolman Gibson 

could not recall if he asked David Flack any questions. Patrolman Gibson testified that 

there was a spent shell casing laying on the second set of stairs on the landing; he did not 

do anything with the shell casing. He had been a police officer for about three years prior 

to this shooting. 

Patrolman Gibson testified that he can tell the difference between the Hi-Point 

pistol7 and the Sig Sauer pisto1.s At some point after the incident, Lt. Myers became the 

lead investigator, as he had to be notified of the situation. 

4 These witnesses are listed in the order of their appearance. 

S Petitioner's Exhibit #9 was admitted without objection after the close of the parties' summations. 

6 David Flack is also the Petitioner's uncle. His full name will be used herein, to avoid confusion with the 

Petitioner's and the victim's names. 

7 Petitioner's Exhibit #10, a copy ofa photograph ofa Hi-Point pistol, was admitted without objection. 

S Petitioner's Exhibit #11, a copy of a photograph of a Sig Sauer pistol, was admitted \"ithout objection. 
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On cross examination, Patrolman Gibson confinned that he removed the shell 

for officer safety reasons, and because of his training as a police officer, this is proper 

procedure. To help educate the Court, Patrolman Gibson explained that stove-piping 

means that a shell fails to eject clearly, and jams the gun. This situation happens in a 

rapid-fire situation, after a shot has already been fired and when the shooter does not hold 

the gun with as firm a wrist as it should be held while fired. It would look like a spent 

shell casing standing vertical to the slide and barrel. 

Lt. Clarence Scott rv1yers testimony: 

Lt. Myers, of the Bluefield Police Department, testified that he has twenty 

years' experience as a police officer with the Department. On the night of the shooting on 

Magnolia Street, he was the detective on-call, and it took him approximately twenty to 

thirty minutes to arrive at the scene. When he arrived, he was advised by Patrolman 

Gibson that h~ located a firearm and a spent shell casing at the scene and that the victim's 

prognosis was not good. Lt. Myers testified that as he was pulling into the street, the 

rescue squad was leaving. From what Patrolman Gibson understood, he told Lt. Myers 

the situation appeared to have been a home invasion leaving one person shot. He saw 

three separate shell casings from the scene. Lt. Myers could not confirm that Patrolman 

Gibson was the first person on the scene, but he believed he may have been. 

Lt. Myers testified that he spoke with the victim's father, David Flack, briefly 

at the scene, but no formal statement was taken from him. Lt. Myers testified that he 

submitted three firearms and three shell casings to the State Crime Lab; Lt. Myers 

testified that the medical examiner provided to him the bullet recovered from the victim, 

and that they had to go to the medical examiner's office to bring it to the State Crime 
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Lab. Lt. Myers testified that the spent bullet recovered from the scene was fired from the 

Hi-Point pistol, the same pistol that Patrolman Gibson stated had stove-piped.9 

Lt. Myers asked where David Flack had been prior to the shooting, but Lt. 

Myers could not recollect if David Flack claimed ownership of the gun. Lt. Myers 

testified that David Flack advised him that he was at a nightclub, and was on his way 

home when he received a cell phone call about his son being shot; he could not recall 

who called David Flack about the shooting. Lt. Myers testified that he could not recall if 

Milton Thomas had called David Flack, but he had been present at the scene and may 

have contacted David Flack. Milton Thomas probably got scared and fled the scene from 

a bathroom window, and he was interviewed at the scene. Lt. Myers could not recall ifhe 

consulted the 911 records to determine who made the initial phone calls about the 

shooting. 

Regarding the crime scene diagrams lO, Lt. Myers confirmed that the handgun 

that was located at the scene was missing from the diagrams, because it was secured 

immediately by Patrolman Gibson, because there were many people at the scene and in 

the house at the time who Patrolman Gibson did not know and that any of them could use 

it against him, therefore, he picked up the handgun and secured it in his belt. Lt. Myers 

testified that Patrolman Gibson advised him of where he located the firearm at the scene 

that night. 

Lt. Myers denied having written the handwritten portions on a Bluefield Police 

Department Memo, however, he drafted the memo for the prosecuting attorney. Lt. 

9 Petitioner's Exhibits #12 and #13, a copy of the lab report prepared by the West Virginia State Police 

Forensic Laboratory, was admitted without objection. 

10 Petitioner's Exhibit #6 admitted without objection. 
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Myers confirmed that the memo was given to the crime lab. II Lt. Myers could not explain 

why names were written alongside of the three fireanns described in the memo. Lt. 

Myers denied that he prepared the notes 12 from the forensic interview of Soleia Simons, a 

ten or eleven year old witness, however, he did observe the interview. Ms. Simons \vas 

interviewed by Child Protect a while after the shooting, as she was very upset on the 

night of the shooting. Lt. Myers could not recall if Ms. Simons stated that three shots 

were filed, despite the notes stating "3 gun shots", so he assumes she told the interviewer 

that she heard three gunshots. 

Lt. Myers could not recall if anything subject to the robbery could have been 

taken from the house, aside from televisions or drugs, however, there was insufficient 

drug residue to confirm that any drugs were taken. There was some money lying around, 

a few dollars; Lt. Myers recalls only one handgun being taken from the scene which was 

recovered by Patrolman Gibson. David Flack did not claim that anything was taken from 

the house. 

Lt. Myers testified that he executed the search warrant on Heather Davis's 

vehicle, and though the report does not state that photographs were taken, he believed 

that he took photographs of the ski masks and weapons, but .could not recall if he took 

pictures while those items were still in the trunk. 

Lt. Myers testified that he did not speak to the emergency room doctor who 

treated the Petitioner. Lt. Myers recalled the Petitioner may have been shot only once, 

and that the bullet went through multiple body parts: his wrist, groin and exiting from the 

back of his thigh, because he was in a struggle with the victim and in a crouched position 

JI Petitioner's Exhibit #1 admitted without objection. 
I~ Petitioner's Exhibit #2 admitted without objection. 
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when he got shot. Lt. Myers testified that it was difficult to detemline what position the 

Petitioner and the victim were in, as well as their location on the staircase, and that during 

their struggle it was possible that the bullet was discharged through the bathroom door 

just above the victim and the Petitioner. Lt. Myers admitted that the medical examiner did 

not find gunshot residue on Matthew Flack, indicating that he did not shoot the Petitioner, 

however, Lt. Myers admitted that it was the State's theory of the case that the victim had 

shot the Petitioner during the struggle. Lt. Myers testified that during his investigation, 

the possibility of Milton Thomas of having shot the Petitioner wa~ not considered. 

Lt. Myers testified that he believed Jasman Montgomery fired the fatal shot to 

the victim. He confirmed that Mr. Montgomery initially denied having any knowledge of 

the shooting. Lt. Myers confirmed that several months later, Mr. Montgomery agreed to 

be interviewed with his attorney prese~t. Lt. Myers could not recall where Mr . 

. Montgomery stated where he was when he fired the shot, whether on the landing of the 

staircase or elsewhere. Despite having failed the polygraph, Mr. Montgomery was 

basically the State's primary witness to the events that night, although Lt. Myers testified 

that he harbored doubts about Mr. Montgomery's credibility. 

Lt. Myers testified that he could not recall if there was any evidence that the 

female neighbor, Ms. Amanda Shorter, had called 911 that night. Lt. Myers admitted that 

she did not come forward until nearly eighteen days after the shooting. Lt. Myers testified 

that Ms. Shorter was frightened by the ordeal, and he understood why she would have 

been afraid to come forward. Ms. Shorter gave a statement to Lt. Myers: she stated that 

four men got out of the car, and some of them changed their clothes, and three men went 

into the victim's house, she heard gunshots, and then three people left the house out of 
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the back door, and one by "the roof." Lt. Myers testified that this corroborated Milton 

Thomas's statement to him that he fled the house by jumping off the roof and ran. 

Lt. Myers testified that Ms. Shorter also stated that two white females showed 

up closely thereafter, shouting "wait, wait." Lt. Myers admitted that Ms. Shorter was the 

only person who stated that two white females had corne out of the house, however, there 

were no other witnesses who observed anything from the outside, so there was nothing to 

gauge her credibility. Lt. Myers admitted that Ms. Shorter would not or could not identify 

anyone, however. Lt. Myers testified that they had canvassed the neighborhood, but no 

one else stated that they had seen or heard anything, so her statement was taken at face 

value. As the investigation progressed, Lt. Myers testified that Heather Davis and Ashley 

Burelson, were actually left behind at an apartment building and were taken to the 

hospital by someone else. Lt. Myers testified that when those two females were picked 

up and brought to the station for questioning, they did not seem credible: they lied about 

their whereabouts that evening, they stated that they did not know anything about the 

incident, and they stated that they did not understand how the Petitioner and his co

defendants others had their car. Lt. Myers believed that it was possible that they had been 

present that night. 

Lt. Myers stated that co-defendant Jacob Thomas's cell phone and Heather 

Davis's cell phone were seized after the shooting. Lt. Myers could not recall if the phones 

were sent off for testing; he accepted Petitioner's counsel's representation that 

Petitioner's own testing of the phones indicated that no data could be retrieved from 

Heather Davis's phone, however, Jacob Thomas's cell phone contained text messages 

conceming corning to the hospital which would corroborate Heather Davis's account that 
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she went to the hospital, and not Ms. Shorter's statement about two white females 

arriving at the house after the shooting. 

Lt. Myers could not recall identifying the type of ammunition located from the 

bathroom scene and what was recovered from Matthew Flack's body, as this information 

was not included in his report. Lt. Myers testified that they checked to see if any of the 

guns seized were stolen, but they were not. Lt. Myers acknowledged that David Flack 

told him that Matthew Flack had a gun, despite him being seventeen years of age, but 

David Flack did not claim or deny ownership of the gun, as Lt. Myers did not press the 

issue. 

On cross examination, Lt. Myers testified that during the search of the back of 

Heather Davis's vehicle, he located two ski masks, one red and one black, which the two 

female witnesses inside the house at the time of the shooting described to law 

enforcement, and two handguns, a Sig Sauer and a Derringer. Lt. Myers testified that he 

could not recall what else was found in the car, but those were the things that jumped out 

to him. Lt. Myers testified that he could not locate any slugs, shells or shell casings from 

the Derringer at the crime scene. Lt. Myers testified that a round was recovered from the 

bathroom door, although at the time, he could not determine which gun it had been fired 

from or whether it happened that evening. Lt. Myers testified that at the time he went to 

the crime scene, he could not determine how many shots were fired from the guns. Lt. 

Myers could not account for whether any of the guns had been fired recently at the time. 

Derrick Lefler testimonv: 13 

13 As Mr. Lefler took the stand, the Petitioner knowingly and intelligently waived his attorney-client 
privilege on the record. 
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Mr. Lefler is a Mercer County resident; he was admitted to the West Virginia 

Bar in September 1991, and has nearly twenty-four years' experience practicing law. Mr. 

Lefler testified that he was not the Petitioner's original attorney, that Mr. Paul Cassell, 

Esq., was, and Mr. Cassell requested that co-counsel be appointed by the Court, resulting 

in Mr. Lefler's involvement in the case. He did not believe that he was appointed to the 

case at the preliminary hearing stage, but recalled that it was very early on in the 

proceedings. Mr. Cassell had to conflict out of the case due to his employment as the 

attorney for the City of Princeton, where at least one of the City's officers was involved 

peripherally in the investigation of this matter. Subsequently, Mr. Ward Morgan, Esq. 

was appointed co-counsel for the Petitioner. Mr. Lefler testified that although it was not 

discussed in detail, for practical purposes, he became the Petitioner's lead counsel. 

Mr. Lefler testified that he and Mr. Cassell, and later, Mr. Ward Morgan 

discussed retaining experts, but could not recall the specifics. Mr. Lefler stated that he did 

not retain a forensic pathologist due to the felony murder theory the State intended to 

pursue in this case; the particulars of the shooting were not a focus for the defense. 

Mr. Lefler testified that the Petitioner advised him that he was not present 

during the shooting and was not guilty. Mr. Lefler acknowledged that the Petitioner and 

other witnesses maintained that the Petitioner did not have a gun that night; that this was 

not a disputed fact. Mr. Lefler testified that he did not speak to the emergency room 

doctor about the two gunshot wounds the Petitioner received that evening. Mr. Lefler 

acknowledged that the Petitioner had two wound sites: one in the right wrist and one 

going into his groin, and exited from the back of his leg; Mr. Lefler testified that it was a 
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possibility that another gun was used during the incident other than those identified at the 

scene. 

Mr. Lefler testified that he visited the scene of the crime, and took photos of the 

exterior of the residence, but did not visit the interior of the house. From the discovery, 

Mr. Lefler recalled that there was a bullet hole in the bathroom door, located in the lower 

area of the door, but could not recall that bullet hole's location with respect to the victim. 

Mr. Lefler acknowledged that the victim was killed by buliet fired from a Hi-Point pistol 

according to the medical examiner's report. Mr. Lefler could not recall the investigating 

officer's testimony on that account. 

With regard to Dr. Kaplan's testimony, Mr. Lefler defers to the trial transcript 

and record, as he could not recall an objection was raised regarding his testimony. Mr. 

Lefler could not recall cross examination of the firea1l1ls expert, either. Mr. Lefler 

recalled that he was not the lawyer responsible for those witnesses' testimonies. Mr. 

Lefler confi1l1led that he did not retain a firea1l1l's expert in this case. 

Mr. Lefler testified that could not locate the female witnesses, Heather Davis 

and Ashley Burelson, who accompanied the Petitioner, Mr. Jasman Montgomery and 

Jacob Thomas from Pulaski, Virginia. Mr. Lefler confilmed that there was no attempt to 

secure those female witnesses attendance for trial; Mr. Lefler attempted to locate these 

witnesses and went to the .Pulaski area, based on the info1l1lation given to him concerning 

their last known addresses. Mr. Lefler could not confinn or deny that securing their 

attendance for trial was specifically desired by the Petitioner, as their attendance was not 

material to the defense during their discussions. Mr. Lefler testified that he sent a 

message to Ashley Burelson via Facebook, but did not receive a response. With regard to 
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using Ashley Burleson or Heather Davis as witnesses to rebut Ms. Amanda Shorter's 

statement, Mr. Lefler testified that he did not deem the potential testimonies as necessary 

to the defense, as Ms. Shorter's testimony with regard to the door not being kicked in and 

that the three men did not try to be quiet about their approach to the house was actually 

more favorable to the defense. Mr. Lefler stated he did not want to try to discredit Ms. 

Shorter's testimony, as she was the best witness for the defense, although admitted that 

her prior testimony was more favorable than the testimony she gave during the trial. Mr. 

Lefler recalled that Ms. Shorter testified about changing clothes, putting on a jacket, 

however, her testimony did not indicate that that the Petitioner and his co-defendants 

entered the house with an evil intent. Mr. Lefler admitted that Ms. Shorter's testimony 

concerning Milton Thomas's exit from the roof of the house was damaging insofar as it 

corroborated to a degree the testimonies concerning the events that took place inside the 

house. 

Mr. Lefler testified that he did not object to Mr. Jasman Montgomery's 

appearance for trial in his prison clothes; he does not recall consulting the Petitioner 

about that decision. Mr. Lefler testified that his failure to request a Caudill instruction 

was error with regard to State bringing out the fact that Mr. Montgomery having entered 

a plea agreement with the State. Mr. Lefler recalls that they were able to bring out that 

one of the officer's doubted Mr. Montgomery's credibility, however. Regarding the self

defense instruction, Mr. Lefler admitted that this was not addressed at trial, despite the 

Petitioner not having been armed at the time of the incident. 

Mr. Lefler recalls there was some issue on locating the cell phones, but 

admitted that the defense did not have possession of them and did not pursue obtaining 
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them. Mr. Lefler admits that the 911 records were not sought by the defense. Mr. Lefler 

testified that he did not consider it significant that David Flack arrived at the scene prior 

to law enforcement. 

Mr. Lefler opined that the victim appeared to have had significantly more drugs 

in his pajamas than merely for personal use. Mr. Lefler testified that he did not want to 

bring out the fact about drugs belonging to the victim because it provided a motive for the 

robbery, as it would be considered unlikely that a drug dealer would go to the police ifhe 

had been robbed ofhis drugs or money. Mr. Lefler testified that this was not the direction 

the defense wanted to go. Mr. Lefler testified that the Petitioner advised him that the 

victim was mistaken as to their motives, because the victim had been robbed before and 

that the Petitioner followed the victim upstairs in order to explain that they were not there 

to rob him and to prevent the victim from getting a gun. 

On cross examination, Mr. Lefler testified that he tried approximately twelve to 

fifteen criminal cases in his experience; of those trials, some involved very serious 

offenses. Mr. Lefler testified that he could not recall if he requested a continuance in the 

trial, though he admitted it was not uncommon to do so in cases of this magnitude. Mr. 

Lefler testified that the Petitioner insisted that he was not armed, and that this was 

consistent with the State's case; the Petitioner did not like guns and "got on to" Mr. 

Montgomery about having a gun. 

Mr. Lefler recalls that he vigorously cross examined the State's witnesses 

concerning whether the front door was kicked in. Mr. Lefler recalls that the Petitioner's 

testimony confirmed that the door did not lock, and did not kick it in. 
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Regarding the State's theory of the case being felony murder, Mr. Lefler 

testified that the key was to attack the underlying predicate felony, as it was undeniable 

that a death had occurred whether the visit by the Petitioner was friendly or not. Mr. 

Lefler testified that legally, it did not matter how the victim died, if the manner of death 

occurred during the commission of a felony, this is why he did not question the medical 

examiner or hire a forensic pathologist. Mr. Lefler testified that the Petitioner did not 

provide him any information as to how the victim died from anything other than a 

gunshot. Mr. Lefler testified that he still would not see any reason to raise an objection to 

the medical examiner's testimony, though he raised it on appeal, because the cause of the 

victim's death was obvious and not disputed. Mr. Lefler recalled that the medical 

examiner's testimony did not inculpate the Petitioner. 

Mr. Lefler testified that he did not mind Ms. Shorter's testimony, as it did not 

hurt the defense, pr~viding a good description of the Petitioner and companions into the 

house; it disputed a burglary. Mr. Lefler admitted he would have called her as a witness 

even if the State did not, as a matter of tactic or strategy. 

Mr. Lefler admitted that he knew Mr. Montgomery had entered a guilty plea, 

and would have brought this up even if the State did not to bring out his motivations and 

to underscore his untrustworthiness. Mr. Lefler wanted him in his prison garb as it was 

consistent with the line of questioning with Mr. Montgomery as to why he was in jail, 

and it attacked his credibility. Mr. Lefler testified that he saw no advantage to bringing up 

that David Flack sold drugs out of that house, as it supported the considerations to the 

State's theory of the case: that there was a significant sum of money and/or drugs at the 
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house because of David Flack's reputation as a drug dealer. These allegations could have 

contributed to the motive for the robbery. 

Regarding the Caudill instruction, Mr. Lefler testified that in hindsight he 

would have requested the instruction, but they did not recognize the applicability until 

after the fact. 

On redirect, Mr. Lefler admitted that his general understanding of felony 

murder, the cause of death is ultimately not the issue, however, Mr. Lefler opined that 

even if Mr. Milton Thomas had fired the fatal shot to Matthew Flack, it would not have 

mattered under felony murder. Mr. Lefler admitted that to a jury, however, such a 

hypothetical may not even be considered, but acknowledged that it is possible that it 

could have bearing on reasonable doubt, however, the fact remained that Matthew Flack, 

not a co-defendant, died at the scene, regardless of who fired the fatal shot. 

Mr. Lefler testified that on multiple occasions they discussed the worst case 

scenarios regarding sentencing with the Petitioner. Mr. Lefler acknowledged that the 

Court could not sentence the Petitioner on the burglary, but could on the felony murder, 

as the burglary was the underlying predicate felony. 

Mr. Lefler could not recall objecting to the State's argument as to the 

credibility on defense witnesses. 

On re-cross examination, Mr. Lefler admitted that the State could argue about a 

witness's credibility during closing arguments. Mr. Lefler admitted that he vigorously 

cross examined Mr. Montgomery; Mr. Lefler testified that he spent significant time 

studying Mr. Montgomery's recorded telephone calls from jail and learned that he was 

angry with the Petitioner. 
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Larry Dehus testimony: 

Mr. Dehus has degrees in biology and bio-chemistry; he has extensive training 

in forensic science field. He has been recognized as an expert in several \-Vest Virginia 

circuit courts and other courts across the country as a forensic scientist, fireanns, 

ballistics, trace evidence, drug chemistry and other related fields of expertise. 14 

Mr. Dehus testified that he reviewed the firearms, bullets, shell casings and a 

portion of the trial transcripts pertaining to the expert testimonies and the medical 

examiner's autopsy report in preparation for his testimony in this proceeding. Mr. Dehus 

testified that based on his review of this case, it is his opinion that it was improbable for 

Jasman Montgomery to have fired the fatal. shot to the victim, based on the trajectory of 

the wounds to the victim and position of Mr. Montgomery. With regard to the bullet 

recovered from the bathroom door, it did not corne from the Hi-Point, however, what he 

could determine was that it came from a 9mm gun. There were not enough individual 

characteristics of the casings during his own testing to confinn that the shells came from 

the Sig Sauer gun; however, he could conclusively confinn that the bullet recovered from 

Matthew Flack's body came from the Hi-Point. 15 

Based on his experience and training, Mr. Dehus does not believe a trained 

police officer could confuse a Hi-Point and Sig Sauer 9 mm handguns - it helps that the 

brand names are stamped on the side of the guns themselves. Mr. Dehus testified that in 

his opinion, the Petitioner was wounded by two separate gunshot wounds; Mr. Dehus 

testified that it was unlikely that he was wounded by a single bullet, though it is possible 

14 The Respondent had no objection to the Petitioner's request that Mr. Dehus be recognized by the Court 
as an expert witness. 
15 Mr. Dehus referenced his reports submitted to Petitioner's counsel in preparation for this evidentiary 
hearing: Petitioner's Exhibits #7 and #8 were later admitted into evidence without objection after the 
parties'summations. 
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to align the trajectory that he was wounded by a single shot. Mr. Dehus agreed that the 

bullet recovered from the victim was a "round nose" bullet, and that the bullet recovered 

from the bathroom door was an expended hollow-point slug. Mr. Dehus explained that 

the round nose bullet would have a solid nose, and can be jacketed or not; the hollow 

point would have a hollowed nose. Mr. Dehus testified that the big difference between 

the two is that the hollow point would flatten out and no ricochet when striking 

something, such as a body; the round nose would ricochet or pass through a body. Mr. 

Dehus opined that it was very unlikely that the hollow point recovered from the bathroom 

door passed through the Petitioner. 

On cross examination, Mr. Dehus testified that is possible that the wounds 

suffered by the Petitioner occurred assuming he and the victim were in a wrestling or 

horizontal position. Mr. Dehus testified that when a round nose bullet hits a bone, or a 

tooth, it is possible that it can change trajectory by being deflected by the hard surface. 

Mr. Dehus testified that if a round nose bullet hit soft tissues, such as testicles and then 

proceeded to the heart, the bullet would not normally change trajectory. Mr. Dehus 

testified that the wounds to Matthew Flack would have to have occurred if he was on his 

head or he was horizontal to the floor. He agreed that the coroner's report stated that the 

wound to Matthew Flack's shoulder was caused by a tumbling bullet, after having contact 

with something hard. Mr. Dehus opined that the Hi-Point is the most common gun he has 

seen in homicide cases; between the Sig Sauer and the Hi-Point, the Hi-Point would more 

often stove-pipe or jam. Mr. Dehus agreed that the Derringer was unsafe to fire for 

testing purposes. 
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On redirect examination, Mr. Dehus testified that based on the Petitioner's 

medical records, the bullet passed through the front of his right wrist, exited the back side 

of the wrist, and the other bullet entered the lower abdomen and exited down the upper 

back of the leg. Mr. Dehus opined that the bullet that passed through the wrist, it would 

tumble and should have produced an asymmetrical hole, not a round hole such as the 

wound to the Petitioner's groin and leg. Further, Mr. Dehus testified that in his opinion, 

the Petitioner was shot twice. Mr. Dehus testified that it was still unlikely that Jasman 

Montgomery caused the wounds to Matthew Flack. 

Danny Lane testimony: 

Mr. Lane is a former Marine with rifleman and machine gunnery experience; he 

is an expert in large and small firearms. He graduated from the West Virginia Police 

Academy and during his fifteen years in law enforcement, he served in various capacities: 

tactical units, SW AT, and drug task force. He worked mainly with homicide 

investigations during his seven years with the Huntington Police Department. Mr. Lane 

has over thirty one years' experience as a private investigator and has his own company, 

Lane Investigations, LLC. Mr. Lane testified that he has been involved in all kinds of 

cases, both criminal and civil, but in the last ten years, he has worked primarily in 

homicides; he is licensed in West Virginia and Kentucky. Due to the increase in crimes 

involving homicides and drug trafficking, he has been called many times by law firms to 

provide independent investigations. Mr. Lane recommended Mr. Dehus to defense 

counsel many times over the years. 

Mr. Lane reviewed the trial transcript, photographs of the crime scene, Det. 

Myers' investigation report and notes, the forensic reports on the handguns and the 
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projectiles, the Petitioner's medical records, the crime scene diagram produced by the 

Bluefield Police, handwritten statements given by witnesses. 

Mr. Lane testified that he sent off the cell phones for a forensic examination; he 

conducted his own investigation of the crime scene, both inside and outside of the house, 

and reviewed the 911 records to determine if Milton Thomas had called them, per his 

statements. He located Heather Davis right away, and she was cooperative with him. Mr. 

Lane recorded an interview with her. Mr. Lane opined that Ms. Davis would have been 

helpful to the defense. In Mr. Lane's experience, a witness's statement can change over a 

period of months, and that is why he will interview witnesses several times over the 

course of an investigation. 

Mr. Lane testified that had a person like himself been retained by the defense, 

he opined that he could have helped the defense in this case, as he has several years of 

experience in homicide investigations and this case presented many questions concerning 

how the shooting occurred, who fired the shot, as well as have the crime scene and angles 

of the bullet trajectories reconstructed. He testified that sometimes, this can affect the 

opinions in autopsies. Mr. Lane testified that he was shocked that the defense called no 

other witnesses other than the Petitioner and his mother and that the defense did not 

question the police officers further. Mr. Lane testified that he found it interesting in the 

fact that there was no cross examination at all of the experts, particularly for a murder 

case. 

Mr. Lane investigated the crime scene himself and based on his observations, 

and recreation of the crime scene, he opined that there were discrepancies in the 

statements taken from the witnesses, that there were issues concerning the crime scene 
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itself, and that this should have been further explored by defense counsel because the 

official record made little sense as to what really happened the night of the shooting. 

Regarding the 911 report, Mr. Lane testified that he requested that this be subpoenaed for 

this proceeding, and opined that it was valuable insofar as it helped to detennine what 

happened the night of the shooting, and from this report, opined that Patrolman Gibson 

was a credible witness with respect to his prompt arrival at the scene and observations of 

the crime scene. 16 

Mr. Lane testified that he requested the cell phone extractions 17 from Jacob 

Thomas's cell phone and Heather Davis's cell phone in order to detennine if a robbery 

was planned that evening; the extractions indicated that Heather Davis and Ashley 

Burelson did not accompany the Petitioner and his co-defendants to the crime scene. Mr. 

Lane opined that no other females were in the Petitioner's vehicle at the scene of the 

crime, disputing Amanda Shorter's statements to police. In his experience as an 

investigator, and involvement in this case, Mr. Lane opined that the Petitioner's defense 

counsel should have hired a private investigator, and a forensic expert with regard to the 

crime scene and firearms; defense counsel should have hired such persons due to the 

discrepancies in the police investigation and what was found at the scene. Further, Mr. 

Lane opined that the medical examiner's testimony should have been cross examined 

more with regard to how the victim died and which person could have shot him due to the 

trajectory of the bullet that was recovered from the body. 

Additionally, Mr. Lane opined that defense counsel should have· investigated 

further into Ms. Shorter's relationship with the victim and the other occupants of the 

16 Petitioner's Exhibit #3 admitted without objection. 

17 Petitioner's Exhibits #4 and #5 were admitted without objection after the completion of the parties' 

summations. 
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house, the Petitioner and his companions. Mr. Lane opined that defense counsel should 

have explored further the damage to the front door to the house and should have located 

the female witnesses who accompanied the Petitioner from Pulaski, Virginia to determine 

what they observed that evening prior to the shooting. Mr. Lane opined that defense 

counsel should have addressed the ownership of the three guns recovered during the 

investigation. Mr. Lane testified that this could have been important because the police 

did not press this issue with David Flack and did not even check NCIC to see to whom 

they were registered, especially since the murder weapon was left at the scene. Mr. Lane 

testified that defense counsel should have obtained the cell phone extractions and should 

have explored the interior of the house, the crime scene itself In Mr. Lane's experience, 

he testified that that was unusual that defense counsel did none of these things. Mr. Lane 

opined that Milton Thomas's statements were not credible as to his whereabouts that 

evening; Mr. Lane testified that he was surprised that police took no photographs of the 
. . 

bathroom and of the trunk where the ski masks and guns were located. Mr. Lane opined 

that the failure to take photographs of these scenes leaves doubt as to what was a true and 

accurate depiction of what was found at the scene. 

Mr. Lane testified that in his experience as an investigator, it would be his 

intent to provide defense counsel all the information and all the angles of the shooting 

that occurred that night to get to the truth of how the victim died, and how the Petitioner 

was shot. Mr. Lane opined that because of the discrepancies that occurred in this case, 

and despite this matter being a felony murder matter, there is still a question as to who 

actually killed the victim, Matthew Flack. Mr. Lane testified that this was a very complex 

case that necessitated further investigation by the defense counsel. 
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On cross examination, Mr. Lane testified that he has spent over a year on this 

case and invested over one hundred hours investigating the matter. Mr. Lane testified that 

more investigation can be done, but his opinion is not entirely based on speculation. Mr. 

Lane admitted that he recognized the defense counsel's tactic in how they defended the 

case, specifically with regard to their treatment of Ms. Shorter's testimony, although Mr. 

Lane harbors doubts about her and questions her relationship with David Flack. Mr. Lane 

testified that he still has questions about this case. 

On redirect examination, Mr. Lane testified that he asked the emergency room 

doctor who treated the Petitioner that evening, and the doctor opined that the Petitioner 

was injured by two separate gunshot wounds. 

The Petitioner testimony: 

The Petitioner testified that he has been incarcerated for two years at Mt. Olive 

Correctional Complex, and that he is twenty-five years old. Before the shooting, he was 

living in Pulaski, Virginia. The Petitioner testified that he asked his trial counsel to 

subpoena the female companions who accompanied him to .West Virginia so that they 

could testify at his trial and tell the jury that they planned to visit his uncle and hang out. 

The Petitioner testified that Heather Davis and Ashley Burelson were not at the scene that 

night, that they were at the Tiffany Apartments about three or four miles away, where Joe 

Flack resided. The Petitioner testified that it was Joe Flack's girlfriend who drove them to 

the hospital where the Petitioner was later treated that night. 

The Petitioner testified that initially Mr. David White was his attorney, then 

Mr. Paul Cassell took over the case, and then Mr. Lefler was appointed to him, and later 

Mr. Morgan was appointed as co-counsel. The Petitioner testified that none of his 
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attorneys hired a private investigator or talked to any other witnesses besides himself and 

his mother. The Petitioner testified that no one mentioned that the medical examiner that 

did not perform the autopsy was going to testify at trial and no one explained to him 

about his right to confront his accusers. The Petitioner testified that no one discussed with 

him the decision to have Jasman Montgomery appear in his prison clothes at trial. The 

Petitioner testified that he disagreed that Ms. Shorter's testimony was helpful to his case. 

The Petitioner testified that was unaware that Ms. Shorter was a neighbor of his uncle's. 

The Petitioner testified that he was unaware if his trial counsel ever went to the crime 

scene. 

The Petitioner testified that he was unaware if his trial counsel challenged the 

Hi-Point examination; he testified that it concerned him when his trial counsel did not 

question the medical examiner during his testimony. The Petitioner testified that his trial 

counsel did not challenge the testimony that Matthew Flack had no gunshot residue on 

him. The Petitioner testified that nobody discussed not hiring any experts on his behalf. 

The Petitioner testified that he told his defense attorneys that he was not guilty; neither of 

them advised him to plead guilty. The Petitioner testified that his attorneys told him that 

he could be sentenced to forty years in addition to the sentence for felony murder; the 

Petitioner testified that it was decision to go to trial. The Petitioner testified that he 

wanted Heather Davis and Ashley Burelson to testify on his behalf, and maybe an expert 

or an investigator. 

The Petitioner testified that he questions why the autopsy report was not 

admitted into evidence and why Dr. Kaplan was permitted to testify about an autopsy he 
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did not perfonn. The Petitioner testified that nobody showed him any photographs of the 

trunk. 

On cross examination, the Petitioner did not recall any discussion concerning 

Jasman Montgomery appearing in prison or street clothes for trial. The Petitioner 

admitted that he was present at each hearing in this case. The Petitioner does not dispute 

the record, but does not recall his attorney mentioning that he "liked him like that" during 

the trial. 18 

On redirect examination, the Petitioner admits that it was Mr. Lefler stated that 

he "liked him like that", but not the Petitioner. The Petitioner agrees that his attorneys did 

C d ·ll· . 19not request a au l mstructlOn. 

Parties' Summations of the Evidence 

In support of his position, the Petitioner highlighted for the Court that his trial 

counsel was ineffective given the complex nature of this felony murder trial; that no 

investigator or expert was retained is highly unusual. Further, the Petitioner contends that 

additional forty years on. The Petitioner wants another trial; it is clear that the first officer 

on the scene testified that he located the Hi-Point on the scene, the murder weapon, 

however this was never challenged by defense though it was supposedly located in the 

trunk of the vehicle. The Petitioner argues that this is clear reasonable doubt. 

18 Mr. Lefler was referencing the fact that Jasman Montgomery was appearing in prison clothes. 
19 The Petitioner, by counsel, advised that there were additional witnesses to be called on his behalf and 
requested a continuance for another hearing due to the inability of these witnesses to appear today. The 
Petitioner proffered that Dr. Smith, the emergency room doctor who treated the Petitioner, opined that the 
Petitioner was shot twice, and that it was highly unlikely that his wounds were caused by a single bullet. 
The Petitioner proffered that Heather Davis would have testified that there was no discussion ofcriminal 
plans on the drive from Pulaski, Virginia to West Virginia, and that no such plans were recorded on her cell 
phone via text messages. Further, the Petitioner proffered that Ms. Davis would have testified that she was 
not near David Flack's house at any point that evening, and that her testimony would have discredited Ms. 
Shorter's statement that two white females were present at the scene. The Respondent did not object to the 
proffered testimonies. 
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The Respondent argued that this was a case of a robbery gone bad; the 

Petitioner got shot as a result and received medical attention after he and his companions 

fled the scene. The Respondent contends that the Petitioner did not receive a "perfect" 

trial, as there is no such thing as a "perfect" trial, however, the Petitioner received a fair 

trial and a good defense. The Petitioner is second guessing his trial counsel's strategy, 

which is an improper ground for a petition seeking habeas relief. The Respondent 

contends that the instruction to the jury specified that the burglary offense was the 

underlying felony for the felony murder; the Petitioner's sentence is legal. 

The Petitloner contends that it is a legal fiction to depend upon burglary as the 

underlying felony offense, when the burglary itself depends upon the robbery - the 

Petitioner did not receive a legal sentence when the Court sentenced an additional forty 

h· 1'C' . h 20years to IS IJ.e WIt mercy sentence. 

Standards Governing Habeas Review 

Habeas Corpus is "a suit wherein probable cause therefore being shown, a writ is 

issued which challenges the right of one to hold another in custody or restraint." Syl. Pt. 

1, State ex reI. Crupe v. Yardley, 213 W. Va. 335 (2003)?1 "The sole issue presented in a 

habeas corpus proceeding by a prisoner is whether he is restrained of his liberty by due 

process o flaw. " ld. at Syl. Pt. 2. "A habeas corpus petition is not a substitute for a writ 

of error22 in that ordinary trial error not involving constitutional violations will not be 

reviewed." /d. at Syl. Pt. 3. 

20 At the close of summations, to ensure that all of the Petitioner's submissions during the evidentiary 

hearing are properly made part of the record, the Court admitted into evidence all Petitioner's Exhibits, #1 

through #13, in their entirety without objection by either party. 

21 See also, SyI. Pt. 4, Click v. Click, 98 W. Va. 419 (1925). 

22 A writ of error is a writ issued by an appellate court to the court of record where a case was tried, 

requiring that the record of the trial be sent to the appellate court for examination of alleged errors. 
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In State ex reo AfcCabe V. Seifert, the West Virginia Supreme Court of Appeals 

delineated the circumstances under which a post-conviction habeas corpus hearing is 

available, as follows: 

[I] Any person convicted of a crime and [2] incarcerated under sentence 
of imprisonment therefore who contends [3] that there was such a denial 
or infringement of his rights as to render the conviction or sentence void 
under the Constitution of the United States or the Constitution of this 
State, or both, or [4] that the court was without jurisdiction to impose the 
sentence, or [5] that the sentence exceeds the maximum authorized by law, 
or [6] that the conviction or sentence is otherwise subject to collateral 
attack upon any ground of alleged error heretofore available under the 
common-law or any statutory provision of this State, may, without paying 
a filing fee, file a petition for a writ of habeas corpus ad subjiciendum, and 
prosecute the same, seeking release from such illegal imprisonment, 
correction of the sentence, the setting aside of the plea, conviction and 
sentence, or other relieft.] 

220 W. Va. 79 (2006); W. Va. Code § 53-4A-I(a). 

The post-conviction habeas corpus statute, W. Va. Code § 53-4A-l et seq., 

"clearly contemplates that a person who has been convicted of a crime is ordinarily 

entitled, as a matter of right, to only one post-conviction habeas corpus proceeding during 

which he must raise all grounds for relief which are known to him or which he could, 

with reasonable diligence, discover." Syl. Pt. 1, Gibson v. Dale, 173 W. Va. 681 (1984)Y 

"A prior omnibus habeas corpus hearing is res judicata as to all matters raised and 

as to all matters known or which with reasonable diligence could have been known; 

however an applicant may still petition the court on the following grounds: (1) ineffective 

assistance of counsel at the omnibus habeas corpus hearing; (2) newly discovered 
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oferror>. 

23 See also. LosII V. 1v!cKenzie, supra. 
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evidence; (3) or, a change in the law, favorable to the applicant, which may be applied 

retroactively." S yl. Pt. 4, Lash v. lvfcKenzie,z4 

Standard/Burden of Proof 

A habeas corpus proceeding is civil in nature. "The general standard of proof in 

civil cases is preponderance of the evidence." Sharon B. W v. George B. W, 203 W. Va. 

300 (1998). 

"Whether denying or granting a petition for a writ of habeas corpus, the circuit 

court must make adequate findings of facts and conclusions of law relating to each 

contention advanced by the petitioner, and to state the grounds upon which the matter 

was determined." Coleman v. Painter, 215 W. Va. 592 (2004). 

Courts have typically been afforded broad discretion in determining whether to 

grant a petition for post-conviction habeas corpus relief. In Ravnell v. Coiner, 320 

F.Supp. 1117 (N.D.W.Va.1970), the United States District Court for the Northern District 

of West Virginia explained that "[t]he decision as to whether to grant relief, deny relief, 

or to hold an evidentiary hearing on factual issues, if any exist, is a matter of discretion 

with the courts ofWest Virginia." 

24 On June 16, 2006, the West Virginia Supreme Court ofAppeals held that a fourth (4Ih) ground for habeas 
relief may exist in cases involving testin10ny regarding serology evidence. Summarizing, the Supreme 
Court of Appeals held as follows: 
A prisoner who was convicted between 1979 and 1999 and against whom a West Virginia State Police 
Crime serologist, other than a serologist previously found to have engaged in intentional misconduct, 
offered evidence may bring a petition for a writ of habeas corpus based on the serology evidence even if the 
prisoner brought a prior habeas corpus challenge to the same serology evidence and the challenge was 
finally adjudicated .. 
III re Renelved !In'estigation o/Stelte Police Crime Laboratol}', Serology Dil'., 219 W. Va. 408 (2006). 
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Conclusions of Law 

The West Virginia Supreme Court of Appeals set forth the standard of review for 

ineffective assistance of counsel in Syl. Pts. 5 and 6, of State v. lvliller, 194 W.Va. 3 

(1995): 

In the \Vest Virginia courts, claims of ineffective assistance of counsel are 
to be governed by the two-pronged test established in Strickland v. 
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) 
Counsel's performance was deficient under an objective standard of 
reasonableness; and (2) there is a reasonable probability that, but for 
counsel's unprofessional errors, the result of the proceedings would have 
been different. In reviewing counsel's performance, courts must apply an 
objective standard and determine whether, in light of all the 
circumstances, the identified acts or omissions were outside the broad 
range of professionally competent assistance while at the same time 
refraining from engaging in hindsight or second-guessing of trial counsel's 
strategic decisions. Thus, a reviewing court asks whether a reasonable 
lawyer would have acted, under the circumstances, as defense counsel 
acted in the case at issue. 

During the evidentiary hearing, the Court heard testimony predominately 

concerning the allegations of ineffective assistance of counsel, however, it comprised of 

second-guessing trial strategy: the decision not to retain expert witnesses in firearms or 

forensic science or a private investigator; the decision to have co-defendant Montgomery 

appear in his prison clothes for trial; the attempt, but ultimate failure to obtain Heather 

Davis's and Ashley Burelson's attendance for trial to discredit Ms. Shorter's account of 

events; the decision not to cross examine Dr. Kaplan's testimony. The evidence showed 

that defense counsel determined Ms. Shorter's testimony more helpful for his client and 

decided not to rebut or discredit her statements with the potential testimonies of Heather 

Davis and Ashley Burelson. The defense attorneys were aware that these two female 

witnesses were not even present during the shooting, and it is clear that the Petitioner's 

trial counsel considered these issues, but focused on attacking the underlying felonies to 
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the felony murder offense - the robbery and burglary. This defense tactic is not 

unreasonable from an objective point of view in a felony murder case. Moreover, matters 

oftrial strategy are improper grounds for habeas relief.25 The Court notes that such issues 

were previously addressed in the direct appeal in this case, and are therefore improper 

grounds for habeas relief as being barred by res judicata. 26 

\Vith regard to the admitted error by counsel in failing to request a Caudill or 

self-defense instruction, the Court FINDS that these unprofessional errors would not 

have changed the outcome of the trial. There was much evidence at trial, and during this 

omnibus proceeding, that concerned the credibility of the witnesses' testimonies due to 

perceived discrepancies in their personal observations of the incident with respect to the 

scene of the crime: these credibility determinations properly remain in the province of the 

jury, which ultimately determined that the Petitioner was guilty of the offenses herein 

beyond a reasonable doubt. In short, the jury found his version ofevents was not credible, 

and the Court will not disturb that finding. From that perspective, this· Court FINDS and 

CONCLUDES that the Petitioner's trial counsel's perfonnance was not deficient under 

an objective standard of reasonableness; and that there was no reasonable probability 

that, but for his trial counsel's unprofessional error, the result of the proceedings would 

have been different. In short, the Court FINDS and CONCLUDES that the Petitioner 

had not proved any of these grounds by a preponderance of the evidence. 

The Petitioner's allegation that his federal and state constitutional rights were 

violated due to Dr. Kaplan's testimony concerning the autopsy that he did not perform 

has already been addressed on appeal, where the Supreme Court of Appeals found that it 

25 See, e.g., Syl. Pt. 4, State ex rei. Postehraire v. Bechtold, 158 W. Va. 479 (1975). 
16 See, Srale \". Flack, 232 W. Va. 708 (2013). 
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was at best, hannless error, because co-defendant Montgomery admitted to shooting the 

victim and because Dr. Kaplan's testimony did not inculpate the Petitioner. By extension, 

this would include the failure of the State to produce the autopsy report during trial. 

Accordingly, the Court FINDS and CONCLUDES that these grounds are without merit, 

insofar as the Petitioner had not proved any of these grounds by a preponderance of the 

evidence. 

" 'It has always been the law that a person cannot be punished for both a lesser 

included offense and the greater crime when the elements of the first are necessarily 

included in the elements of the second. (citations omitted).' " State ex rei. Hall v. 

Strickler, 168 W.Va. 496 (1981 ) (citing State ex· ref. Johnson v. Hamilton, 164 W.Va. 682 

(1980), cert. denied, 449 U.S. 1036, 101 S.Ct. 613, 66 L.Ed.2d 498 (1980), overruled in 

part on other grounds, State ex reI. Watson v. Ferguson, 166 W.Va. 337 (1980). See also 

State v. Williams, 172 W.Va. at 310-12 (1983). The ~mposition of punislunent for a 

lesser included offense of felony murder is unconstitutional due to double jeopardy 

violations.27 In this matter, the Petitioner was tried and convicted of conspiracy, burglary, 

robbery and felony murder. The jury was properly instructed on the felony murder 

doctrine whereby the jury had to be instructed as to which felony or felonies were the 

underlying felony offenses to the murder. 28 The jury was instructed that burglary was the 

underlying felony offense to the felony murder and the subsequent conviction and penalty 

therefore was properly merged with the murder offense. The Petitioner has argued that in 

this case, the burglary offense was dependent upon the robbery offense, which was also 

instructed to the jury: 

27 Syi. Pt. 8, Slate v. rVilliams. 

28 State v. Stacy, 181 W. Va. 736 (1989). 
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Murder of the First Degree is committed when any person in the 
commission of or attempt to commit burglary kills another person. Under 
the felony-murder doctrine, Murder of the First Degree does not require 
proof of the elements of willfulness, deliberation, premeditation, malice or 
specific intent to kill. It is deemed sufficient if the homicide occurs during 
the commission of or the attempt to commit burglary. 

Burglary is committed when any person breaks and enters, or enters 
without breaking either in the daytime or nighttime a dwelling house or 
outhouse adjoining thereto, or occupied therewith of another person with 
the intent to commit a crime therein, including, but not limited to robbery, 
larceny, or brandishing. 

Before the Defendant can be convicted of Murder of the First Degree 
under the Felony-Murder Doctrine, the State of West Virginia must 
overcome the presumption that the Defendant is innocent and prove to the 
satisfaction of the jury beyond a reasonable doubt that: 

1. 	 The Defendant 

2. 	 in Mercer County, West Virginia 

3. 	 on or about January 29,2011 

4. 	 with the intent to commit the offense of Burglary 

5. 	 did enter without breaking in the nighttime 

6. 	 the dwelling house 

7. 	 belonging to David and Matthew Flack 

8. 	 with the intent to commit the crime of armed robbelY and/or 
larceny therein 

9. 	 and that the Defendant and/or his accomplices in the commission 
of Burglary 

10. 	 did 

11. 	 in Mercer County, West Virginia 

12. 	 on or about January 29,2011 

13. 	 Cause the death of Matthew F. Flack 
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.. 
If after impartially considering, weighing and comparing all the evidence, 
(both that of the State and that of the Defendant) the jury and each 
member of the jury is convinced beyond a reasonable doubt of the truth of 
the charge as to each of these elemellts of il'Iurder of tlte First Degree, 
you may find the Defendant guilty of Murder of the First Degree as 
charged in Count One of the indictment. If the jury and each member of 
the jury have a reasonable doubt of the truth of the charge as to anyone or 
more of these elements of Murder of the First Degree, you shall find the 
Defendant not guilty. (emphasis added) 

Based upon the jury instructions, and the fact that the robbery was the common 

denominator to the burglary and to the first degree murder offense, this Court improperly 

sentenced the Petitioner to an additional forty years on the robbery offense29 - the robbery 

should have been merged with the felony murder as the other underlying predicate felony 

offense. The instructions provided that in addition to the burglary, the robbery also served 

as an element to the first degree murder charge, accordingly, the robbery was also a lesser 

included offense to the murder, and the Petitioner should not have been convicted and 

punished for that lesser included crime as well. 

In the case sub judice, there was only one murder victim, therefore the 

underlying felonies (both burglary and robbery) should have been merged with the felony 

murder conviction. The Court agrees with the Respondent that on the appeal in this 

matter, the Supreme Court of Appeals noted the sentence, but made no other comment 

about it. However, the Court is aware that the issues raised herein, double jeopardy and 

excessive or severe sentences, were not raised on appeal, therefore, those issues were not 

before the Supreme Court. Nevertheless, after review of the legal precedent, the Court 

agrees with the Petitioner: the Petitioner's conviction for robbery should have been 

dismissed and the sentence therefore should have been subsumed by the greater felony 

29 The jury was instructed on each of the felony offenses separately as well. 
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murder offense. Accordingly, the Court FINDS and CONCLUDES that the Petitioner's 

grounds for double jeopardy, excessive sentence, and severer sentence than expected30 

were proved by a preponderance of the evidence. The Court ONLY FINDS that the 

Petitioner was successful on that conviction and sentence, the Court FINDS that the 

conspiracy conviction and sentence stands, as there was no evidence that the conspiracy 

was an underlying predicate felony to the felony murder offense per the instructions to 

the jury. In short, the conspiracy offense was not a lesser included offense of felony 

murder, as it was clear in the record that it was not mentioned in jury instructions that it 

served as one of the predicate offenses to felony murder. 

The Court did not hear any other evidence supporting any of the remaining 

enumerated grounds, supra, raised in support of his petition, therefore, the Court FINDS 

and CONCLUDES that these grounds are without merit, insofar as the Petitioner had not 

proved any of these grounds by a preponderance of the evidence. 

In sum, the Petitioner is not entitled to a new trial based on the evidence 

presented in support of his petition for habeas relief, but he is entitled to a corrected 

sentence in the underlying criminal matter: accordingly, this Court ORDERS the robbery 

conviction will be dismissed, and pursuant to Rule 35(a) of the West Virginia Rules of 

Criminal Procedure corrects the sentence in the underlying criminal matter, Il-F-288, 

wherein the Petitioner is hereby sentenced to life in the penitentiary, with mercy, per the 

recommendation of the jury for the murder in the first degree offense and to an 

30 The Petitioner testified that he was advised by his trial counsel of the worst case scenario involving the 
forty year sentence in addition to the life with mercy, therefore, there is no merit to the issue that his 
sentences were not anticipated or "expected", however, given the binding legal precedent, the forty-year 
sentence for robbery is "severe" as well as unconstitutional. 
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indetenninate tenn of no less than one year and no greater than five years for the felony 

conspiracy offense, these sentences to run consecutively. 

Ruling 

\VHEREFORE, it is hereby ORDERED, ADJUDGED, and DECREED by 

this Court that the Petitioner's Petition for a Writ ojHabeas C01PUS is GRANTED IN 

PART, AND DENIED IN PART. 

The Clerk is directed to complete an amended Commitment Order in the 

underlying felony ofState of West Virginia vs. Brandon Flack, Criminal Action No. 11

F-288 and to forward said amended Commitment Order along with a copy of this Order 

to the West Virginia Division of Corrections; to the Petitioner at the Mt. Olive 

Correctional Complex; to Sidney Bell, Esq., Counsel for the Petitioner; to Scott Ash, 

Esq., Prosecuting Attorney and to Kelli Harshbarger, Esq., Assistant Prosecuting 

Attorney. 

This civil matter, having accomplished the purpose for which it was instituted; it is 

hereby ordered DISMISSED andS~TTED from the docket of this Court. 

It is ORDERED, this c9/ day of August 2015. 
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