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I. ASSIGNMENTS OF ERROR 


1. The Circuit Court erred by denying Mr. Luborsky's Motion to Alter or Amend 

Judgment or, in the Alternative, for a New Trial (the "Post-Trial Motion") on the grounds that 

that the defense of ineffective or lack of service of process was waived, failing to dismiss 

Mr. Luborsky from the case because he was not served with the Summons and Second Amended 

Complaint and entering judgment against him. 

2. The Circuit Court erred by denying the Post-Trial Motion on the grounds that the 

defense of lack of personal jurisdiction was waived, failing to dismiss Mr. Luborsky from the 

case because of lack ofpersonal jurisdiction and entering judgment against him. 

3. The Circuit Court erred by denying the Post-Trial Motion on the grounds that 

Mr. Luborsky waived his position that he was denied a right of fundamental fairness (or due 

process), failing to grant Mr. Luborsky a new trial because of a denial of fundamental fairness 

(or due process) and entering judgment against him. 

II. STATEMENT OF THE CASE 

A. Factu~l and Procedural Background 

Plaintiffs Kimberly S. Carroll, James C. Brown, Carrie Shook, Ginger R. Riggins, 

Amanda R. Malone, and Cordia S. Little sued Premier Salons Beauty, Inc., Premier Salons, Inc., 

Premier Salons International, Inc., Regis Corp. (and Regis Corporation, hereafter "Regis"), and 

Cindy Walton for wrongful discharge in violation of public policy and for untimely payment of 

wages under the West Virginia Wage Payment and Collection Act, W. Va. Code § 21-5-4(e). 

The events giving rise to Plaintiffs' claims occurred in March 2009. 

Prior to mid-February 2009, Plaintiffs, who were hairdressers or associated customer 

service personnel, were employed by Trade Secret Beauty Stores, Inc., which was a subsidiary of 



Trade Secrets, Inc., which was owned by Regis. (A.R.404-06.) On approximately February 14, 

2009, Premier Salons Beauty purchased the Trade Secrets entities from Regis, which included 

approximately 625 beauty salons and, as relevant here, the Vienna Mall Store where Plaintiffs 

worked. (Jd.) Effectively, Plaintiffs ended their employment with Regis and became new 

employees with Premier Salons Beauty. (A.R. 406-07.) 

The events that gave rise to the wrongful discharge claims (and, eventually, the wage 

payment claims) occurred when Plaintiffs refused to sign new hire or new employee paperwork, 

including a non-compete provision and an arbitration provision. (A.R. 55-67.) Their 

employment with Premier Salons Beauty terminated on March 11, 2009, following individual 

meetings at the Vienna Mall Store with Cindy Walton, the Premier Salons Beauty Regional 

Manager. (A.R. 59-62.) During these meetings, once the terminations occurred, each of the 

Plaintiffs was asked to leave the store. (E.g., A.R. 170,185, and 227-28.) They did not leave the 

store. Walton then called human resources for advice, and she was advised to call, and did call, 

the local police. (A.R. 161-62.) The local police arrived and escorted Plaintiffs from the Vienna 

Mall Store. (E.g., A.R. 171 and 227-28.) The wage payment claims are based on whether 

Plaintiffs were timely paid following the terminations. I 

During the course of the litigation, Premier Salons Beauty filed for bankruptcy on July 6, 

2010. (A.R. 3-5 and 6-10.) Plaintiffs voluntarily dismissed Premier Salons Beauty and Premier 

Salons International, a different corporate defendant, following the Premier Salons Beauty 

bankruptcy. (A.R. 78-80.) Plaintiffs moved to amend their complaint on January 21, 2011 to 

1 This description of events is rather vanilla, but it is intended just to advise as to the nature of the underlying case. 
For example, the parties have disputed a number of issues entailed in this description, including whether Plaintiffs 
were employed by Premier Salons or Premier Salons Beauty, but these specific issues are still before the Circuit 
Court, pending resolution of Mr. Luborsky's Post-Trial Motion as to whether the trial record supported the fmdings 
of fact and conclusions of law in the Circuit Court's April 27, 2015 Judgment Order, discussed below. This appeal 
involves the Circuit Court's July 15, 2015 Judgment Order denying Mr. Luborsky's Post-Trial Motion to the effect 
that Mr. Luborsky waived his defenses of ineffective or lack of service of process, lack of personal jurisdiction and 
denial of fundamental fairness (or due process). 
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add Mr. Luborsky as a defendant (see A.R. 700), alleging that he should be liable for the acts and 

omissions of the various corporate defendants under a "piercing the corporate veil" theory. 

(A.R. 29-67.) Mr. Luborsky was added as a defendant in the case through Plaintiffs' Second 

Amended Complaint, filed July 13, 2012. (A.R. 55-67.) An Answer to the Second Amended 

Complaint was filed on behalf all Defendants, including Mr. Luborsky, on August 3, 2012. 

(A.R. 68-77.) Among other things, the Answer raised defenses for Mr. L uborsky of ineffective 

and lack of service of process and lack of personal jurisdiction. (Id) Counsel for Defendants 

later filed a Joint Motion to Withdraw as Counsel on April 8,2013 (A.R. 81-97), and that motion 

was granted by the Order Regarding Counsels' Motion to Withdraw on November 12, 2013 

(A.R. 101-03). 

Just a few months before trial, Regis was dismissed from the case after prevailing on a 

Motion for Summary Judgment. (A.R. 137-45.) There is nothing in the record to suggest that 

anyone made any effort to serve Mr. Luborsky with this order. Less than two months before 

trial, Plaintiffs voluntarily dismissed Walton (A.R. 150-51), leaving only Premier Salons, 

essentially a defunct corporation (which Mr. Luborsky maintains was not Plaintiffs' employer, in 

any event), and Mr. Luborsky. Further, less than two months before trial, Plaintiffs filed 

Plaintiffs' Witness and Exhibit List, and there is nothing in the record to suggest that any effort 

was made to serve it on Mr. Luborsky either. (A.R. 146-49.) 

Unbeknownst to Mr. Luborsky, trial was held on January 27, 2015. Ultimately, after 

submission of Plaintiffs' proposed findings of fact and conclusions of law (see A.R. 703), the 

Circuit Court issued its Judgment Order on April 27, 2015 (A.R. 267-82) in favor of Plaintiffs 

against Premier Salons and Mr. Luborsky, in varying amounts for each Plaintiff, for a total of 

approximately $400,000.00, plus prejudgment interest on the back pay and wage payment 
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components of the award. (A.R.279-80.) Again, Mr. Luborsky did not receive any court filings 

in the case until after the trial. 

From the filing of the Answer to the Second Amended Complaint by counsel for 

Defendants to the Order Regarding Counsels' Motion to Withdraw, it appears that counsel for 

Defendants filed two pleadings particular to Mr. Luborsky: (1) Defendants' Pre-Trial 

Conference Memorandum (for a trial date that later was postponed); and (2) the Joint Motion to 

Withdraw as Counsel. (A.R. 701-02 and 101-03.) Mr. Luborsky did not receive any of the 

pleadings or filings in the case until after trial, which included, but was not limited to, the motion 

and order concerning withdrawal, but then Mr. Luborsky had neither been served with nor 

received the Summons and Second Amended Complaint. (A.R. 286-88.) 

Upon learning of the April 27, 2015 Judgment Order, Mr. Luborsky filed his Post-Trial 

Motion. In that Post-Trial Motion, among other things, Mr. Luborsky maintained that the Circuit 

Court should (a) alter or amend the Judgment Order to dismiss Plaintiffs' claims against him, 

without prejudice, for ineffective or lack of service of process, (b) alter or amend the Judgment 

Order to dismiss Plaintiffs' claims against him for lack of jurisdiction over his person, (c) grant 

him a new trial based on a denial of fundamental fairness (or due process), and (d) find that the 

Judgment Order was based on manifest errors of law and fact and, accordingly, dismiss 

Plaintiffs' claims against him. (A.R. 283-85 (post-Trial Motion); 286-564 (Exhibits to Post-Trial 

Motion); 565-626 (Memo in Support ofPost-Trial Motion).) 2 

On July 15, 2015 the Circuit Court issued an order ("Post-Trial Order") holding that the 

defenses of ineffective or lack of service of process, lack of personal jurisdiction and denial of 

fundamental fairness (or due process) were waived "by virtue of ... Luborsky's participation 

2 In the Notice of Appeal, Mr. Luborsky also raised the issue of whether the Circuit Court erred in denying 
Mr. Luborsky's Post-Trial Motion to alter or amend the Judgment Order to dismiss Plaintiffs' claims against him 
because of the statute oflimitations, but Mr. Luborsky is not pursuing that issue in this appeal. 
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through counsel in filing an answer and in thereafter participating in these proceedings as a party 

through counsel in failing to raise the issue by motion, and in failing to meet numerous deadlines 

requiring the filing of such motions." (A.R. 697-99.) This appeal now involves the Circuit 

Court's holding that Mr. Luborsky waived the defenses of ineffective or lack of service of 

process, lack ofpersonal jurisdiction and denial of fundamental fairness (or due process). 3 

B. 	 The Circuit Court's Order Denying Mr. Luborsky's Post-Trial Motion and the 
Issues Presented Here. 

In the Post-Trial Order, the Circuit Court denied the Post-Trial Motion with respect to 

ineffective or lack of service of process, lack of personal jurisdiction and denial of fundamental 

fairness (or due process) on the grounds that Mr. Luborsky waived each of these defenses 

because counsel for Defendants filed an Answer on his behalf and otherwise participated in the 

proceedings on his behalf for a period of time (even though the Answer raised, among other 

things, the defenses of ineffective and lack of service of process and lack of personal 

jurisdiction) and that Mr. Luborsky otherwise failed to address these issues within the framework 

of the Circuit Court's scheduling order (despite never receiving the same). 

III. SUMMARY OF ARGUMENT 

This Supreme Court should reverse the Circuit Court's July 15, 2015 Post-Trial Order for 

the following reasons: (1) the Circuit Court erred in finding that Mr. Luborsky waived the 

defense of ineffective or lack of service of process, as well as by entering judgment against 

Mr. Luborsky, because service of process failed to comply with the rules of international service 

of process between the United States and Canada, established by treaty, and failed to comply 

with the West Virginia Rules of Civil Procedure; (2) the Circuit Court erred in finding that 

3 The Post-Trial Motion also asked the Circuit Court to alter or amend the Judgment Order because the record at trial 
did not support the findings of fact and conclusions of law in the Circuit Court's Judgment Order (whether the 
Circuit Court made manifest errors of law and fact); however, at the time of filing of this brief, the Circuit Court has 
not ruled on or issued an order on those issues raised in the Post-Trial Motion. 
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Mr. Luborsky waived the defense of lack of personal jurisdiction, as well as asserting personal 

jurisdiction over Mr. Luborsky and entering judgment against him; and (3) the Circuit Court 

erred in finding that Mr. Luborsky waived his right to fundamental fairness (or due process), 

which requires that Mr. Luborsky be granted a new trial in this matter so that he has a full and 

fair opportunity to protect his interests because he received none of the relevant court documents, 

pleadings and orders in the case and, it would appear from the record, no effort whatsoever was 

made to serve him with certain crucial pleadings. 

First, the Circuit Court erred, resulting in judgment against Mr. Luborsky-a Canadian 

citizen-even though Mr. Luborsky was not served with process in a manner that complies with 

the Hague Convention on Service Abroad ofJudicial and Extrajudicial Documents in Civil or 

Commercial Matters and the West Virginia Rules ofCivil Procedure. Specifically, the Clerk of 

the Circuit Court of Wood County did not mail the Summons and Second Amended Complaint 

to Mr. Luborsky's address of residence, but erroneously mailed the Summons and Second 

Amended Complaint to Markham, Ohio rather than Markham, Ontario (neither of which was 

his address of residence) and, in any event, Mr. Luborsky never received a copy of the Summons 

and Second Amended Complaint. Despite this failure, an Answer was filed on Mr. Luborsky's 

behalf, which preserved ineffective or lack of service of process as a defense. The Circuit Court 

subsequently held, in its Post-Trial Order denying Mr. Luborsky's Post-Trial Motion, that 

Mr. Luborsky's service of process defense was waived by virtue of the Answer filed on his 

behalf (and his counsel participating in the proceeding for a period of time thereafter) and his 

later failure to pursue this defense within the Court's Scheduling Order, despite the fact that 

Mr. Luborsky was unaware of the proceedings against him and the fact that he promptly raised 

the defense, post-trial and post-judgment, upon learning of the claims against him. Mr. Luborsky 

6 




did not waive this defense. The claims against him should have been, and now should be, 

dismissed for lack of service of process. There can be no question that Mr. Luborsky was not 

served with and did not receive the Summons and Second Amended Complaint. 

Second, the Circuit Court erred by entering jUdgment against Mr. Luborsky even though 

the Circuit Court lacked jurisdiction over Mr. Luborsky's person. Mr. Luborsky is a Canadian 

citizen and not subject to personal jurisdiction in West Virginia.4 The Circuit Court's Post-Trial 

Order holds that Mr. Luborsky waived the defense of personal jurisdiction by virtue of the 

Answer filed on his behalf (and his counsel participating in the proceeding for a period of time 

thereafter) and his later failure to pursue this defense within the Court's Scheduling Order, 

despite the fact that Mr. Luborsky was unaware of the proceedings against him and the fact that 

he promptly raised the defense, post-trial and post-judgment, upon learning of the claims against 

him. Mr. Luborsky did not waive this defense. The matter should be remanded to the Circuit 

Court for a determination as to whether the claims against Mr. Luborsky should be dismissed for 

lack of personal jurisdiction. 

Third, the Circuit Court's Post-Trial Order holds that, by virtue of an Answer filed on 

Mr. Luborsky's behalf (and counsel for Defendants participating in the proceeding for a period 

of time thereafter) and, presumably, his later failure to pursue the issue within the Court's 

Scheduling Order, Mr. Luborsky was not denied fundamental fairness, or the right to due 

process, and, therefore, had no right to a new trial. As with the defenses discussed above, 

Mr. Luborsky promptly asserted this right upon learning that he had been made a party to this 

4 The Circuit Court's only source of personal jurisdiction was Plaintiffs' corporate veil piercing theory linking 
Mr. Luborsky to Defendant Premier Salons, Inc. (or Premier Salons Beauty, Inc.; a dismissed and bankrupt 
corporate defendant); however, the facts clearly demonstrate that Plaintiffs failed to satisfy the factors for piercing 
the corporate veil set out by this Court in Laya v. Erin Homes, Inc., 177 W. Va. 343, 352 S.E.2d 93 (1986). Further, 
there is no other basis for asserting jurisdiction over Mr. Luborsky's person. The Circuit Court has not yet 
addressed these issues with respect to Mr. Luborsky's Post-Trial Motion. 
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case, albeit after the trial and entry of judgment against him. It violates any notion of 

fundamental fairness (or due process) for the Circuit Court to deny Mr. Luborsky a new trial 

when Mr. Luborsky did not learn that he was a party and did not receive any of the pleadings and 

filings in the case until after the trial. Therefore, the Circuit Court committed clear error of law 

in entering judgment against Mr. Luborsky and in denying Mr. Luborskya new trial when he had 

no meaningful opportunity to defend himself. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Revised Rule 18(a) of the West Virginia Rules of Appellate Procedure, 

Mr. Luborsky respectfully requests that this Court grant oral argument under Revised Rules 

19(a)(1) and 19(a)(4). Rule 19(a)(l) provides for oral argument when cases involve 

"assignments of error in the application of settled law ...." All three Assignments of Error 

relate to the application of well-settled law in West Virginia: specifically, the application of 

international law (as to service of process), the West Virginia Rules of Civil Procedure (as it 

applies to service of process and Mr. Luborsky's right to a new trial), and the West Virginia 

Code (as it applies to ineffective or lack of service of process and personal jurisdiction). Further, 

Rule 19(a)(4) provides for oral argument in "cases involving a narrow issue of law." All three 

Assignments of Error deal with the narrow legal issue of waiver of Mr. Luborsky's affirmative 

defenses or fundamental fairness by virtue of subsequent action in the litigation, a narrow legal 

issue warranting oral argument before this Court. For these reasons, oral argument is proper. 

V. ARGUMENT 

A. Jurisdiction. 

An order denying a motion to alter or amend judgment is a final, appealable order. See 

Corporation ojHarpers Ferry v. Taylor, 227 W. Va. 501, 504, 711 S.E.2d 571, 574 (2011); see 
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also Richardson v. Kennedy, 197 W. Va. 326, 330, 475 S.E.2d 418, 422 (1996). Likewise, an 

order denying a motion for a new trial is a final, appealable order. See Browning v. Hickman, 

235 W. Va. 640, 644, 776 S.E.2d 142, 146 (2015). Mr. Luborsky appeals the July 15, 2015 

Order from the Circuit Court of Wood County, West Virginia, that denied the Post-Trial Motion 

in the various regards set forth herein. Therefore, under well-settled West Virginia law, appeal 

of the Post-Trial Order is proper. 

B. Standard of Review. 

The "standard of review applicable to an appeal from a motion to alter or amend a 

judgment, made pursuant to W. Va. R. Civ. P. 59(e), is the same standard that would apply to the 

underlying judgment upon which the motion is based." Syl. pt. 1, Wickland v. Am. Travellers 

Life Ins. Co., 240 W. Va. 430, 513 S.E.2d 657 (1998). This "CoUrt reviews the circuit court's 

final order and ultimate disposition under an abuse of discretion standard. [The Court reviews] 

challenges to findings of fact under a clearly erroneous standard; conclusions of law are 

reviewed de novo." Syl. Pt. 1, Haines v. Kimble, 221 W. Va. 266, 654 S.E.2d 588 (2007); see 

also Hammer v. Hammer, No. 12-1476, 2013 WL 5788568, at *3 (W. Va. Oct. 28, 2013). 

"[O]stensible findings of fact, which entail the application of law or constitute legal judgments 

which transcend ordinary factual determinations, must be reviewed de novo." Syl. pt. 1, State ex 

rei. Cooper v. Caperton, 196 W. Va. 208, 470 S.E.2d 162 (1996). 

"[T]he standard for appellate review of a circuit court's decision whether to grant a Rule 

59 motion for a new trial is an abuse of discretion. When the circuit court's ruling hinges on its 

view of the law, however, its decision is subject to de novo review." Tennant v. Marion Health 

Care Found, Inc., 194 W. Va. 97, 109 n.l1, 459 S.E.2d 374, 386 n.l1 (1995) (citing Munn v. 

Algee, 924 F.2d 568, 575 (5th Cir. 1991». 
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With respect to all issues raised in this appeal, the appropriate standard of review is de 

novo. The Circuit Court's rulings on waiver constitute clear errors oflaw. 

C. 	 The Circuit Court erred by finding that Mr. Luborsky waived the defense of 
ineffective or lack of service of process and further erred by entering judgment 
against Mr. Luborsky when he was not served with the Summons and Second 
Amended Complaint. 

Plaintiffs added Mr. Luborsky as a defendant in the case via Plaintiffs' Second Amended 

Complaint. (See A.R. 55-67.) Plaintiffs, however, failed to serve Mr. LuborskY. The Summons 

directed to Mr. Luborsky identified the following as his address: 

Brian Luborsky 
3762 Fourteenth Avenue 
Suite 200 
Markham, ON L3R OG7 

(A.R. 55 (emphasis added).) This address is not Mr. Luborsky's residence and is a former which 

is associated with a number of Canadian business entities (A.R. 286-88, ~ 14). Regardless, when 

mailing Plaintiffs' Second Amended Complaint to Mr. Luborsky, the Clerk of Court incorrectly 

addressed the mailing as follows: 

Brian Luborsky 
3762 Fourteenth Avenue 
Suite 200 
Markham, OH L3R OG7 

(A.R. 55 (emphasis added).) OHIO, not ONTARIO. Mr. Luborsky was never served with and 

never received the Summons and Second Amended Complaint. (A.R. 286-88, ~~ 12-13.) 

Despite this failure, an Answer filed on his behalf preserved, among other things, the defenses of 

ineffective or lack of service of process and personal jurisdiction (which defenses are the subject 

of this appeal), none of which was waived. (A.R. 68-77, ~~ 43-45.) 
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Despite these procedural defects, the litigation continued on. Because of these or perhaps 

additional reasons, Mr. Luborsky did not receive any of the other pleadings and orders in the 

case. (A. R. 286-88, ~~ 12, 15.) 

On January 27,2015, the Circuit Court held a non-jury trial. (A.R. 267-82.) Predictably, 

as the Circuit Court recognized in the Judgment Order, none "of the [two remaining] defendants 

appeared, either in person or by counsel." (Id at 267.i Neither the trial, nor the Judgment 

Order, accounts for the defects inherent in Plaintiffs' failure to serve Mr. Luborsky with the 

Summons and Second Amended Complaint. (See generally, id.) 

1. 	 Mr. Luborsky was not served in compliance with the Hague Service 
Convention. 

International service of process between the United States and Canada is governed by the 

Hague Convention on Service Abroad of Judicial and Extrajudicial Documents in Civil or 

Commercial Matters (the "Hague Service Convention"), which was signed by both countries on 

November 15, 1965.6 (See A.R. 305-10, Hague Service Convention.) The Hague Service 

Convention permits plaintiffs to "send judicial documents, by postal channels, directly to persons 

abroad." (Id. at Art. X(a).) However, where "a writ of summons or an equivalent document had 

to be transmitted abroad for the purpose of service, under the provisions of the present 

Convention, and the defendant has not appeared, judgment shall not be given until it is 

established that ... the document was actually delivered to the defendant or to his residence by 

another method provided for by this Convention." (Id at Art. XV (emphasis added).) 

5 The "Defendants" at trial, because others had been dismissed, were Premier Salons, a defunct corporation, and Mr. 
Luborsky. Premier Salons Beauty, the entity with which Mr. Luborsky maintains that Plaintiffs were employed, was 
bankrupt and had been dismissed by Plaintiffs. 

6 Signatories to the Hague Service Convention can be found at http://www.hcch.netlindex_en.php?act=states.listing. 
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This Supreme Court has recognized the Hague Service Convention and has dismissed 

litigation against foreign parties pursuant to a plaintiff's failure to follow it. See Bowers v. 

Wurzburg ("Bowers Jr'), 205 W. Va. 450,458,519 S.E.2d 148, 156 (1999). In Bowers II, this 

Supreme Court recognized that the purpose of the Hague Service Convention was to "provide a 

simpler way to serve process abroad, to assure that defendants sued in foreign jurisdictions 

would receive actual and timely notice of suit, and to facilitate proof of service abroad." 205 

W. Va. at 461, 519 S.E.2d at 159 (quoting Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 

U.S. 694, 698 (1988)). In furthering these goals, this Supreme Court noted that the Hague 

Service Convention "dictate[s] the precise manner in which process is required to be served. 

Indeed when state law requires service abroad, the Hague Service Convention pre-empts the 

coordinate state law." 205 W. Va. at 464,519 S.E.2d at 162. While Bowers II involved failure 

to attempt service in the foreign country, this Supreme Court was clear that, when a plaintiff has 

"failed to property serve [a defendant] in accordance with the Hague Service Convention, we 

find that the circuit court properly dismissed their complaint as to this defendant." Id. 

In this case, Plaintiffs attempted to serve Mr. Luborsky through the Clerk of Court via 

certified mail, return receipt requested, to be signed by addressee only, to an address in Canada. 

Notably, the address to which Plaintiffs intended to send Mr. Luborsky service of process was 

not Mr. Luborsky's residence, but a business location for a number of Canadian business entities. 

(A.R. 286-88, ~ 14.) There is no signed receipt for the certified mail in the record. 

Mr. Luborsky never received service of the Summons and Second Amended Complaint, 

(id. at ~ 12), and never received service of the Summons and Second Amended Complaint at his 

residence. (Id. at ~ 13.) Therefore, Plaintiffs' attempted service of process violates Article XV of 

the Hague Service Convention. In turn, dismissal without prejudice is proper so as to permit 
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Mr. Luborsky to fully and fairly defend himself. The Circuit Court made a clear error of law in 

failing to dismiss the claims against Mr. Luborsky, without prejudice, for ineffective or lack of 

service of process under the Hague Service Convention. See Bowers 11,205 W. Va. at 464,519 

S.E.2d at 162. 

2. 	 Plaintiffs' failed service ofprocess also did not comply with the West Virginia 
Rules ofCivil Procedure. 

The West Virginia Rules of Civil Procedure provide that a defendant may be served by 

the Clerk of Court "sending a copy of the summons and complaint to be served by certified mail, 

return receipt requested, and delivery restricted to the addressee." W. Va. R. Civ. P. 4(d)(1)(D) 

(emphasis added). This requirement was not met. 

Here, Mr. Luborsky was never served personally; therefore, any attempted service of 

process is defective under Rule 4(d)(l)(D) of the West Virginia Rules of Civil Procedure. 

Furthennore, service of the Summons and Second Amended Complaint was defective because 

the certified mail was not properly addressed, sending the mail to a non-existent address for 

Mr. Luborsky (A.R. 286-88, , 14). The record contains no signed receipt of the certified mail 

from the Clerk of Court. Further, Mr. Luborsky never received the Summons and Second 

Amended Complaint (id. at " 12-13) and did not receive any other pre-trial pleadings and 

filings. (Jd. at , 15.) In turn, dismissal without prejUdice was proper, and the Circuit Court 

committed clear error of law in failing to dismiss the claims against Mr. Luborsky for ineffective 

or lack of service of process under the West Virginia Rule of Civil Procedures. 

3. 	 Mr. Luborsky did not waive the defense of ineffective or lack of service of 
process. 

In the Post-Trial Order, the Circuit Court improperly concluded that Mr. Luborsky 

waived the defense of ineffective or lack of service of process, despite the fact that the Answer 
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filed on Mr. Luborsky's behalf asserted that defense, because of Mr. Luborsky's "participation 

through counsel in filing an answer and in thereafter participating in these proceedings as a party 

through counsel in failing to raise the issue by motion, and in failing to meet numerous deadlines 

requiring the filing of such motions." (A.R. 678-80, ~ 1.) The Circuit Court's conclusion is 

contrary to well-reasoned case law on the issue of waiver, as well as against fundamental notions 

offaimess (addressed infra at pp. 17-21). 

It is axiomatic that a "failure to plead an affirmative defense results in the waiver of that 

defense and its exclusion from the trial of the case." Nellas v. Loucas, 156 W. Va. 77, 81, 192 

S.E.2d 160, 163 (2011). West Virginia jurisprudence, however, is far less clear on how, or 

when, a party waives an affirmative defense that was properly pled-indeed, the question ofhow 

and when a properly raised affinnative defense is nonetheless waived appears to be a question of 

first impression before this Supreme Court. In turn, evaluation of how other jurisdictions review 

the issue of waiver is prudent. 

To that end, the United States Court of Appeals for the Second Circuit has squarely 

addressed waiver in the context of a claim of ineffective service of process. See generally Clark 

v. City ofZebulon, 156 F.R.D. 684 (2d Cir. 1993). According to the Second Circuit, the first, 

crucial inquiry is whether the defendant "gave the plaintiff clear notice that the sufficiency of 

service of process was being contested." ld. at 694. If so, the question revolves around the 

nature and extent of participation in the litigation after asserting the defense. ld. In particular, 

the Second Circuit rejected a waiver argument as to service of process despite extensive 

litigation: 

(1) the City entered into settlement negotiations prior to the filing 
of a responsive answer; (2) it sought and received an extension of 
time in which to file its answer without reserving the defense; (3) 
the City actively participated in discovery after filing its responsive 
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pleadings; and finally (4) the City participated fully with the other 
parties in the drafting of joint statements to be filed with the court 
pursuant to the Local Rules. 

Id. 

In this case, Mr. Luborsky obviously gave Plaintiffs notice that service of process was 

being contested, as ineffective or lack of service was asserted in the Answer filed on his behalf. 

(See A.R. 68-77, ~~ 43-45.) Given that notice was indisputably given to Plaintiffs regarding 

service ofprocess, the issue turns to Mr. Luborsky's later "participation" in the litigation. 

Mr. Luborsky's alleged "participation" in this litigation does not rise to the level 

necessary to warrant waiver of his defense of ineffective or lack of service of process. As an 

initial matter, despite the Circuit Court's findings that Mr. Luborsky participated in this case 

through counsel, the record is largely devoid of any indicia that Mr. Luborsky's counsel filed any 

motions, pleadings (beyond the Answer) or even certificates of service for discovery 

demonstrating any substantive advocacy of Mr. Luborsky's strong legal positions. Indeed, the 

two most prominent filings that could, arguably, be considered to have been filed in 

Mr. Luborsky's name are: (1) Defendants' Pre-Trial Conference Memorandum dated June 6, 

2013 (see A.R. 701-02) (for a trial date that was postponed); and, (2) Joint Motion to Withdraw 

as Counsel filed April 8, 2013 (A.R. 81-97). The latter can hardly be considered "participation" 

by Mr. Luborsky, and the former was simply filed as a global memorandum on behalf of all 

Defendants (and "all Defendants" at that time included, but were not limited to, Walton, Regis 

and Premier Salons). Therefore, the Circuit Court's conclusion concerning Mr. Luborsky's 

"participation" through counsel in this litigation is tenuous at best-Mr. Luborsky never served 

discovery and never sought adj~dication on the merits of any claim. See, e.g., Brokerwood 

Intern. (U.S.) Inc. v. Cuisine Crotone, Inc., 140 F. App'x. 376, 380-81 (5th Cir. 2004) 
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(addressing participation in context of waiver of affirmative defenses properly pled). Moreover, 

following the Joint Motion to Withdraw as Counsel, which Mr. Luborsky did not receive, 

nothing really was done on his behalf or by him. In other words, Mr. Luborsky, whether counsel 

acted on his behalf or not, did not engage in any substantive litigation of this matter. And, as 

noted earlier, Mr. Luborsky was not served with and never received the Summons and Second 

Amended Complaint, and he did not receive any pre-trial pleadings. 

Consequently, Mr. Luborsky's limited "participation" does not warrant a finding that he 

waived the defense of ineffective or lack of service of process, and the Circuit Court clearly 

erred in holding that Mr. Luborsky waived this defense. Finally, because there can be no dispute 

about service ofprocess, the claims against Mr. Luborsky should be dismissed without prejudice. 

D. 	 The Circuit Court erred by finding that Mr. Luborsky waived the defense of lack of 
personal jurisdiction and further erred by entering judgment against Mr. Luborsky 
without personal jurisdiction. 

In the Post-Trial Order, as with Mr. Luborsky's defense of ineffective or lack of service 

of process, the Circuit Court improperly concluded that Mr. Luborsky waived the affirmative 

defense of personal jurisdiction, despite the fact that this defense was asserted in an Answer filed 

on his behalf, because of Mr. Luborsky's "participation in filing an answer and in thereafter 

participating in these proceedings as a party through counsel in failing to raise the issue by 

motion, and in failing to meet numerous deadlines requiring the filing of such motions." (A.R. 

678-79, ~ 1.) The Circuit Court's conclusion is contrary to well-reasoned case law on the issue 

of waiver, as well as against fundamental notions of fairness (or due process) as are discussed 

supra at pp. 14-16 with respect to service of process. 

Also consistent with the foregoing discussion on waiver, resort to judicial evaluation 

from other jurisdictions is prudent to evaluate the issue of waiver of the defense of lack of 
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personal jurisdiction, despite the proper assertion of the defense in a responsive pleading. To 

that end, the United States District Court for the Southern District of Alabama has laid out a 

coherent framework for evaluating the waiver issue after the proper assertion of lack of personal 

jurisdiction. The Alabama court explained that there are two key factors that need to be 

evaluated when deciding whether a properly asserted defense of personal jurisdiction is waived. 

The first factor is the 

length of time that elapses between service of process and a 
defendant's pursuit of a personal jurisdiction defense via a Rule 
12(b)(2) motion. The longer the time interval, the more likely it is 
that courts will find a waiver .... By contrast, the shorter the 
intervening time period, the more likely it is that no waiver will be 
construed. 

Matthews v. Brookstone Stores, Inc., 431 F. Supp. 2d 1219, 1224 (S.D. Ala. 2006) (internal 

citations omitted). When evaluating the "intervening time period" as described in Matthews, 

other courts have taken into account the dormancy of the case-if a case is dormant for part of a 

long intervening time period, that dormancy need also be considered when evaluating the delay 

between assertion of the defense in a responsive pleading and the subsequent pursuit of the 

defense. See, e.g., Brokerwood, 140 F. App'x. at 381. 

The second factor identified in Matthews is "the extent of the objecting defendant's 

involvement in the action." Matthews, 431 F. Supp. 2d at 1225. The Alabama court explained 

that the "more active a defendant has been in litigating a case, the more likely it is that the 

defendant will be deemed to have waived defects in personal jurisdiction and impliedly 

consented to a court's jurisdiction." Id. (internal citations omitted). Crucially, courts find that 

even significant involvement in a case may not constitute waiver of the defense of personal 

jurisdiction. For example, the Fifth Circuit rejected arguments that a party waived the defense of 

lack ofpersonal jurisdiction where 
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the case was donnant during most of its pendency; where 
defendant's litigation conduct had been limited to participating in 
scheduling conference, filing initial disclosures, filing motion to 
strike jury demand, and filing interrogatories, document requests 
and witness list; and where defendant had neither filed 
counterclaims nor sought adjudication on merits of any claim. 

Id (quoting Brokerwood, 140 F. App'x at 380-81). 

In this case, both factors cut against waiver of the properly asserted defense of lack of 

personal jurisdiction (and appear equally applicable to the properly asserted defense of 

ineffective or lack of service of process). First, Mr. Luborsky's alleged "participation" in this 

litigation does not rise to the level necessary to warrant waiver of his defense of personal 

jurisdiction. As an initial matter, despite the Circuit Court's findings that Mr. Luborsky 

participated in this case through counsel, the record is largely devoid of any indicia that 

Mr. Luborsky's counsel filed any motions, pleadings (beyond the Answer) or even certificates of 

service for discovery demonstrating any substantive advocacy of Mr. Luborsky's strong legal 

positions. Indeed, following the Answer, the two most prominent filings that could, arguably, be 

considered to have been filed in Mr. Luborsky's name are: (1) Defendants' Pre-Trial Conference 

Memorandum dated June 6, 2013 (see A.R. 701-02) (for a trial date that was later postponed); 

and, (2) Joint Motion to Withdraw as Counsel filed April 8,2013 (A.R. 81-97). As stated with 

respect to the defective service defense, the latter can hardly be considered "participation" by 

Mr. Luborsky, and the fonner was simply filed as a global memorandum on behalf of all 

Defendants. Therefore, the Circuit Court's conclusion that Mr. Luborsky participated in this 

litigation is not supported on this record-Mr. Luborsky never served discovery, never received 

nor responded to discovery and never sought adjudication on the merits of any claim. 

Brokerwood, 140 F. App'x at 380-81. In other words, Mr. Luborsky, whether represented by 

counselor not, did not engage in any substantive litigation of this matter. 
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Furthermore, Mr. Luborsky's inaction on the issue of personal jurisdiction is reasonable 

in light of the context. Counsel for Defendants, prior to Mr. Luborsky being made a defendant in 

this case, argued extensively against adding Mr. Luborsky as a defendant on the basis of lack of 

personal jurisdiction. (See A.R. 11-27.) Counsel for Plaintiffs recognized the fact that 

Defendants' counsel repeatedly argued against adding Mr. Luborsky as a defendant and even 

noted that the Circuit Court "overruled the Defendants' arguments as regarding each of these 

issues based upon the evidence before it at that time." (See A.R. 627-48, at 629.) In other 

words, the foregoing representation, though extremely limited with respect to Mr. Luborsky, was 

the "responsible representation by counsel who keeps its options open and who is proceeding in 

the interest of both his client and justice." Zebulon, 156 F.R.D. at 694. In turn, Mr. Luborsky's 

alleged participation does not warrant waiver ofhis personal jurisdiction defense. 

Second, the time that elapsed between the Answer and the Post-Trial Motion does not 

warrant waiver of the defense of lack of personal jurisdiction. While approximately two and a 

half years elapsed between the preservation ofMr. Luborsky's defense in the Answer filed on his 

behalf and the Post-Trial Motion, during that time period the case was dormant, intermittently, 

for a total of approximately one year. (See A.R. 684-87.) Moreover, what was going on did not 

involve Mr. Luborsky (other than withdrawal by counsel for all Defendants, and Mr. Luborsky 

has stated that he never received any pleadings or filings in the case, which would include the 

Joint Motion to Withdraw as Counsel (A.R. 81-97) and the Order Regarding Counsels' Motion 

to Withdraw. (A.R. 101-03.) As a result, the time that elapsed does not warrant waiver of 

Mr. Luborsky's personal jurisdiction defense. Accordingly, the Circuit Court's conclusion that 

Mr. Luborsky waived the affirmative defense of lack of personal jurisdiction is clear error of law 

and must be reversed. 
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Further, this issue must be remanded for a determination as to whether the Circuit Court 

has personal jurisdiction over Mr. Luborsky (which was not decided by the Circuit Court when it 

improperly held that Mr. Luborsky waived this defense). Succinctly, Mr. Luborsky was not and 

is not subject to the Circuit Court's jurisdiction. Plaintiffs' Second Amended Complaint alleges 

that Mr. Luborsky is really one and the same with Premier Salons and Premier Salons Beauty, 

such allegation being the only basis in the Second Amended Complaint for alleging or imposing 

liability against Mr. Luborsky. (See A.R. 55-67, ~~ 35-38.) Under West Virginia's personal 

jurisdiction and corporate veil analyses, these claims fail, but this is an issue for the Circuit 

E. 	 The Circuit Court erred by finding that Mr. Luborsky waived his right to 
fundamental fairness (or due process), which requires that he get a new trial. 

It "has always been the policy of this Court to protect each litigant's day in court." Litten 

v. Peer, 156 W. Va. 791, 799, 197 S.E.2d 322, 328 (1973). In the Post-Trial Order, as with 

Mr. Luborsky's other defenses, the Circuit Court improperly concluded that Mr. Lubprsky 

"waived" his right to fundamental fairness (or due process), or, perhaps, his right to complain 

about fundamental fairness (or due process), for the "same reasons" as those which led the 

Circuit Court to conclude, erroneously, that Mr. Luborsky waived the affirmative defenses of 

defective service of process and lack of personal jurisdiction-because of Mr. Luborsky's 

"participation in filing an answer and in thereafter participating in these proceedings as a party 

through counsel in failing to raise the issue by motion, and in failing to meet numerous deadlines 

requiring the filing of such motions." (A.R. 678-79.) For the same reasons stated earlier with 

7 The Circuit Court's full findings offact and conclusions oflaw, as presented in its Judgment Order, remain at issue 
because, at the time of filing this brief, the Circuit Court has yet to rule on or issue an order on that part of 
Mr. Luborsky's Post-Trial Motion. Mr. Luborsky merely refers now to the reasons why there is, in fact, no personal 
jurisdiction over him to emphasize to this Supreme Court the far-reaching consequences of the Circuit Court's error 
of law. This issue will need to be addressed by the Circuit Court on remand. 
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respect to service of process and personal jurisdiction, the Circuit Court's conclusion regarding 

fundamental fairness is erroneous as a matter of law. In the interest of efficiency, Mr. Luborsky 

respectfully refers this Supreme Court to those earlier arguments. (See pp. 14-16 and 17-20.) 

Those arguments are equally applicable here. 

Fundanlental fairness demands that Mr. Luborsky receive a new trial. Plaintiffs' 

defective service of process resulted in severe prejudice to Mr. Luborsky's ability to defend 

himself in this litigation, and that defect is only the "tip of the iceberg" of the defective notice in 

this case. Even after Plaintiffs added Mr. Luborsky as a Defendant (and failed to serve him 

properly), Mr. Luborsky did not receive any of the documents, pleadings and orders in the case. 

(A.R. 286-88, ~~ 12, 15.) Indeed, Mr. Luborsky was not aware of the fact that a trial had 

occurred in this matter until he subsequently received Plaintiffs' Proposed Findings of Fact and 

Conclusions of Law. (Id) 

In addition, the parties in this matter failed to attempt to serve Mr. Luborsky with the 

following documents or failed to include Mr. Luborsky in agreed orders: 

• 	 Order dated August 20, 2015 granting Regis Corp.' s Motion for SUll1ffiary 
Judgment (that dismissed a party alleged to be jointly and severally liable for 
the same claims against Mr. Luborsky) (A.R. 137-45); 

• 	 Partial Dismissal Order (for Walton) dated December 9, 2014 (Mr. Luborsky 
did not sign this document alongside the other parties, there is no mention of 
his being consulted, and this order also dismissed a party alleged to be jointly 
and severally liable for same claims against Mr. Luborsky) (A.R. 150-51); 

• 	 Plaintiffs Witness and Exhibit List dated December 1,2014 (A.R. 146-49); 

• 	 Scheduling Conference Order dated June 30, 2014 (Mr. Luborsky did not sign 
this document alongside the other parties, and there is no mention of his being 
consulted) (A.R. 131-36); and, 

• 	 Order dated April 18, 2014 continuing an earlier trial date (A.R. 98-100). 
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Further, Mr. Luborsky was severely prejudiced by the fact that he was unable to present 

evidence on the record at trial that directly contradicts the testimony given by Plaintiffs and 

Walton at trial. Specifically,just with respect to the sworn deposition testimony of Plaintiffs and 

Walton, Mr. Luborsky could have shown the following: 

• 	 Walton's deposition testimony that she and Plaintiffs "signed similar 
paperwork [non-compete agreements and arbitration agreements] as a 
condition of employment with Regis." (A.R. 419 at lines 1-18); 

• 	 Walton's deposition testimony that she "never told Ms. Little that [she] had 
fired her." (A.R. 420 at lines 7-9); 

• 	 Walton's deposition testimony that she told Carroll that "her refusal to fill out 
the paperwork constituted voluntary termination." (A.R. 421 at lines 11-14); 

• 	 Every one of Plaintiffs' deposition testimonies that they had executed an 
arbitration agreement with Regis that was substantially similar to the one at 
issue in this litigation. (A.R. 428 at lines 10-18 (Malone Depo.); A.R. 433 at 
lines 1-23 (Carroll Depo.); A.R. 435 at lines 21 top to 22 bottom (Riggins 
Depo.); A.R. 428 at lines 2-7 (Brown Depo.); A.R. 430 at lines 15 top to 15 
bottom (Little Depo.); A.R. 446 at lines 1-9 and A.R. 447 at lines 1-24 (Shook 
Depo.»; 

• 	 Shook's deposition testimony that, when the police officers stated that 
Plaintiffs were fired, Walton said "[n]o, no, no, that's not what I said." (A.R. 
444 at lines 17-18); 

• 	 Walton's deposition testimony that she "told Plaintiff Little that she could 
strike out the non-compete clause but that she had to fill out and sign the rest 
of Exhibit A." (A.R. 422 at lines 8-15; see also A.R. 423 at lines 21-25) (same 
conversation with Plaintiff Brown»; 

• 	 Shook's deposition testimony that Walton "relayed to me that I did not have 
to sign the non-compete but I had to sign the non-solicitation [of employees]." 
(A.R. 445 at lines 20-22 and A.R. 448 at lines 13-15); and 

• 	 Walton's deposition testimony that she was "very, very afraid" (A.R. 424 at 
line 10) and that she "did not feel safe" in connection with calling the Vienna 
Police Department (A.R. 425 at lines 16-20). 

Succinctly, Mr. Luborsky received no service of process, received no pleadings or other 

pre-trial filings after he was added as a defendant in the case and, therefore, was denied a 
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meaningful opportunity to defend himself. Losing the ability to defend himself, on the record as 

it stands, resulted in a completely skewed and misrepresentative set of facts that is inconsistent 

with facts that Mr. Luborsky would have easily been able to produce and emphasize, had he been 

afforded the opportunity to participate in the trial. Thus, justice requires that Mr. Luborsky be 

granted a new trial based on notions of fundamental fairness, such that he may be properly 

served and can fully and fairly defend himself and his interests, if he is not dismissed from the 

case for the reasons set forth above. 

VI. CONCLUSION 

This Supreme Court should reverse the Circuit Court's Post-Trial Order for the following 

reasons: (1) the Circuit Court erred in finding that Mr. Luborsky waived the defense of 

ineffective or lack of service of process, as well as by entering judgment against Mr. Luborsky, 

because service of process failed to comply with the rules of international service of process 

between the United States and Canada, established by treaty, and failed to comply with the West 

Virginia Rules of Civil Procedure; (2) the Circuit Court erred in fmding that Mr. Luborsky 

waived the defense of lack of personal jurisdiction, as well as asserting jurisdiction over 

Mr. Luborsky's person and entering judgment against him; and, (3) the Circuit Court erred in 

fmding that Mr. Luborsky waived his right to fundamental fairness (or due process), which 

requires that Mr. Luborsky be granted a new trial in this matter, if he is not dismissed from the 

case, so that he has a full and fair opportunity to protect his interests. 
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