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IN THE cmcUIT COURT OF WOOD COUNTY, WEST VIRGINIA 

KIMBERLY S. CARROLL, 

JAMES C. BROWN, CARRIE SHOOK, 

GlNGER R. RIGGINS, AMANDA R. MALONE, 

am}. CORDIA S. LITfLE, 


Plaintiffs, 

v. Civil Action No. 09-C-407 
Judge Jeffrey B. Reed 

PREMIER SALONS, INC., a Delaware corporation, 
PREMIER SALONS INTERNATIONAL, INC., 
a Delaware corporation, REGIS CORP., 
a Minnesota Corporation, REGIS CORPORATION., 
a Minnesota Corporation, CINDY WALTON 
and BRIAN LUBORSKY. 

Defendants. 

JUDGMENT ORDER 

On January 27,2015, a non-jury trial was held before the Court. All the plaintiffs 

appeared in person and by counsel Walt Auvil and Robert Bastress Jr. None ofthe defendants 

appeared, either in person or by counsel. At said trial, evidence was introduced. As a result of 

the trial, the following findings and conclusions are made. 

FlNDINGS OF FACT 

1. Plaintiffs Kimberly S. Carroll, Carrie Shook, an~ Cordia "Sue" Little are residents, 

and at all times relevant to this case were residents, ofWood County, West Virginia. 

2. Plaintiffs James C. Brown, Ginger R. Riggins, and Amanda~. Malone are residents, 

and at all times relevant to this case were residents, of Washington County, Ohio. 

3. Defendant Brian Luborsky is, and at all times relevant to this case, was a resident of 

Ontario, Canada. 
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4. Defendant Premier Salons, Inc. is, and at all times relevant to this case, headquartered 

in Golden Valley, Minnesota. 

5. Defendant Premier Salons International Inc. was dissolved in 2001 and now serves 

only as a trade name .. 

6. By prior order ofthis Court, the Regis Corporations and Cindy Walton were dismissed 

from this case. 

7. Until March 11,2009, all ofthe plaintiffs were employed at the Trade Secrets Hair 

Salon in the .Grand Central Mall, located in Vienna, West Virginia. Their positions and their 

dates of employment at Trade Secrets were: 

Kimberly Carroll- Hairdresser, November 16, 1996 - March 11, 2009 (Tr. 12-13) 

James Brown - Barber/Stylist, September, 2001 - March 11, 2009 (Tr. 28-29) 

Carrie Shook - Hair Stylist, November, 1999 - August, 2005 and January, 2006 - March 

11,2009 (Tr. 38-42) 

Ginger Riggins - Beauty Advisor, October, 2007 - March 11, 2009 (Tr. 47-48) 

Amanda Malone - Beauty Advisor, February 14, 2006 - approximately February, 2007 

and May 31,2008 - March 11,2009 (Tr. 62-63) 

Sue Little - Hairdresser, approximately March, 1999 - March 11, 2009 (Tr. 71) 


8. Prior to approximately February, 2009, the Trade Secrets salon at the Grand Central 

Mall was owned and operated by the Regis Corporation. Tr. 5-6. 

9. In or about February, 2009, Regis sold the Trade Secrets Salon to Premier Salons. Tr. 

5-6,13-14. 

10. Shortly after acquiring the Trade Secrets Salon, ·Premier provided the plaintiffs with 

"new hire paperwork," which included (1) a covenant not to compete if their employment 

relationships with Premier were severed; (2) a covenant not to solicit Premier customers iftheir 

employment relationships with Premier were severed; and (3) an agreement to arbitrate any 

employment disputes they might have with Premier. Tr. 14; Plaintiffs' Exhibit 1. 

11. Each ofthe,plaintiffs read the new hire paperwork and each ofthe'!?laintiffs 

disagreed with the covenants not to compete and not to, solicit customers and the agreement to 

arbitrate employment disputes. 

12. In a conference call with the Regional and District Managers ofPremier, defendant 

Brian Luborksy, who ran Premier and was its sole owner, informed the managers that employees 

had to sign the documents in the new hire paperwork and, ifthey did not, they would be 
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terminated. Tr.8-9. 

13. On March 11, 2009,.CindyWalton, who was a Premier Regional Manager, vis!ted 

the Trade Secrets Salon at the Vienna Mall, presented each of the plaintiffs (with the exception 

ofPlaintiff Ginger Riggins) with the new .birepaperwork, asked each of them to sign the new 

hire paperwork, and informed each that a failure to do so would result in termination. Tr. 9-10. 

14. Each ofthe plaintiffs refused to sign the covenants not to compete and not to solicit 

customers and the agreement to arbitrate all disputes with Premier that might arise about their 

employment. Tr.9-1O. 

15. Because the plaintiffs refused to sign the covenants and the agreement to arbitrate 

employment disputes, Cindy Walton, acting on directions from Defendant Luborsky and other 

immediate supervisors, terminated plaintiffs' employment with Premier. Tr. 8, 11-12. 

16. The covenant not to compete that plaintiffs refused to sign stated: 

I understand that while Premier Salons employees such as myselfmay develop a 

personal relationship with some of the Salon's clients, these clients are at all times 

clients ofPremier ~alons. Premier Salons agrees to provide you access to the 

company's Confidential Information, which is defined as any information not 

generally known in our business by third parties, including our competitors or the 

general public, and includes trade secrets. It also includes information about 

clients, including client lists, marketing, sales, employee compensation and 
 I 
finances. For example, Confidential Information may be contained in marketing 

plan or proposals, client lists, the particular needs and requirements of clients, the 

identity of clients and potential clie~ts, and sales and purchasing data. As a 

Premier Salons employee, either during or after your term of employment, you 

may not disclose Confidential Information which you may leam or acquire during 

your term of employment to any other person or entity or use Confidential 

Information for your own benefit or for the benefit of another person unless 

specifically directed to do so. By signing this agreement, and in consideration of 


. 	the company's provisions ofConfidential Information to you, you agree that 

during your employment with Premier Salons and for a period of Six (6) months 

immediately following your employment with Premier Salons, you will not 

directly or indirectly render services. to or for any person, firm, corporation or 

business directly or ip.directly involved in the provision ofhair salon services 

within a radius of seven (7) miles ofyour home salon(s) without the prior WIjtten 

consent ofPremier Salons corporate office, which consent may be granted in its 

sole discretion. Consistent with the above, you agree that the company has 

promised to make such Confidential Information available to you in exchange for 

your agreement not to compete with Premier Salons or disclose the company's 

Confidential Information as detailed above. 
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You should be aware that any violation of the terms of thls Non-Compete 
Agreement may cause irreparable harm to Premier Salons and entitle Premier 
Salons to injunctive relief in any court having jurisdiction, as well as entitlement 
to the damages caused to the business ofpremier Salons. In the event that you 
shall violate the provisions of this agreement, you understand and agree that 
damages will be difficult to reasonably ascertain, and you agree that you sha:u 
immediately pay to Premier Salons, as liquidated damages and not as a penalty, 
the sum ofFive Thousand ($5,000.00) for such violation. 

I confirm that in the event that my employment with Premier Salons Beauty Inc 
terminates for any reason, I will be able to earn a livelihood outside Premier's 
market area due to my experience and capabilities and the number of 
opportunities that exist outside ofpremier's market area. I understand that my 
ability to earn a livelihood without violating the terms of this Agreement is a 
materia:l condition of my employment. 

I acknowledge that I have read and understand the Non-Compete Agreement and, 
following an opportunity to consult with independent counsel, indicate my 
agreement to the foregoing. 

Employee Signature~____________ 

Date._______ 


E~bit 1. 

17. The covenant not to solicit Premier customers that plaintiffs refused to sign stated: 

I understand that Premier Salons is in the business ofproviding salon and beauty 
services to its customers, and that its employees are one of the most vaiuable 
assets ofits business. In consideration ofmy being employed by Premier Swons, 
I agree that during my employment and for a period of 12 months afterwards, that 
I will not solicit, entice or persuade any other employees ofPremier Salons to 
leave their employment with Premier Salons for any reason. I realize that if! was 
to solicit or persuade any ofpremier's employees to leave premier for any reason, 
that Premier would suffer substantiw damages to its business, the exact amount of 
which would be difficult to ascertain. Ifbreach ofthis non-solicitation agreement, 
I agree to pay Premier Salons as liquidated damages and· not as a penalty the sum 
of$7,500.00 for each violation. I understand and agree that damages may not 
completely compensate Premier Salons for my beach as set forth above, Premier 
shall be entitled to obtain equitable injunctive relief against me. . 

Employee Signature. ________________ 

Date 
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Exhibit 1. 

stated: 

18. The covenant to arbitrate all employment disputes that might arise with Premier 

This Agreement to arbitrate all disputes arising from employment is between 
Employee and Premier Salons, Inc., ("Company"), excluding any and all disputes 
and/or litigation regarding the enforcement, breach, and/or applicability of all 
non-competition agreements, covenants, andlor contracts between Premier and the 
employee. . 

1. In the event of any dispute, claim or controversy between Employee and 
Comp'any, its Area Supervisors, Regional Managers, Vice Presidents, officers, 
employees or agents, both parties agree to submit such dispute, claim or 
controversy to final and binding arbitration, inch,lding but not limited to claims for 
breach of contract, civil tort and employment discrimination such as violation of 
Title vn ofthe Civil Rights Act, Age Discrimination in Employment Act, the 
American with Disability Act, the Family Medical Leave Act, the Fair 
Employment and Housing Act, and other State or Federal employment related 
laws. Both Employee and Company acknowledge that they are giving up their 
right to a jurY trial in civil court. 
2. I understand and agree that this Agreement to arbitrate does not apply to 
any claims I may have for Workers' Compensation or unemployment 
compensation benefits or to claims by the Company or me for injunctive" or other 
equitable relief. 
3. The arbitration shall be conducted by a single arbitrator selected either by 
mutual agreement ofEmployee and Company or ifthey cannot agree, from an 
odd-numbered list of experienced employment law arbitrators provided by the 
American Arbitration Association. Each party shall strike one arbitrator from the 
list alternatively until only one arbitrator remains. The arbitrator shall have all 
powers conferred by law and a judgment may be entered on the award by a court 
of law having jurisdiction. The arbitrator shall issue a written opinion supporting 
the reasons for the award and judgment. The award and judgment shall be 
binding and final on both parties. 
4. Each party shall have the right to conduct such discovery, including but 
not limited to the taking ofdepositions, as may be available in any civil action 
filed in any state court. 
5. Each party shan pay their own arbitration related expenses unless state law 
requires otherwise, in which case the Company shall pay all arbitration related 
expenses. 
6. This Agreement shall continue during the term of employment and 
thereafter regarding any employment-related disputes. This Agreement may only 
be modified ifby written agreement signed by both Employee and the President 
of the Company. 
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7. Employee has been advised to seek an attorney for advice regarding the 
effect ofthis Agreement prior to signing it. 
8. Employee and Company understand that by signing this Agreement, 
they give up their right to a civil trial and their right to a trial by jury. 
9. Ifany of the provisions of this Agreement are found null, void or 
inoperative, for any reason, the remaining provisions will remain in full force and 
effect. 

I aclmowledge that I have read and understand the Arbitration Agreement and 
indicate my agreement to the foregoing, . 

Employee Signature _______________ 

Date_______ 


Exhibit 1. 

19. The covenants not to compete and not to solicit Premier customers would have 

severely restricted plaintiffs' employment opportunities and ability to eam income iftheir 

Premier employment were terminated because hair dressers, hair stylists, and barbers are heavily 

dependent upon the clientele that they have built and established through years of serving their 

clients. Tr. 17-18,30-31,37-38,40,66, 73-74. 

20. Reliance upon a client base developed through years ofprior service is a major 

component ofthe business and income for anyhair dresser, hair stylist, or barber. Tr., e.g., 17

18,30-31,37-38,73-73. 

21. The covenants not to compete with Premier and not to solicit Premier costumers 

would have imposed unreasonable restraints on plaintiffs' ability to eam a livelihood. 

22. The liquidated damages provisions in the covenants not to compete and not to solicit 

Premier customers were unreasonable and oppressive. 

23. Signing the agreement to arbitrate employment disputes with Premier, as provided in 

Premier's new hire paperwork, Plaintiffs' Exhibit 1, would have constituted a waiver of their 

rights to pursue judicial relief and to a trial by jury to resolve any dispute that might arise in their 

employment with Premier. 

. 24. Plaintiffs refused to sign the covenants not to compete or to solicit Premier customers 

because, given the nature of the hair styling market and the need to rely on established clientele, 

they did not want to commit to an agreement that would not allow them the flexibility to leave 
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Premier and go elsewhere and that would put them at serious financial risk ifPremier terminated 

their employment Tr. 17- 18,30-31,37-38,40,66, 73-74. 

~5. Plaintiffs did not sign the agreement to arbitrate employment disputes because they 

did not want to surrender their rights to pursue judicial relief and to have any claims they might 

h~ve against Premier resolved by a trial byjury. Tr., e.g., 19,32,41,66, 73-74. 

26. After informing plaintiffs oftheir terminations, Ms. Walton called Premier's Vice 

President Shelby Michaels, whose direct supervisor was Defendant Luborsky, and asked her for 

advice on what to do; Ms. Michaels advised Walton to call the police and have the plaintiffs 

removed from the store. Tr. 10-11. 

27. Both the Mall security and the Vienna Police Department were contacted and arrived 

on the scene. 

28. The police conferred withMs. Walton, who informed them the plaintiffs had been 

fired; the police then convened a meeting ofthe plaintiffs in the salon, informfrl them that they 

h~d· been terminated, and that they had to immediately depart the premises. Tr. 20-22,42, 55-57, 

76-77. 

29. The police escorted the plaintiffs to the salon exit. Tr. 21-22,34,42-43,55-57,66

67, 76-77. 

30. There were customers in the salon when the police convened the meeting to tell the 

plaintiffs they had been fired and had to leave immediately, there were additional customers in 

the store when the police escorted the plaintiffs from the store, and the police's escort ofthe 

plaintiffs out ofthe store was visible to Mall customers passing by and to customers and 

employees in stores adjacent to and opposite from the Trade Secrets Salon. Tr. 20-22,36-37,42

43,55-57,61-65, 76-77.' 

31. Following her discharge from Premier, plaintiff Kim Carroll made reasonable efforts 

to find comp~able employment in the Parkersburg area but was unabl~ to find any. She 

continued to look for employment until she became physically unable to work in January of 

2012. Tr.23-24. 

32. In the four quarters preceding her termination, plaintiff Carroll earned $27,403.27 

from Premier; but for her discharge, plaintiff would have earned $77,551.82 between March 11, 

2009 and January 2012. Tr.26-27. 
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33. At the time ofplaintiff Carroll's discharge on March 11,2009, Premier owed her 

$2,512.37 in wages and $90.00 in un-reimbursed expenses, or $2,602.37; Premier did not pay 

Ms. Catroil the said amounts owed until after it issued to her a check dated March 20,2009. Tr. 

24-26. 

34. Following plaintiff James Brown's discharge from Premier, he sought similar 

employment in the area and, after two and a half weeks, found employment that provided him 

with a higher income than he had been earning at Premier. 

35. In the four quarters preceding Plaintiff Brown's discharge from Premier, he earned 

$27,242.59 from Premier; but for his discharge, he would have earned $1,309.74 during his 

period ofunemployment. 

36. At the time ofplaintiffBrown's discharge, Premier owed him $1,569.34 in wages, 

which it did not pay to him until it issued a .check dated March 20,2009. Exhibit 2; Tr. 34-35. 

37. Following Premier's discharge ofplaintiff Carrie Shook, she conscientiously sought 

similar employment in the area but was not able to secure a position until January, 2Q10. Tr.43

44. 

38. In ller employment since March 11, 2009, plaintiff Shook has earned $86,985.39, 

which is $77,261.58 less than what she would have earned at Premier. 

39. At the time ofplaintiff Shook's discharge, Premier owed her $1,220.27 in wages, 

which it did not pay to her until after it issued a check dated Mar.ch 20, 2009. Exhibit 2; Tr. 44

45. 

40. Following Premier's discharge ofplaintiff Ginger Riggins on March 11, 2009, she 

secured employment tha..t allowed her to make up for her lost Premier earnings and has since 

obtained her nursing degree and employment as a registered nurse earning more than she would 

. have at Premier. Tr. 59-60. 

41. At the time ofher disc~arge from Premier on March 11, 2009, plaintiffRiggin~ 

earned $672.66 for a two-week period, which is an annualized rate of$16,816.50. 

42. At the time ofher discharge, Premier owed plaintiff Riggins .$672.66 in wages, 

which Premier did not pay to her until after it issued a check dated March 20, 2009. 

43. Following her discharge from Premier, plaintiff Amanda Malone sought other 

employment, but was not able to find such for a period of three weeks; she has subsequently 
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remained employed earning wages higher than she would have earned with Premier. Tr. 67:-69: 

44. At the time ofher discharge from Premier on March 11, 2009, plaintiff Malone 


earned $580.15 for a two-week period; but for her discharge from Premier, she would have 


earned $870.23 during the three weeks she spent finding other employment. Tr. 67-69. 


45. Based on plaintiff Malone's last two weeks' wages, her annualized pay was 


$14,503.75. 


46. At the time ofher discharge, Premier owed plaintiff Malone $580.15 in wages, 


which Premier did not pay to her until after it issued a check dated March 20, 2009. 


47. Following her discharge, plaintiff Sue Little diligently but unsuccessfully sought 


other employment. Tr.77-78. 


48. In2008, the year preceding her discharge from Premier, plaintiff Sue Little earned 


$22,713.79 at the Trade Secrets Salon. Tr. 79. 


49. Plaintiff Little applied for and received Social Security retirement benefits in 2010. 

50. At the time ofher discharge, Premier owed plaintiff Little $1,081.15 in wages, which 

Premier did not pay to her until after it issued a check dated March 20, 2009. 

51. Each ofthe plaintiffs suffered emotional distress, humiliation, embarrassment, and 

stress from being terminated from their employment, from suffering the ignominy ofbeing 

escorted out of the store by the police in front of store customers, mall customers, and mall 

employees, and from facing the insecurity ofbeing unemployed. Tr. 19-24, 36,43-44,61-62, 

66-67,80. 

52. Plaintiff Carroll was devastated and in tears upon being told that she was terminated 

from the position that sh~ had held for thirteen years, Tr. 19; she was humiliated by being . 

escorted from the salon by the police in full view of store customers, mall patrons, and mall 

employees, Tr. 22; she continued to suffer embarrassment after her employment because persons 

. at the mall observing the police escort inferred that Ca1!oll and her coworkers had engaged in 

wrongdoing, id.; she suffered anxiety, stress, and hardship while unemployed following her 

discharge, and these worsened when her husband was laid off from his employment two weeks 

after plaintiffs' discharge. Tr.24 

53. Upon being discharged, plaintiff James Brown felt ''like [he'd] been thrown out on 

the street" and nm over by a truck." Tr. 36. 
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54. Plailltiff Carrie Shook was unemployed for nine months as a single parent with tbrOO 
small children and found coping emotionally and financially to be "very, very hard," Tr. 44; she 

"cried aU the time," Tr. 43; she was "devastated and embarrassed like nbbody's business because 

we looked like criminals being escorted out ofthe store." Id. 

55. Upon being escorted out of the salon by the police in front of customers and mall 

employees, plaintiff Ginger Riggins was "scared," "embarrassed," and 'lJublic1y humiliated." 

Tr.61-62. 

56. Upon her discharge and being escorted out by the police, plaintiff Amanda Malone 

"was in shoc~ ... [She] felt like [plaintiffs] were being taken to prison for something crazy[.] 

Being treated like that was just embarrassing." Tr.66-67. 

57. Plaintiff Sue 'Little "was very upset" by her termination because she was single and 

had to take care ofherself and because she had been at the salon a long time and had enjoyed 

working with the other employees there as a team; the discharge ''was just devastating" for her. 

Tr.80. 

58. Premier's Salons Beauty Inc., and Premier Salons Inc., provided a 30(b)(7) deposition 

through their designee, Defendant Luborsky, on November 29, 2011. Luborsky TR 5-6. Premier 

Salons Inc., is owned by Luborsky Family Trust I and P.S. Hold Co. Luborsky TR 9-15. 

59. Defendant Luborsky resisted testifying about whether and to what degree he 

benefitted from the Luborsky Family Trust I, which is an owner ofPremier Salons Inc. Luborsky 

TR 18-23. 

60. Former Defendant Premier Salons Beauty Inc., was dissolved in bankruptcy in 

January 2011. Premier Salons Beauty Inc., had been owned at that time by Luborsky Family 

Trust II. Luborsky TR 23. Assets from the bankruptcy ofPremier Salons Beauty Inc. were 

purchased by entities known by Defendant Luborsky. Luborsky TR 25-28. Laborksy's children 

and wife are the be~eficiaries ofLuborsky Family Trust I, from which Lub~rsky testifies that he 

has no direct benefit, but from which his minor children and spouse "may derive benefit." 

Luborsky TR 29-31. 

61. Luborsky Family Trust II - Luborsky himself is the beneficiary. Luborsky TR 31. 

Luborsky Family.Trust II was the only shareholder in Premier Salons Inc, or Premier Salons 

Beauty Inc. As to Defendant Luborsky's ownership, interest and control in the Defendant 
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entities, Luborskytestified that he was a beneficiary of Luborsky Family Trust II. LuborskyTR 

32~34. Luborsky is the CEO and President ofPremier Salons Inc., and has been from January 1, 

2008 to the date ofhis deposition on November 29,2011. 

62. Although he is the President and CEO of Premier Salons Inc., Luborsky testified that 

he received no benefit from this role, rather receiving a salary from Premier Salons Limited, a 

Canadian Company. Luborsky TR 34~36. Luborsky testified that the salary he received from 

Premier Salons Limited reflected his duties for both Premier Salons Limite'd and Premier Salons 

Inc., as President and CEO ofboth corporations. Luborsky TR 34-36. 

63. Luborsky's salary and benefits from Premier Salons Limited (the Canadian 

corporation) was authorized by the Board of Directors for Premier Salons Inc. LuborskyTR 38~ 

39. The other members of the Board ofDirectors ofPremier Salons Inc., are employees of 

Falconhead Capital, the major shareholder ofPremier Salons Inc. Luborsky TR 38-39. 

64. Premier Salons Inc., and Premier Salons Beauty Inc., shared offices, a single 

telephone system and headquarters. Luborsky TR 40-42. All corporate Defendants share a single 

corporate headquarters at Golden Valley, Minnesota. Luborsky TR 50. 

65. Luborsky testified that he was confused by the various corporate entities and trusts 

and was not sure who or what was headquartered where. Luborsky TR 51~53. ("I'm"getting a 

little mixed up between the different entities.") LuborskyTR 51. 

66. Premier Salons Inc., and Premier Salons Beauty Inc., shared the same head ofhuman 

resources and after Premier Salons Beauty went out of existence, that head ofhuman resources 

continued on in charge of Premier Salons Inc. LuborskyTR 51-53. 

67. All ofthe human resources and labor relations functions for the Defendant corporate 

entities are performed Ol,lt of the same headquarters in Golden Valley, Minnesota, as was Premier 

Salons Beauty when i~ existed. Luborsky TR 53. 

68. Premier Salons Beauty Inc., ~as incorporated in late January or early February of 

2009, and filed for bankruptcy on July 6, 2010. It was dissolved in bankruptcy effective January 

2011. Luborsky TR 57. Premier Salons Beauty Inc., thus existed outside ofbankruptcy 

proceedings for approximately a year and a half. Luborsky TR 58. 

69. The sole capitalization ofPremier Salons Beauty Inc., was a thirty million dollar loan 

from Regis Incorporated, an unrelated corporation. LuborskyTR 58~69. 
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70.·-Luborsky had a telephone conference call with Cindy Walton, an Area Supervisor ~or 

Premier Salons Beauty Inc., in March 2009. LuborskyTR 71-74. Luborskytestified that he had 

authority to direct Walton as a Regional Director to enact the Defendants' policy with regard to 

covenants not to compete, covenants not to solicit Premier customers and covenants to arbitrate 

contained in the new hire paperwork presented by Walton to the Plaintiffs. Luborsky TR 78-82. 

71. Defendant Luborsky stated that he would have told Walton and others on a 

conference call that the Plaintiffs did not have the right to elect not to agre~ to the policies 

regarding the covenant not to compete, the covenant not to solicit and the covenant to arbitrate 

their claims. Luqorsky TR 86-87. 

72. Defendant Luborsky testified that whether the Plaintiffs were terminated by Premier 

Salons Beauty or not was odd to him because, in his mind, Plaintiff never actually worked for 

Premier Salons Beauty "normally'. Luborksy simultaneously stated that it. was possible that 

Plaintiffs had worked for Premier Salons Beauty "for awhile". Luborsky" TR 90. Defendant 

Luborsky testified that he thought that the Plaintiffs were "basically ... working for us on a 

misunderstanding in a sense that we have certain policies that we would be expecting them to 

sign and if they saw those policies ifthey didn't want to sign them, they couldn't work for us 

period. So I don't know whether you consider it voluntary termination." Luborsky TR 90. . 

73. Defendant Luborksy testified that, as to decision making about whether or not the 

Plaintiffs would be required to sign the non-compete, non-solicitation and arbitration paperwork 

he may have been involved and had a person by person involvement in decision making, he just 

did not recall. Luborsky TR 95-97. 

CONCLUSIONS OF LAW 

1. The State ofWest Virginia maintains a well-established and substantial public policy 

in gu~anteeing citizens the opportunity to seek judicial relief for civil wrongs and to demand in 

such proceedings a right to a trial by jury. West Virginia Constitution, Article ill, §§ 10, 13, 16, 

and 17; West Virginia Rules of Civil Procedure, Rules 38 & 39; Bishop Coal Co. v. Salyers, 181 

W. Va. 71, 380 S.E.2d 238 (1989). 

2. The State ofWest Virginia recognizes that there is a substantial public policy in favor 

offree employment opportunities and against unreasonable restraints on them; covenants not to 
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I 
r·compete against an employer and covenants not to solicit an employer's customers can impose' 

such unreasonable restraints. Voorhees v. GuyanMachinery.Co.,.191 W. Va. 450,446 S.E.2d 

672 (1994). Moore Business Forms, Inc. v. Faru>iano, 181 W. Va. 305, 382 S.E.2d 499 (1989); 

APl1alachian Laboratoiies, Inc. v. Bostic, 178 W. Va. 386, 359 S.E.2d 614 (1987); Torbett v. 

Whee~g Dollar Savings & Trust Co., 173 W. Va. 210, 314 S.E.2d 166 (1983); Pemco Corp. v. 

Rose, 163 W. Va. 420, 257 S.E.2d 885 (1979). 

3. The defendants' discharge ofthe plaintiffs from their employment because they , , 

refused to agree t<:> and sign the new hire documents presented to them by the defendants, namely 

the covenants not to 'compete and not to solicit Premier customers iftheir employment were 

terminated and to settle by arbitration all potential employment disputes with the defendants 

violated the substantial public policies identified in paragraphs 1 and 2, supra. 

4. Employme.p.t discharges that violate substantial public p~licies are wrongful and 

render the employer liable for all legal damages, including compensation for back pay and for 

emotional distress and humiliation injuries, as well as punitive damages. E.g .. Twigg v. Hercules 

Com., 185 W.Va. 155,406 S.E.2d 52 (1990); McClungv. Marion County Commission, 178 

W.Va. 444, 360 S.E.2d 221 (1987); Harless v. First National Bank in Fairmont, 162 W. Va. 116, 

246 S.E.2d 270 (1978). 

5. Th~efore, defendants are liable to the plaintiffs for their economic losses as foll<?ws: 

Kimberly Carroll- $77,551,82 

James Brown - $1,309.74 

Carrie Shook - $77,261,58 

Ginger Riggins - $0 

Amanda Malone - $870.23 

Sue Little - $22,713.79 

6. The defendants. are further liable to the plaintiffs for their humiliation, ~barrassment, 

anxiety and other fonns of emotional distress in the following amounts: 

Kimberly Carroll- $30,000.00 

James Brown - $20,000.00 

Carrie Shook - $80,00.00 . 

Ginger Riggins - $20,000.00 
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Amanda Malone - $15,000.00 


Sue Little - $30,000.00 


7. Defendants' failed to compensate plaintiffs for wages and employee expenses owed 

them within three days of their discharge, and such failure violated the West Virginia Wage 

Payment and Collection Act, West Virginia Code §§ 21~5~1, et seq. 

8. For violating plaintiffs' rights under the West Virginia Wage Payment and Collection 

Act, defendants owe the plaintiffs three times their untimely paid wages, ~1 W. Va. Code § 21~5-

4(e), or the following amounts: 

Kim~erly Carroll- $7,807.11 


James Brown - $4,708.02 


Carrie Shook- $3,660.81 


Ginger Riggins - $2,017.98 


Amanda Malone - $1,740.45 


Sue Little - $3,243.45 


9. Defendants owe the plaintiffs prejudgment interest on their back pay and Wage 

'Payment damages. 

10. "The corporate entity may be disregarded in those situations where the corporate 

form is being used to perpetrate injustice, defeat public convenience, or justify wrongful or 

inequitable conduct." SyI. pt. 3, Mills v. USA Mobile Communications. Inc., 190 W. Va. 209, 

438 S.E.2d 1 (1993). Dieter Eng'g Servs. v. Parkland Dev.. 199 W. Va. 48, 51,483 S.E.2d48, 

51,1996 W. Va. LEXIS 219,3 CW. Va. 1996)" 

11. The Court FINDS that Defendant Luborsky has used the corporate entity ofPremier 

Salons Inc., and Premier Salons International Inc., to perpetrate injustice, defeat public 

convenience andjustify a wrongful and inequitable conduct by Defendant Luborsky and that, 

upon these bases, the corporate entities ofPr~ier Salons Inc., and Premier Salons International 

Inc., should be disregarded and Defendant ~uborsky should be held personally liable for the 

judgment in this matter in addition to the corporate liability of Premier Salons Inc., and Premier 

Salons International Inc. 

12. When considering the factors set forth ~y the West Virginia Supreme Court for 

considering holding ,Defendant Luborsky responsible for the debts of the corporate Defendants 
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the Court begins with the observation that in general individual stockholders are not responsible 

for the debts of a corporation. Laya v. Erin Holmes Inc., 177 W. Va. 343, 346, 352 S.E.2d 93, 97 

(1986). However, the West Virginia Supreme CoUrt has reco gnized that the concept ofcorporate 

identities should be disregarded when the legal affliction ofthe corporate identity produces 

injustice or inequitable consequences. Dieter Eng' g Servs. v. Parkland Dev., 199 W. Va 48, 58, 

61,483 S.E.2d 48, 58-61, 1996 W. Va. LEXIS 219, 27-38 (W. Va. 1996) 2. 

13. "[D]ecisions to look beyond, inside and through corporate facades must be made 

case-by-case, with particular attention to factual details." Laya v. Erin Homes. Inc., 177 W.Va. 

343,347,352 S.E.2d 93,98 (1986). 

14. Defendant and CEO Luborsky, could not testify reliably as to the various corporate 

entities and trusts which he created. Luborsky created entities which authorize the payment of 

his salary by other entities which he also controls He draws no salary from some entities despite 

being the CEO ofthose entities because he draws a salary authorized by that entity from other 

supposedly separate entities, - all ofwhich indicates that Lubarsky treats all ofthe corporate 

entities involved as alter-egos ofthis own personal finances. In his deposition, Defendant 

Lubarsky stated even though he served as CEO and President ofPremier Salons, Inc. he was not 

paid by that corporation .. TR 35. He indicated that he was paid $75,000 plus expenses by 

Premier Salons Limited, a Canadian company, wherein he also serves as president. TR 35. 

Defendant Luborsky also-stated in his deposition that he served as president ofPremiers Salons 

Beauty, Inc. while it was operating. 

15. Thus, the Court concludes that there is such unity ofinterest and ownership that the 

separate personalities ofthe corporate Defendants and Defendant Luborksy no longer exist. 

16. The Court further finds that it an equitable result would occur ifLuborsky's acts and 

the acts ofthe corporation were treated separately in that, Luborskywas directly involved in 

directing t~e actions which affected the Plaintiffs' termination and ~d so while maintaining a 

state ofconfusion about whether the Plaintiffs were in fact employees of the Defendants. 

17. One factor relied upon by the West Virginia Supreme Court which strongly supports 

piercing the corporate veil in this matter is the substantial under-capitalization ofPremier Salons 

Beauty, Inc., which was capitalized solely with a loan from the former Defendant Regis and 

which, as a result, went out ofbusiness within less than a ye~ ofits creation. Laya v. Erin 
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Holmes Inc., 177 W. Va. 343,346,352 S.E.2d 93,97 (1986) (page 350, 101). 

r
! 18. Also strongly favoring piercing the corporate veil or the use of the same office in 

business locations and human resources functions by all of the corporate Defendant entities. 

Dieter Eng'g"Servs. v. Parkland Dev., 199 W. Va 48, 58, 61,483 S.E.2d 48,58-61, 1996 W. Va. 

LEXIS 219, 27-38 (W. Va. 1996) 2 (page 60-61). 

19. Factors that go against piercing the corporate veil include that Premier Salons 

Beauty, Inc. and Premier Salons, Inc. had separate bank accounts, articles of incorporation, 

minutes and assets. TR 98-99. 

20. Another factor that goes against piercing the corporate veil is that Defendant 

Lubrosky did not have identical ownership interests in Premier Salons, mc. and Premier Salons 

Beauty, Inc. Defendant Luborsky stated in his deposition that The Lubrosky Family Trust II 

wholly owned Premier Salons Beauty, Inc. and that he was one of the beneficiaries to that trust. 

He further indicated that The Luborsky Family Trust I owned approximately 39.1 % ofPtemier 

Salons, Inc. and that he was not a beneficiary to that trust. 

After reviewing all the factors, this Court FINDS that the Defendant corporations and 

Defendant Luborsky are so intertwined that it is equitable to pierce the corporate veil and make 

Defendant Luborsky personally liable in this matter. 

Wherefore, the Court enters judgment iIi favor of the Plaintiffs and against the 

Defendants, and each of them, in the amounts set forth herein and above. 

The Clerk is to provide a copy of this Order to plaintiff's counsel and to the defendants at 

the address listed in the Court file. 

ENTERED: L/ -27-/.5 
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IN TIlE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA 

KIMBERLY S. CARROLL, 

JAMES C. BROWN, CARRIE SHOOK, 

GINGER R. RIGGINS, AMANDA R. MALONE, 

and CORDIA S. LlTfLE, 


Plaintiffs, 

v. Civil Action No. 09-C-407 
Judge Jeffrey B. Reed 

PRE:MlER SALONS, INC., a Delaware corporation, 
PREMIER SALONS INTERNATIONAL, INC., 
a Delaware corporation, REGIS CORP., 
a Minnesota Corporation, REGIS CORPORATION., 
a :Minnesota Corporation, CINDY WALTON 
and BRIAN LUBORSKY. 

Defendants. 

ORDER 

Came this 1 st day of July, 2015, Plaintiffs, by counsel, Walt Auvil and Robert Bastress. 

and, upon consideration of Defendant Brian Luborsky's Motion to Alter or Amend Judgment Or, 

In The Alternative, For a New Trial, Plaintiffs' Response to Motion to Dismiss Brian Luborsky 

Or, In The Alternative, Motion for New Trial their Memoranda and, exhibits to their 

Memoranda, argument of counsel, and all matters of record, the Court does hereby rule as 

follows: 

1) 	 The Defendant's Motion as regards the sufficiency of service of the 
Plaintiffs' Second Amended Complaint upon Defendant Luborsky 
(Defendant's memorandum pages 3-6) and as regards to the Court's 
personal jurisdiction over defendant Luborsky (Defendant's Memorandum 
pages 57-58) is denied. Errors, if any, in the manner and sufficiency of 
service ofthe complaint are waived by Defendant Luborsky by virtue of 
Defendant Lubarsky's participation through counsel in filing an answer 
and in thereafter participating in these proceedings as a party through 
counsel in failing to raise the issue by motion, and in failing to meet iT!iNTERE!3D.3 

J..,;£tO.~No. 
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numerous deadlines requiring the filing ofsuch motions. 

2) 	 Defendant's argument that judgment against Defendant Luborsky is 
improper because the Plaintiffs' claims were time barred (Defendant's 
Memorandum pages 6-7) is denied. Plaintiffs' motion to amend the 
Complaint to include Defendant Luborsky as a Defendant was filed within 
two years of the date upon which Plaintiff's claims arose, on or about 
March 11,2009. The Court finds that the operation of any statute of 
limitations was tolled when the Plaintiffs moved to amend the Complaint 
to include Defendant Luborsky. 

3) 	 Defendant Luborsky's argument that he should be granted a new trial 
because of fundamental fairness issues (Defendant's memorandum pages 
58-61) is denied for the same reasons as set forth in paragraph 1) above. 

4) 	 As to arguments set forth by Defendant Luborsky at pages 8 through 63 of 
his memorandum, the Court has granted Plaintiffs until July 15,2015 to 
respond to the allegations of alleged errors in the Court's Findings of Fact 
and Conclusions of Law. Defendants shall then have until July 27, 2015 to 
file a response to Plaintiffs' response. 

The objection and exception of the parties to the extent that the rulings set forth herein 

are contrary to those expressed in their motions, memoranda and other pleadings or at the 

hearing are preserved. 

The Clerk is directed to mail a copy of this Order to all counsel of record. 

7- tS -($ ~-

ENrER: ,ffj !@iy 
JEFFREY . REED, JUDGE 

Prepared by: 

I - - J iSTATE OF WESTYJRGJNrA~«Ituvv~I ~ S'/ff/]pr:- fk~t - COUNlYOFWOOD, rO-'MT: 
Walt Auvil (WVSB #190) / .1!£~?1U~('r-

-I, CAROLE JONES, Clerkoftha CircultCourt of
Rusen & Auvil, PLLC r Wood County, West VirgInia, hereby certify that 
1208 Market Street the foregoing Is ~ true and completo~.t:)JNofan 

. nm"' .. .....m. .... rll... "_r... Court, on the ~ Q fParkersburg, WV 26101 :JU lv. L..f:!./..£..:;., as Fu/lyasthesamea:e~
(304) 485-3058 	 . lome cSt record. - _ 

Glv.en under mvhand and.aeaJ of said CIrcu! 

Court, ~IStherb~'~-s.:. 
_ ; ClerkoftheCircu~ 
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Approved as to form by: 

f·/ E /'
/I~/f!f~~


v I 
Samuel M. Brock III (WVSB# 9216) 
David A. Bosak (WVSB # 11947) 
300 Kanawha Boulevard, East 
Charleston, West Virginia 25301 
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