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STATEMENT OF THE CASE 


On August 18,2009, the plaintiffs/respondents I filed their complaint in this case in the Wood 

County Circuit Court alleging that the named corporate defendants and corporate executive Cindy 

Walton had wrongfully discharged them on March 11,2009, from their employment at the Trade 

Secrets Beauty Salon in Vienna, West Virginia. Plaintiffs claimed their discharges were wrongful 

because they were based on plaintiffs' refusals to agree to sign a mandatory arbitration agreement 

and thereby waive their rights to a jury trial, to agree to a noncompete clause, and to agree to a 

nonsolicitation clause. Plaintiffs claimed their discharges violated substantial public policies of 

West Virginia. 

The defendants thereafter removed the case to federal court in the Southern District ofWest 

Virginia. Following plaintiffs' motion for remand, the district court remanded the case to the Wood 

Circuit Court and awarded attorneys' fees to the plaintiffs for the unjustified removal. Back in state 

court, the case was again held in abeyance when one ofthe defendants, Premier Salons Beauty, Inc., 

filed a petition for bankruptcy in the Delaware federal bankruptcy court. (That corporation was 

eventually dissolved and dropped from the case.) Plaintiffs moved to take discovery on whether 

evidence existed that would enable them to pierce the corporate veil and name Premier's CEO Brian 

Lubarsky as a defendant 31:·1 ~ ... ~;~ h!m personally liable foroJ.heir rlb:~horges. The cirCLlit. court 

granted the request, and plaintiffs deposed Mr. Luborsky. Using that deposition, the plaintiffs then 

moved to amend the complaint to add Mr. Luborsky as a defendant. The court granted that motion, 

the plaintiffs amended their complaint, Appendix (hereafter "App.") 55-67, and on August 3, 2012, 

the defendants, including Mr. Luborsky, filed their answer. App. 68-77. 

The parties proceeded through discovery, and the court entered numerous scheduling orders. 

The case was set for trial several times, but on each occasion the trial was continued upon motion 

ofone or more ofthe defendants. On April 8, 2013, counsel for defendants moved to withdraw from 

IThis brief will refer to the respondents as "plaintiffs" and to the petitioner as either ''the 
defendant" or "Luborsky." 
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representation. They remained defense counsel until November 12,2013, when the court entered 

an order granting their motion. After that order, Mr. Luborsky and the Premier Corporations 

(Premier Salons, Inc. and Premier Salons International) simply stopped participating in the case. The 

plaintiffs subsequently agreed to the dismissals ofdefendants Regis Corporation and Cindy Walton, 

leaving Luborsky and the Premier Corporations as the defendants. 

The matter was again set for trial, this time for January 27, 2015, in a bench trial. Plaintiffs 

appeared and presented their case; no one appeared to represent Mr. Luborsky and the Premier 

Corporations nor did Luborsky appear on his own behalf. On April 27, 2015, the court entered its 

judgment order with findings of facts and conclusions of law. The order ruled for the plaintiffs and 

awarded them damages of about $400,000. 

On May 7, 2015, Mr. Luborsky filed a motion to amend or alter the judgment or for a new 

trial. The circuit court denied that motion in orders entered on July 15,2015, and March 3, 2016. 

Appeals of each order ensued and were subsequently consolidated by this Court. 

STATEMENT OF FACTS 

All of the plaintiffs were employed at the Trade Secrets hair salon in the Vienna Mall, 

Vienna, West Virginia. Their positions and their dates of employment at Trade Secrets were: 

Kimberly Carroll- IL:dres<;er,-Novembcr 16, .1996 - 1-.larch 11, 20fl9 (App. 163-54) .., 
James Brown - Barber/Stylist, September, 2001 - March 11, 2009 (App. 179-80) 
Carrie Shook - Hair Stylist, November, 1999 - August, 2005 and January, 2006 - March 11, 
2009 CAppo 189-93) 
Ginger Riggins - Beauty Advisor, October, 2007 - March 11, 2009 CAppo 198-99) 
Amanda Malone - Beauty Advisor, February 14,2006 - approximately February, 2007 and 
May 31,2008 - March 11,2009 (App. 213-14) 
Sue Little - Hairdresser, approximately March, 1999 - March 11, 2009 (App. 222) 

The Trade Secrets Salon at the time of plaintiffs' hires was owned and operated by the Regis 

Corporation. App. 156-57. In early 2009, Regis sold the Trade Secrets Salon to Premier Salons 

Beauty, Inc. App. 156-57, 164-65. 

After Premier took over, Mr. Luborsky - who "ran the company," App. 160 - held a 

conference call with his regional managers. They included Cindy Walton, who was the regional 

manager with oversight of the Vienna salon. During the call, Luborsky informed the managers that 
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they had to distribute a packet offorms to their employees and require them to sign the forms. Ifany 

employee did not agree to all of the provisions, he or she was to be terminated. App.8. On March 

11,2009, Ms. Walton, acting at the specific direction ofMr. Luborsky, visited the Trade Secrets 

Salon at the Vienna Mall, presented each of the plaintiffs with the set of forms, asked them to sign 

the documents, and informed them that a failure to do so would result in termination. App. 159-60. 

The documents included (1) a covenant not to compete ifplaintiffs' employment relationships with 

Premier were severed; (2) a covenant not to solicit Premier customers if their employment 

relationships with Premier were severed; and (3) an agreement to arbitrate any employment disputes 

they might have with Premier. App. 157-58, 250-51. 

Each of the plaintiffs read the paperwork and each of the plaintiffs disagreed with the 

covenants not to compete and not to solicit customers and the agreement to arbitrate employment 

disputes. Consequently, they refused to sign the documents and, consequently, upon Mr. Luborsky's 

directive, their employment with Premier was terminated that day. App. 159, 162-63. 

The covenant not to compete that plaintiffs2 refused to sign stated: 

I understand that while Premier Salons employees such as myself may develop a 
personal relationship with some of the Salon's clients, these clients are at all times 
clients of Premier Salons. Premier Salons agrees to provide you access to the 
company's Confidential Information, which is defined as any information not 
generally known :n our hli':::Dess by third partie;:;, im.:ludi:::;-our competitors or the" 
general public, and illcludes uade secrets. It also includes information about clients, 
including client lists, marketing, sales, employee compensation and finances. For 
example, Confidential Information may be contained in marketing plan or proposals, 
client lists, the particular needs and requirements ofclients, the identity ofclients and 
potential clients, and sales and purchasing data. As a Premier Salons employee, 
either during or after your term of employment, you may not disclose Confidential 
Information which you may learn or acquire during your term ofemployment to any 
other person or entity or use Confidential Information for your own benefit or for the 
benefit of another person unless specifically directed to do so. By signing this 
agreement, and in c<;msideration of the company's provisions of Confidential 
Information to you, you agree that during your employment with Premier Salons and 
for a period ofSix (6) months immediately following your employment with Premier 
Salons, you will not directly or indirectly render services to or for any person, firm, 
corporation or business directly or indirectly involved in the provision of hair salon 
services within a radius of seven (7) miles of your home salon(s) without the prior 

2Plaintiff Shook was told by Ms. Walton that she would not have to sign the noncompete 
provision. App. 191. 
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-------

---------

written consent ofPremier Salons corporate office, which consent may be granted in 
its sole discretion. Consistent with the above, you agree that the company has 
promised to make such Confidential Information available to you in exchange for 
your agreement not to compete with Premier Salons or disclose the company's 
Confidential Information as detailed above. 

You should be aware that any violation ofthe terms ofthis Non-Compete Agreement 
may cause irreparable harm to Premier Salons and entitle Premier Salons to 
injunctive relief in any court having jurisdiction, as well as entitlement to the 
damages caused to the business ofpremier Salons. In the event that you shall violate 
the provisions of this agreement, you understand and agree that damages will be 
difficult to reasonably ascertain, and you agree that you shall immediately pay to 
Premier Salons, as liquidated damages and not as a penalty, the sum of Five 
Thousand ($5,000.00) for such violation. 

I confirm that in the event that my employment with Premier Salons Beauty Inc 
terminates for any reason, I will be able to earn a livelihood outside Premier's market 
area due to my experience and capabilities and the number ofopportunities that exist 
outside of premier's market area. I understand that my ability to earn a livelihood 
without violating the terms of this Agreement is a material condition of my 
employment. . 

I acknowledge that I have read and understand the Non-Compete Agreement and, 
following an opportunity to consult with independent counsel, indicate my agreement 
to the foregoing. 

Employee Signature _____________ Date 

App.250. 

The covenant not to solicit Premier customers that plaintiffs refused to sign stated: 
i ,; .. 

~ ," 

I understand that Premier Salons is in the business uf providing salon and beauty 
services to its customers, and that its employees are one of the most valuable assets 
of its business. In consideration of my being employed by Premier Salons, I agree 
that during my employment and for a period of 12 months afterwards, that I will not 
solicit, entice or persuade any other employees of Premier Salons to leave their 
employment with Premier Salons for any reason. I realize that if I was to solicit or 
persuade any ofpremier's employees to leave premier for any reason, that Premier 
would suffer substantial damages to its business, the exact amount of which would 
be difficult to ascertain. If breach of this non-solicitation agreement, I agree to pay 
Premier Salons as liquidated damages and not as a penalty the sum of$7,500.00 for 
each violation. I understand and agree that damages may not completely compensate 
Premier Salons for my beach as set forth above, Premier shall be entitled to obtain 
equitable injunctive relief against me. 

EmpI oyee Signature___________________________________ 
Date 

App.251. 
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The covenant to arbitrate all employment disputes that might arise with Premier stated: 

This Agreement to arbitrate all disputes arising from employment is between 
-Employee and Premier Salons, Inc., ("Company"), excluding any and all disputes 
and/or litigation regarding the enforcement, breach, and/or applicability of all non
competition agreements, covenants, and/or contracts between Premier and the 
employee. 

1. 	 In the event of any dispute, claim or controversy between Employee and Company, 
its Area Supervisors, Regional Managers, Vice Presidents, officers, employees or 
agents, both parties agree to submit such dispute, claim or controversy to final and 
binding arbitration, including but not limited to claims for breach of contract, civil 
tort and employment discrimination such as violation ofTitle VII ofthe Civil Rights 
Act, Age Discrimination in Employment Act, the American with Disability Act, the 
Family Medical Leave Act, the Fair Employment and Housing Act, and other State 
or Federal employment related laws. Both Employee and Company acknowledge 
that they are giving up their right to a jury trial in civil court. 

2. 	 I understand and agree that this Agreement to arbitrate does not apply to any claims 
I may have for Workers' Compensation or unemployment compensation benefits or 
to claims by the Company or me for injunctive or other equitable relief. 

3. 	 The arbitration shall be conducted by a single arbitrator selected either by mutual 
agreement ofEmployee and Company or ifthey cannot agree, from an odd-numbered 
list ofexperienced employment law arbitrators provided by the American Arbitration 
Association. Each party shall strike one arbitrator from the list alternatively until 
only one arbitrator remains. The arbitrator shall have all powers conferred by law 
and a judgment may be entered on the award by a court of law having jurisdiction. 
The arbitrator shall issue a written opinion supporting the reasons for the award and 
judgment. The award and judgment shall be binding and final on both parties. 
Each party shall have the right to conduct such discovery, including but not limited 
to the taking ofdepositions, as may be available in any civil action filed in any state 
court. 
Each party shall pay their own arbitration related expenses unless state law requires 
otherwise, in ',',hic:,_ case the Company ;,haU ;:ay 3.11 Eilbiuation related ex.p~r:SeS. .
This Agreement shall continue during the term of employment and thereafter 
regarding any employment-related disputes. This Agreement may only be modified 
ifby written agreement signed by both Employee and the President ofthe Company. 
Employee has been advised to seek an attorney for advice regarding the effect ofthis 
Agreement prior to signing it. 
Employee and Company understand that by signing this Agreement, they give 
up their right to a civil trial and their right to a trial by jury. 
Ifany ofthe provisions ofthis Agreement are found null, void or inoperative, for any 
reason, the remaining provisions will remain in full force and effect. 

Acknowledge that I have read and understand the Arbitration Agreement and 
indicate my agreement to the foregoing, 

Employee Signature_______________ 
Date_______ 

App. 251 (emphasis in the original). 

The covenants not to compete and not to solicit Premier customers would have severely 
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restricted plaintiffs' employment opportunities and ability to earn income if their Premier 

employment were terminated because hair dressers, hair stylists, and barbers are heavily dependent 

upon the clientele that they established through years ofserving their clients. App. 168-69, 181-82, 

188-89, 191,217,224-25. For these reasons, the circuit court concluded that the covenants not to 

compete with Premier and not to solicit Premier costumers would have imposed umeasonable 

restraints on plaintiffs' ability to earn a livelihood. App. 272. The court also found that the 

liquidated damages provisions in the covenants not to compete and not to solicit Premier customers 

were unreasonable and oppressive. Id. 

Plaintiffs did not sign the agreement to arbitrate employment disputes because they did not 

want to surrender their rights to pursue judicial relief and to have any claims they might have against 

Premier resolved by a trial by jury. App., e.g., 170, 183, 192, 217, 224-25. As indicated above, the 

agreement expressly provided that the signator was waiving that right. 

After informing plaintiffs of their terminations for their refusal to sign the agrements, Ms. 

Walton called Premier's Vice President Shelby Michaels, whose direct supervisor was defendant 

Luborsky, and asked her for advice on what to do; Ms. Michaels advised Walton to call the police 

and have the plaintiffs removed from the store. App. 161-62. Both the Mall security and the Vienna 

Police Department were.::o;"ta~.t"Gtl .lli.d auivcd cn tht;; scene. r1ep()1iL~' cOllferred with Ms. Walton. 

who informed them the plaintiffs had been fired; the police then convened a meeting ofthe plaintiffs 

in the salon, informed them that they had been terminated, and that they had to depart immediately 

from the premises. App. 171-72, 193,206-08,227-28. There was no evidence that the plaintiffs had 

refused to leave the store. The police escorted the plaintiffs to the salon exit. App. 172-73, 185, 

193-94,217-18,227-28. 

There were customers in the salon when the police convened the meeting to tell the plaintiffs 

they had been fired and had to leave immediately, there were additional customers in the store when 

the police escorted the plaintiffs from the store, and the police's escort of the plaintiffs out of the 

store was visible to Mall customers passing by and to customers and employees in stores adjacent 
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to and opposite from the Trade Secrets Salon. App. 171-73, 187-88, 193-94,206-08,212-16,227

28. Each ofthe plaintiffs suffered emotional distress, humiliation, embarrassment, and stress from 

being terminated from their employment, from suffering the ignominy of being escorted out of the 

store by the police in front ofstore customers, mall customers, and mall employees, and from facing 

the insecurity ofbeing unemployed. App. 170-75,187,194-95,212-13,217-18,231. The trial court 

so found. App. 275. 

SUMMARY OF ARGUMENT 

Waiver ofDefenses. Defendant Luborsky waived any claim he might have to challenge the 

sufficiency ofservice ofprocess on him or the circuit court's personal jurisdiction over him. On July 

3,2012, the circuit court granted plaintiffs' Motion to Amend the complaint to add Luborsky as a 

defendant and allowed defendants twenty (20) days from service ofthe Second Amended Complaint 

within which to answer or otherwise respond to the pleading. On or about August 2, 2012, 

defendants, including Defendant Luborsky, filed Defendants' Answer to Second Amended 

Complaint. App. 68-77. The answerresponded to all ofthe amended complaint's factual allegations 

and then added numerous boiler plate defenses that included insufficiency and lack of service of 

process. The answer did not specify on whom or how the service of process failed. Defendant 

Luborsk)' also claimed the. ::,mrt lacked p('rsonal jurisdiction. He n~ver, ho~e,yer, brought those. ?

assertions before the court by motion until after the trial in the case. 

According to FRANKLIN D. CLECKLEY, ROBIN JEAN DAVIS, AND LOUIS 1. PALMER, JR, 

LITIGATION HANDBOOK ON WEST VIRGINIA RULES OF CIVIL PROCEDURE 417-18 (4th ed. 2012): 

A defendant may waive the defense of insufficiency of service of process through 
defense ofthe action on the merits or other conduct inconsistent with the defense. Moreover, 
a defendant may waive the defense even ifhelshe preserved the defense by including it in an 
answer. Such a waiver may occur when there is undue delay in filing a motion so that the 
court may rule upon the issue. When unjustifiable delay in bringing the defense for 
resolution produces a prejudice to the plaintiff, courts have found that the defendant has 
waived hislher right to assert the defense. 

(Emphasis added.) 

In the present case, the period oftime between Luborsky' s answer to the amended complaint 
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and his motion raising the service and jurisdictional defenses ran from August 3, 2012, until May 

7,2015, or over two years and nine months. App. 701 & 704. Following Luborsky's entry into the 

case in August, 2012, the parties (including Luborsky through his counsel) engaged in (inter alia) 

extensive discovery, a partial summary judgment argument, numerous scheduling conferences, 

submissions ofpretrial memoranda and jury instructions, and mediation. App. 701-03. Throughout 

all of those proceedings over the merits of the plaintiffs' claims, Luborsky's counsel vigorously 

disputed liability but never once raised, or even intimated raising, an insufficient service defense. 

After defendant's counsel were allowed to withdraw, Luborsky simply thumbed his nose at the case 

and the West Virginia court, responding to no court order, making no inquiry, and certainly not 

moving to dismiss for failure of service or lack ofjurisdiction. Meanwhile, in the intervening 33 

months, the plaintiffs conscientiously spent their time and money in pursuing the case on the merits 

and a busy circuit court invested its resources in hearings on numerous issues, in scheduling 

conferences, and ultimately in trying the case and forging Findings ofFacts and Conclusions ofLaw. 

The circuit court correctly concluded Luborsky had waived his claimed defenses for failure of 

process, lack ofjurisdiction, and fundamental fairness. 

Personal Jurisdiction. The circuit court properly asserted personal jurisdiction over Mr. 

H· d' . ~ .. . . .. th V·' . - 11 • d .LUb01"3.ky is lrectlC!:c,t ;'::.)~ ;::lSiGeSS vperatmg E' c~:: IC:-.7Ja NIall constltute tra!1saGtl1~g 

business in this State and provided jurisdiction under West Virginia Code § 56-3-33(a)(1). 

Furthermore, his personal direction to Cindy Walton to terminate any employee who refused to sign 

the anticompetition and arbitration provision caused tortious injuries in the State and thereby 

permitted jurisdiction under § 56-3-33(a)(3). Those facts are also sufficient to satisfy federal due 

process minimum contacts standards. 
. 

Causation. Plaintiffs were tern1inated from their Premier employment because they refused 

to agree to sign the anti competitive provisions and an agreement to arbitrate all oftheir employment 

disputes with Premier. Cindy Walton testified (App. 158-60) that Premier Salons was requiring all 

employees to agree to the provisions in the documentation or suffer termination and that this edict 
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came from Brian Luborsky. Kim Carroll's testimony included the following exchange: 

Q: You had a conversation with [Cindy Walton, Premier's regional supervisor]? 
A: I went to the back room with her. She told me that she wanted to know if! was going to 
sign the paperwork, and I told her we were having some issues with it. She said, "It's non
negotiable. You either sign it, or you get your stuff and get out." 

..?Q: . •. D1'd you sIgn It. 
A: No. 

Q: ... [W]hat did Mrs. Walton do after you said you weren't going to sign it? 
A: She told me to get my stuff and get out. 

App. at 167-68, 170. The other stylists sounded the same themes. J. Brown, App. 185-88; C. Shook, 

App. 190-91; S. Little, App. 224-25 (Walton 'just told me that if! did not sign [the provisions], that 

I was to go out, get my things, and leave"). Carrie Shook stated that she was told by Cindy Walton 

that she would not have to sign the noncompete clause, but she would have to agree to the provision 

that she could not solicit any of her customers if she left Premier employment. App. 191. Each of 

the stylists also refused to sign the agreement to arbitrate all disputes with Premier because they did 

not want to relinquish their rights to jury trial and access to the courts. C. Walton, App. 160-61; K. 

Carroll, App. 169-70; 1. Brown, App. 182-83; C. Shook, App. 192-93; S. Little, App. 224. 

The two plaintiffs that worked as beauty advisors, Ginger Riggins and Amanda Malone, both 

testified that they had been informed by their supervisor that they were going to have to sign the 

l' . ~ "new hire" papelS or be di::;ct.;·ged, both ub.i.::ctd to the plOvisioTI:-- .\~;;;ling .with 110ft-competition 

and mandatory arbitration, both were summoned to the back of the salon at the direction of Ms. 

Walton, and both were then informed by the police that they had been terminated and had to leave 

the premises. G. Riggins, App. 190-92, 196-97; A. Malone, App. 216-17. 

All ofthe plaintiffs refused to sign one or both aspects ofthe non-competition provisions and 

all refused to agree to the arbitration provision because they did not want to waive their rights to a 

civil jury trial. The decisions were made to terminate their employment because of those refusals. 

The record permits no other conclusion. 

Pleading the Nonsolicitation Provision. The plaintiffs properly plead their objection to the 

nonsolicitation provision in their second amended complaint when they alleged that Premier's 
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noncompete agreement and its insistence on unreasonable liquidated damages curtailed their rights 

under West Virginia law. Even if that is not sufficient, defendant waived his any defect by failing 

to object to the plaintiffs' presentations of argument and evidence on the nonsolicitation provision 

in the circuit court. Moreover, all of the plaintiffs were also terminated for failing to agree to the 

arbitration provision. 

Substantial Public Policy Preserving Right to Jury Trial. Defendant violated a substantial 

public policy of West Virginia when it terminated the plaintiffs fot their refusal to agree to waive 

their rights to a jury trial and to take their disputes with Premier to court and to, instead, arbitrate all 

of them. "[T]he right of trial by jury ... shall be preserved." That guarantee appears in Article III, 

§ 13 of the West Virginia Constitution, adopted in 1872. Its antecedents appeared in Article n, § 7 

of our 1863 Constitution and as § 11 of the Bills of Rights in each of the three Constitutions of 

Virginia (1776,1830, and 1851) that governed us prior to Statehood. The guarantee was in the 1776 

Declaration of Rights drafted by George Mason, which became the model for the 7th Amendment 

to the United States Constitution. 

We have continued to sustain a deep devotion to the right to a trial before one's peers. E.g., 

Bishop Coal Co. v. Salyers, 181 W. Va. 71,380 S.E.2d 238 (1989); WESTVIRGINlA RULES OF CIVIL 

RROCED'L'RE, R~..dE3 38 ("Th\:' :'j::rt .J trial by jury as dc-dared L~i' the; Coc~,titution ol' statutes of the 

State shall be preserved to the parties inviolate") and 39. What's more, the § 13 right is reenforced 

by the Article III, § 10 right to due process of law, the § 16 right to petition the government for 

redress of grievances, and the § 17 rights to have access to .the courts of this State and for remedy 

by due course of law for injuries suffered. 

Substantial Public Policy Protecting Free Employment Opportunities. The circuit court 

correctly held that any discharge based on a worker's refusal to agree to Premier's noncompetition 

and nonsolicitation provisions would violate a substantial public policy ofWest Virginia. This State 

recognizes that there is a substantial public policy in favor of free employment opportunities and 

against unreasonable restraints on them; covenants not to compete against an employer and 
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covenants not to solicit an employer's customers can impose such unreasonable restraints. E.g., 

Voorhees v. Guyan Machinery Co., 191 W. Va. 450, 446 S.E.2d 672 (1994); Moore Business Forms, 

Inc. v. Fappiano, 181 W. Va. 305, 382 S.E.2d499 (1989); Appalachian Laboratories, Inc. v. Bostic, 

178 W. Va. 386, 359 S.E.2d 614 (1987). In this case, the plaintiffs testified that hair stylists' and 

barbers' business success is heavily dependent upon sustaining their established clientele and is 

geographically sensitive and that Premier's anticompetitive covenants would have required them, 

ifseparated from Premiere, to endure difficult economic hardships. App. 158-59 (Carroll), 188-89 

(Brown), 191 (Shook, regarding the nonsolicitation provision), 224-25 (Little). The circuit court 

therefore reasonably concluded that discharging the plaintiffs for refusing to agree to those 

provisions violated the substantial public policy enunciated in the above cases. In addition, Premier 

offered no consideration in exchange for plaintiffs' agreement to the restrictions or any business 

rationale to support the covenants. 

Emotional Distress Damages. The trial court properly awarded emotional distress damages 

to the plaintiffs for the emotional injuries they suffered from their termination and from the 

humiliation and distress that they felt upon being escorted from the salon by the police. All plaintiffs 

provided unrebutted testimony of their distress. There was no justification for the police escort. 

Plaintilfs alliO ·time eiigiiged :--1 ,1; ,} inC;i.ppropriate ur threme, jng h)k'.-il :j: The USt of th\:' police t6 

take plaintiffs out of the store in full view of its customers and of mall customers and employees 

foreseeably and understandably caused plaintiffs to endure great embarrassment. 

Piercing the Corporate Veil. This Court has held: 

[DJecisions to look beyond, inside and through corporate facades must be 
made case-by-case, with particular attention to factual details. 

Decisions to "pierce" involve multifarious considerations, including 
inadequacy of capital structures, whether personal and corporate funds have 
been commingled without regard to corporate form by a sole shareholder, 
whether two corporations have commingled their funds so that their accounts 
are interchangeable; whether they have failed to follow corporate formalities, 
siphoning funds from one corporation to another without regard to harm 
caused either entity, or failed to keep separate records. Other reasons to 
disregard the structure are: total control and dominance ofone corporation by 
another or a shareholder; existence ofa dummy corporation with no business 
activity or purpose; violation of law or public policy; a unity of interest and 
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ownership that causes one party or entity to be indistinguishable from 
another; comm~.m shareholders, common officers and employees, and 
common facilities. (emphasis in original) (footnote omitted). 

St. Peter v. Ampak-Division ofGatewood Products, Inc., 199 W. Va. 365, 372-73, 484 S.E.2d 481, 

488-89 (1997); Southern Electrical Supply Co. v. Raleigh County National Bank, 173 W. Va. 780, 

788,320 S.E.2d 515,523 (1984); accord, Laya v. Erin Homes, Inc., 177 W. Va. 343; 352 S.E.2d 93 

(1986)(Syllabus Points 1-6). The circuit court carefully analyzed those factors in its Findings of 

Facts 60-71. Those findings justified the Court's Conclusions ofLaw 10 through 20 that, taking into 

account the Laya factors, the unity of interests between Luborsky and Premier, the overlapping 

corporate and personal structures, and the strong equities in the case all worked to warrant piercing 

the corporate veil and leaving Mr. Luborsky personally liable. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

There is no need for oral argument in this case. The circuit court's judgment order in this 

case included carefully crafted and documented findings of fact and well-reasoned conclusions of 

law based on settled case law. As explained below, there was no error in its findings and 

conclusions and no issue of controverted law is presented by the appeal. 

STANDARD OF REVIEW 

This Court has defir;("d the ':C0r~ of~pc11ate review of;} ,-ir(~uit conrt o.rder as follows: 

In reviewing challenges to the findings and conclusions of the circuit court, we apply a 
two-prong deferential standard of review. We review the final order and the ultimate 
disposition under an abuse of discretion standard, and we review the circuit court's 
underlying factual findings lmder a clearly erroneous standard. Questions oflaw are subject 
to a de novo review. 

E.g., Syllabus Point 2, Walker v. West Virginia Ethics Com in, 201 W.Va. 108, 492 S.E.2d 167 

(1997). Appellate review of a trial court's ruling on forfeiture or waiver of a Rule 12(b) defense is 

for abuse ofdiscretion. E.g., King v. Taylor, 694 F.3d 650,659 (6th Cir. 2012); Lechoslaw v. Bank 

ofAm., NA., 618 F.3d 49,55-56 (1st Cir.2010); United States v. Ziegler Bolt & Parts Co., 111 F.3d 

878, 880, 882 (Fed. Cir.1997). 

12 



ARGUMENT 


1. 	 THE CIRCUIT COURT CORRECTLY RULED THAT DEFENDANT LUBORSKY 
WAIVED ANY DEFENSES RELATING TO INEFFECTIVE SERVICE OF PROCESS. 

The defendant's claimed defenses for insufficient service of process - whether for 

noncompliance with the Hague Service Convention or with the West Virginia Rules of Civil 

Procedure - and for lack ofpersonal jurisdiction all fail because he waived them by failing to bring 

them before the circuit court by a timely filed motion. Instead, Mr. Luborsky waited two years and 

nine months after he filed his answer and until after the case was tried before asserting that he was 

never properly served and that the court lacked personal jurisdiction. His defense for failure of the 

plaintiffs to comply with the Hague Convention must be rejected not only for the reasons set forth 

below but also because he failed to raise it in either his answer or by motion. See West Virginia Rule 

of Civil Procedure 12(h). 

A review ofthe proceedings below helps to demonstrate the correctness ofthe circuit court's 

finding that the defendant forfeited his insufficiency of service and personal jurisdiction defenses. 

On May 24,2011, the trial court entered an order allowing the plaintiffs to conduct discovery 

related to plaintiffs' request to pierce the corporate veil and to subject defendant Luborsky to the 

jurisdiction ofthe court and to potential personal liability . This order was prepared following hearing 

upon plaintiffs' Motion to A~nen0 ~liC First Amended Complaim and establiShed a discovery and 

briefing schedule regarding those issues. Thereafter, the plaintiffs deposed Mr. Luborsky. Relying 

on information obtained in the deposition, the plaintiffs then moved to amend the complaint, 

essentially to add Luborsky as a party. 

On July 3, 2012, the circuit court granted plaintiffs' Motion to Amend the complaint to add 

Luborsky as a defendant and allowed defendants twenty (20) days from service of the Second 

Amended Complaint within which to answer or otherwise respond to the pleading. On or about 

August 2, 2012, defendants, including defendant Luborsky, filed Defendants' Answer to Second 

Amended Complaint. App.68-77, The answerresponded to all ofthe amended complaint's factual 

allegations and then added numerous boiler plate defenses that included insufficiency and lack of 
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service of process. The answer did not specify on whom or how the service of process failed. 

Defendant Luborsky also claimed that the COl,lrt lacked personal jurisdiction over him. 

By agreement ofthe parties, the circuit court entered a Scheduling Order on August 21,2012, 

which provided that any dispositive motions were to be filed on or before April 19, 2013, and set the 

case for trial for Tuesday, July 9, 2013, as case number one. No motions to dismiss for failure of 

service of process or jurisdiction were submitted either before or after the April 19th deadline. 

On July 5, 2013, the court heard defendants' motion to continue the July 9th trial. After 

considering the letter submissions and arguments of counsel, the court granted the motion to 

continue and rescheduled the trial for October 8, 2013, and, as a further safeguard, provided that in 

the event the case could not be tried on October 8, the court also placed the matter first on the civil 

case docket for April 8, 2014. App.98-100. 

Meanwhile, defendants' counsel- Briggs and Morgan PA, Ankoor Bagchi and Gregory J. 

Stemnoe, and Jackson Kelly PLLC, W. Scott Evans and Christopher M. Green - had moved in April, 

2013, to withdraw from the case, including from their representation ofDefendant Luborsky. App. 

81-97. Defendants' counsel attached to their motion a proposed order that included a direction to 

the clerk to serve the defendants at their respective addresses and specified in it that Lubarsky should 

.- ~ -be s~rved at 8341 Tenth A~/('l"le N(;rtl; in GoldenValley, Mirul~soia. App. :85. The Court permjttcd 

defense counsel to withdraw from the case by an order entered on November 12,2013. App. 101-03. 

The order directed plaintiffs' counsel to serve all pleadings and filings in the case upon Mr. Lubarsky 

at the address of8341 Tenth Avenue North" Golden Valley, Minnesota, 55427, consistent with the 

address provided to it by Lubarsky'S counsel. After the entry of that Order, plaintiffs served their 

filings by mailing them to Brian Luborsky at 8341 Tenth Avenue North, Golden Valley, Minnesota 

55427. The mailings to that address included the plaintiffs' proposed findings of facts and 

conclusions, which Luborsky admits to receiving. App.287.3 

3Mr. Lubarsky's affidavit filed with his post-trial motion states that he never received any 
papers in the case until he received the plaintiffs' proposed finding of facts and conclusions of 
law in mid-March of2015. App.287. His affidavit offers no explanation how the proposed 
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The case was not tried on October 8, 2013, so it was carried forth for trial on April 8, 2014. 

On March 27, 2014, however, defendant Cindy Walton moved for a continuance because former 

defense counsel had not informed her about the progress in the case and her new counsel needed 

more time to prepare. Plaintiffs opposed the motion. On April 4th, the court heard argument on the 

motion and granted it, with the trial date to be reset at a later scheduling conference. That 

conference, held on June 2, 2014, produced a new scheduling order that set yet another round of 

deadlines and schedules for the litigants to meet. The order, entered on July 8, 2014, directed that 

"any and all pretrial motions (including in limine and dispositive motions) shall be filed and properly 

noticed for hearing at the pretrial conference, or such earlier date as set by counsel." App. 811-12. 

The pretrial conference was set for January 5,2015, and the Court noted that all parties were directed 

to deliver pretrial conference memoranda to the Judge's office not less than three weekdays before 

the pretrial conference which memoranda would include in them, inter alia, theories of defense 

together with citations to supporting legal authority, list ofwitnesses, including names and addresses 

ofall witnesses and the purpose ofthe testimony ofthe witnesses and a list ofexhibits. The Premier 

defendants and defendant Luborsky filed none ofthese documents. The order required the clerk "to 

forward certified copies of this Order to all counsel of record and unrepresented parties." Id. The 

p•.{;ourt-St.t the new trial-date f."'lrJanI13ry 27, :'015""" 

Plaintiffs reached a resolution of issues between themselves and defendant Walton, and an 

order dismissing defendant Walton as to any potential liability was entered, but this Order excluded 

any potential respondeat superior liability of the remaining defendants due to actions takenj by 

Walton on their behalf. 

The case was finally tried on January 27,2015, fully two years, five months, and 24 days 

after Luborsky had filed his answer claiming insufficient or lack of service and lack of personal 

jurisdiction. Mr. Luborsky was deposed in the case, he filed an answer, he hired lawyers to represent 

findings and conclusions sent to the Golden Valley address reached him but the prior mailings 
sent to the same address during the preceding 17 months did not reach him. 
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him, and they quit on him. He had some obligation during this stretch oftime to bring his claimed 

defenses to the attention of the court by motion or other appearance. 

The numerous orders of the circuit court setting forth the respective responsibilities of the 

parties applied to all parties, including defendant Luborsky, and were mailed to him by service upon 

his former counsel and then directly to Luborsky after counsel were permitted to withdraw. The 

latter were mailed to him at an address provided to the court by Luborsky's counsel and so ordered 

by the court. Defendant Luborsky nevertheless failed to respond and timely file any pleadings 

raising the service of process or jurisdictional issues so that the circuit court might consider them 

before conducting the scheduled trial. It is inexplicable that defendant would take no action to 

protect his interests or the interests of his corporations until after the entry of an order assessing 

liability against him and two years and nine months after raising the service issues. 

Luborsky's extraordinary disdain for the judicial process - which included failing to pay four 

sets of lawyers, refusing to appear at or participate meaningfully in mediation, and ignoring the 

proceedings for over two years - has substantially prejudiced the plaintiffs. Their expenditure of 

time and money in pursuing their just claims and in going through the trial has been considerable. 

They had to wait almost five years to get their case to a trial, then only to be saddled with an 

~:.r - . .,..-- incredibly late,.allegatioaoffaill!I~: ofservice ofprocess !lndp.eI.SonaJ.+u'"isdiction. And ifLuborsky . 

had timely raised the service issue, plaintiffs could have taken corrective action. 

The case law supports the circuit court's conclusion that Luborsky waived his Rule 12 

defenses and belies defendant' s ass.~rtion that West Virginia lacks clarity on the question. According 

to FRANKLIN D. CLECKLEY, ROBIN JEAN DAVIS, AND LOUIS J. PALMER, JR, LITIGATION HANDBOOK 

ON WEST VIRGINIA RULES OF CIVIL PROCEDURE 417-18 (4th ed. 2012): 

A defendant may waive the defense of insufficiency of service of process through 
defense ofthe action on the merits or other conduct inconsistent with the defense. Moreover, 
a defendant may waive the defense even ifhe!she preserved the defense by including it in an 
answer. Such a waiver may occur when there is undue delay injiling a motion so that the 
court may rule upon the issue. When unjustifiable delay in bringing the defense for 
resolution produces a prejudice to the plaintiff, courts have found that the defendant has 
waived his/her right to assert the defense. 
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(Emphasis added.) The leading authority on federal procedure provides a similar summary of the 

law under the federal Rule 12, which is essentially the same as W.y'R.C.P. 12: 

A party may waive a defense of insufficiency of process or service of process by 
participating in the litigation without asserting it. Even though the defense is included in the 
answer, the party must also at some point raise the issue by motion and seek the court's 
determination ofthe issue. Waiting too long to do so may forfeit the defense. This is similar 
to the manner in which a personal jurisdiction defense may be waived by raising it in the 
answer without further asserting it (see § 12.31 [3]). In either situation, the court must ask 
whether the defendant's conduct in litigating before raising the defense has given the plaintiff 
a reasonable expectation that the defendant will defend the suit on the merits, or whether the 
defendant has caused the court to go to some effort that would be wasted if the motion 
asserting the defense is granted. 

2 MOORE'S FEDERAL PRACTICE § 12.33.[2] (3ed ed. 2015). 

Numerous cases support these summaries. King v. Taylor, 694 F.3d 650 (6th Cir. 2012), for 

example, held that a defendant who waited "nearly a year" from filing his answer and until the 

summary judgment stage had forfeited his right to raise by motion his insufficient service defense. 

"Even where a a defendant properly preserves a Rule 12(b) defense by including it in an answer, he 

may forfeit the right to seek a ruling on the defense at a later juncture through his conduct during the 

litigation.... Asserting a Rule 12(b) defense in an answer 'do[es] not preserve the defense in 

perpetuity.' Burton v. N Dutchess Hasp., 106 F.R.D. 477, 481 (S.D.N.Y. 1985). A defendant is 

'required at some point to raise the issue by motion for the court's determination.' Id. Waiting too 
. i;,."\' ''; ;.:;.. ~. .~ ~-4' 

long to do so can forfeit the defense." 694 F.3d at 658; accord, e.g., Datskow v. Teledyne, Inc., 

Continental Products Division, 899 F.2d 1298 (2nd Cir. 1990). 

The cases that the defendant cites and relies upon agree with the above authorities. Matthews 

v. Brookstone Stores, Inc., 431 F. Supp. 2d 1219 (S.D. Ala. 2006), noted that "personal jurisdiction 

[can] be waived, even ifa defendant has nominally preserved the defense by reciting it in an answer, 

ifthat defendant substantially participates in the litigation without actively pursuing its Rule 12(b )(2) 

defense," id. at 1233, and that "delay in challenging personal jurisdiction by motion to dismiss may 

result in waiver, even where ... the defense was asserted in a timely answer." Id., quoting Hamilton 

v. Atlas Turner, Inc., 197 F.3d 58, 60 (2nd Cir.1999). The court identified two organizing principles 

that have marked the decisions on waiver of 12(b) defenses. The first is the length of time that 
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elapses between the answer and the pursuit of the defense: "The longer the time interval, the more 

likely it is that courts will find a waiver." 431 F. Supp. 2d at 1224, citing cases finding a waiver for 

delays between nine months and four years and others finding against waiver for two and seven 

month delays. The second principle looks to the extent of the defendant's conduct in the litigation. 

Applying those axes, the court concluded that a period of four months between the defendant's 

answer to the amended complaint was, while "certainly not a trivial period oftime to [allow] one's 

personal jurisdiction defense to languish just below the treetops and out of sight," was nevertheless 

shorter than the delays in the cases finding waiver. And the defendant pursuing the motion had been 

"a largely passive player" in the litigation. Consequently, the court ruled the defendant had not 

waived the issue. Similarly, defendant's other precedent, Brokerwood Products International (U. S.) 

v. Cuisine Crotone, Inc., 104 Fed. Appx. 376 (5th Cir. 2004) (unreported), also recognized the 

possibility ofwaiver for extended delays but concluded that the seven months period between answer 

and motion in that case did not amount to a waiver. 

In the present case, the period oftime between Lubarsky's answer to the amended complaint 

and his motion raising the service and jurisdictional defenses ran from August 3, 2012, until May 

7,2015, or over two years and nine months! App. 701 & 704. Following Luborsky's entry into the 

case in AUgil~~t" 2012, :he p,,-::'ti.::- (;r!c;ucii!lf LubGrE.~·~Y through hs coua:3,":l) engaged in (truer. uUa} 

extensive discovery, a partial summary judgment argument, numerous scheduling conferences, 

submissions ofpretrial memoranda and jury instructions, and mediation. App. 701-03. Throughout 

all of those proceedings over the merits of the plaintiffs' claims, Luborsky's counsel vigorously 

disputed liability but never once raised, or even intimated raising, an insufficient service defense. 

After defendant's counsel were allowed to withdraw, Luborsky simply ignored the case and the West 

Virginia court, responding to no court order, making no inquiry, and certainly not moving to dismiss 

for failure ofservice or personal jurisdiction. Meanwhile, in the intervening 33 months, the plaintiffs 

conscientiously spent their time and money in pursuing the case on the merits and a busy circuit 

court invested its resources in hearings on numerous issues, in scheduling conferences, and 
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ultimately in trying the case and forging Findings of Facts and Conclusions of Law. If ever a case 

screamed waiver, this is it. 

II. 	 THE CIRCUIT COURT CORRECTLY CONCLUDED THAT IT HAD PERSONAL 
JURISDICTION OVER DEFENDANT LUBORSKY. 

In addition to the fact that Mr. Luborsky waived his defense oflack ofjurisdiction by failing 

to raise it by motion until after the trial, see Part I, it is also the case that the circuit properly asserted 

personal jurisdiction over him. 

This Court has held that a two-step analysis applies to determining whether a nonresident is 

subject to personal jurisdiction in the state. E.g., Easterling v. American Optical Corporation, 207 

W. Va. 123,539 S.E.2d 588 (2000); Abbottv. Owens-Corning Fiberglass Corporation, 191 W. Va. 

198,444 S.E.2d 285 (1994). First, a court must determine whether any of the jurisdictional bases 

listed in West Virginia Code § 56-3-3 is satisfied. Second, if the plaintiff makes it over the statutory 

hurdle, then it must be determined whether the defendant had sufficient contacts with West Virginia 

to satisfy federal due process standards. Cleckley, Davis & Palmer, supra at 353-54. 

In this case, the facts give the State jurisdiction over Mr. Luborsky according to § 53-3

3(a)(1) and (3). Mr. Luborsky's corporation transacted business in this state - it owned and operated 

the salon at which the plaintiffs worked. Mr. Luborsky "ran the business." App. 160. His direction 
., 

of that enterprise and ilis auc~nplt;U prufit takmg from it brought h~m within 3(a)(1)'s creallon of 

jurisdiction for "transacting any business in this State." Clarkv. Milam, 830 F. Supp. 316 (S.D.W.V. 

1993) (corporate directors and officers were transacting business in the State when their out-of-state 

activities affected a West Virginia business). In addition, Luborsky personally directed Cindy 

Walton in a conference call to submit the anticompetition and arbitration provisions to the Premiere 

employees in the Vienna store, to require the employees to sign the provisions, and to terminate them 

ifthey did not. App. 159-60. That action warranted jurisdiction under subsection 3(a)(3) because 

it was an act that caused a tortious injury in this State. 

Those facts also are sufficient to satisfy due process minimum contacts. It is fair for West 

Virginia to assert its power over a person who directs a business in the State and especially so in this 
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case where the corporate veil has been pierced. Clark, supra; see Part IX, infra. The fact that 

Luborsky, in the course of running that business, directed the commission of a tort violating 

substantial state policies and inflicting serious harms on West Virginia workers makes the fairness 

of the jurisdictional assertion over him patent. 

III. 	 FUNDAMENTAL FAIRNESS REQUIRES AFFIRMANCE OF THE CIRCUIT COURT'S 
JUDGMENT. 

Assuming that "fundamental fairness" is a ground for reversal, separate and apart from any 

specific due process or jurisdictional ground, and assuming further that Mr. Luborsky did not waive 

his right to raise the issue, see Part I, supra, his argument claiming he did not receive fundamental 

fails on its merits. 

It takes more than a little gall for Brian Luborsky to come before the Court invoking a plea 

of fundamental fairness in seeking an altered judgment or new trial. Mr. Luborsky has shown 

disdain for these proceedings from the beginning. He and his corporations and their lawyers have 

initiated one delay after another, first attempting an unwarranted removal to federal court (for which 

defendants were sanctioned by the federal district court), then attempting to shoe hom the case into 

bankruptcy. When court-ordered mediation occurred, Mr. Luborsky was a complete no-show and 

made zero effort to reach some accommodation. A demand was requested by his lawyers, the 

plaintiffs made one, and Mr. Luborsky ignored it. A::; th(; litigatiull procec;;~ed, Mr. Luborsky and his 

corporations went through four sets oflawyers, each one seeking the court's permission to withdraw 

for nonpayment of fees. Each of the withdrawals caused further delays in the litigation proceeding , 
to trial. By the time of the last request for withdrawal, Mr. Luborsky had been deposed, had 

answered the second amended complaint, had been subjected to personal liability, and clearly had 

actual knowledge that he had a law suit pending against him and his corporations in Wood County, 

West Virginia. The Court then delayed the trial date once again to permit Cindy Walton's newly 

hired attorney an opportunity to prepare to represent her. Even after that delay, Mr. Luborsky took 

no steps to defend himself. Finally, the trial was held and the Court entered a judgment. Then, 

miraculously, Mr. Luborsky awakes from his slumber and manages to file a motion within the ten 
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day window permitted for post-trial motions. Mr. Luborsky's submissions are too little, too late. 

Meanwhile, the plaintiffs have been waiting for their fundamental fairness for over seven 

years. 

IV. PLAINTIFFS WERE TERMINATED BECAUSE THEY REFUSED TO AGREE TO THE 
DEFENDANTS' PROPOSED NONCOMPETE PROVISIONS AND THE MANDATORY 
ARBITRATION CLAUSE. 

Somewhat incredibly, the defendant takes the positions that "the commissioned employees 

were not required to sign the non-competition" and that, apparently, there was no causal relationship 

between plaintiffs' refusal to sign the new hire package and their discharges. Such a conclusion 

defies the record in this case. For example, Cindy Walton testified that Premier Salons was requiring 

all employees to agree to the arbitration and anticompetitive provisions suffer termination and that 

this edict came from Brian Luborsky. App. 158-60. Kim Carroll's testimony included the following 

exchange: 

Q: You had a conversation with [Cindy Walton, Premier's regional supervisor]? 
A: I went to the back room with her. She told me that she wanted to know if! was going to 
sign the paperwork, and I told her we were having some issues with it. She said, "It's non
negotiable. You either sign it, or you get your stuff and get out." 
Q D'd ..?: •. , 1 you SIgn It. 
A: No. 

Q: ... [W]hat did Mrs. Walton do after you said you weren't going to sign it? 
A: She told me to ,{,")t ~-;:::. ~tli£i :lnd ;?,ct :.J1lt 

App. at 167-68, 170. The other stylists sounded the same themes. 1. Brown, App. 185, 188-89; C. 

Shook, App. 190-91; S. Little, App. 224-25 (Walton "just told me that in did not sign [Exhibit 1], 

that I was to go out, get my things, and leave"). Carrie Shook stated that she was told by Cindy 

Walton that she would not have to sign the noncompete clause, but she would have to agree to the 

provision that she could not solicit any ofher customers if she left Premier employment. App. 191. 

Each ofthe stylists also refused to sign the agreement to arbitrate all disputes with Premier because 

they did not want to relinquish their rights to jury trial and access to the courts. C. Walton, App. 

160-61; K. Carroll, App. 169-70; 1. Brown, App. 182-83; C. Shook, App. 192-93; S. Little, App. 

224. 
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The two plaintiffs that worked as beauty advisors, Ginger Riggins and Amanda Malone, both 

testified that they had been informed by their supervisor that they were going to have to sign the 

"new hire" papers or be discharged, both objected to the provisions dealing with non-competition 

and mandatory arbitration, both were summoned to the back of the salon at the direction of Ms. 

Walton, and both were then informed by the police that they had been terminated and had to leave 

the premises. G. Riggins, App. 200-01, 206-07; A. Malone, App. 216-17. 

All ofthe plaintiffs refused to sign one or both aspects ofthe non-competition provisions and 

all refused to agree to the arbitration provision because they did not want to waive their rights to a 

civil jury trial. The decisions were made to terminate their employment because of those refusals. 

The record permits no other conclusion. 

The is no question that the plaintiffs lost their jobs, and there is absolutely nothing in the 

record to suggestthey were terminated for any reason other than their refusal to agree to arbitration 

and to limit their job opportunities if separated from Premier. There is no such thing as an 

immaculate discharge from employment. 

V. 	 PLAINTIFFS PROPERLY PLEAD THEIR CLAIM THAT THEIR DISCHARGES 
VIOLATED A SUBSTANTIAL PUBLIC POLICY BECAUSE THEY WERE BASED (IN 
PART) ON PLAINTIFFS' REFUSALS TO AGREE TO THE DEFENDANTS' 
UNREASONABLE DEMAND OF CUSTOMER NON-SOLICITATION. 

The defendant charges, at several points, that the plaintlfts failed to raise in their second 

amended complaint (the complaint that added Mr. Luborskyas a defendant) the claim that they were 

discharged because (among other things) they refused to agree to the non-solicitation provision. 

Paragraph 33 of that complaint states: 

33. The actions of Defendants, and each of them, in requiring the Plaintiffs to execute 
Exhibit A as a condition of continued employment with Defendants violated several 
substantial public policies of the State of West Virginia: 

(b) The requirement that Plaintiffs agree to the stringent "noncompete agreement" 
and liquidated damages provision associated therewith violated Plaintiffs' rights 
under West Virginia law to be free to obtain other employment while failing to 
promote any legitimate business interest of the Defendants[.] 

The demand that plaintiffs not solicit customers is quite clearly part of the noncompete agreement. 
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Disallowing plaintiffs from going after their long-term customers is the essence of prohibiting 

competition. Moreover, the reference in paragraph 33 to the "liquidated damages provision 

associated therewith" specifically captures the liquidated damages clause in the non-solicitation 

paragraph. 

Even if the second amended answer is read to fail to raise the nonsolicitation objection, the 

defendant failed to object to the evidence and arguments that the plaintiffs presented in the circuit 

court and therefore waived any arguments as to defective pleadings. 

Of course, plaintiffs also established that the noncompetition clause and the mandatory 

arbitration provision were unreasonable and that neither could supply a. mandatory condition of 

continued employment without violating a substantial public policy of the State. 

VI. 	 CONDITIONING CONTINUED EMPLOYMENT UPON AN EMPLOYEE'S WAIVER 
OF HIS OR HER RIGHT TO PURSUE CIVIL RELIEF THROUGH A TRIAL BY JURY 
AND THROUGH ACCESS TO THE COURTS OF THIS STATE VIOLATES 
SUBSTANTIAL PUBLIC POLICIES OF WEST VIRGINIA. 

Defendant argues that preserving the right to civil jury trial and access to the courts is not an 

established and substantial public policy of this State. That position cannot be sustained. 

"[T]he right of trial by jury ... shall be preserved." That majestic guarantee appears in 

Article III, § 13 of the West Virginia Constitution, adopted in 1872. Its antecedents appeared in 

Article II, § 7 of our 1863 COll::.i.lcution and as § 11 of the Bills of Rights in each ofthe three 

Constitutions ofVirginia (1776, 1830, and 1851) that governed us prior to Statehood. The guarantee 

was in the 1776 Declaration of Rights drafted by George Mason, which became the model for the 

7th Amendment to the United States Constitution. Thomas Jefferson wrote in a 1789 letter to 

Thomas Paine, "I consider that [trial by jury] as the only anchor ever yet imagined by man, by which 

a government can be held to the principles of its constitution."4 And John Adams insisted that 

4Letter to Thomas Paine, July 11, 1789, quoted in THE OXFORD DICTIONARY OF 
AMERICAN LEGAL QUOTATIONS 220 (Fred R. Shapiro, ed. 1993). 
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"[r]epresentative government and trial by jury are the heart and lungs ofliberty."s The right to trial 

by jury was deeply embedded in Anglo-American common law; Blackstone referred to it as the 

"Palladium" ofEnglish liberties. BLACKSTONE, IV COMMENTARIES 343. The Magna Carta, which 

just had its 800th anniversary (June 15, 1215), promised a "judgment ofpeers" to protect all free men 

from unwarranted injury. Even before then, the Norman nobility included examination by local 

bodies of men under oath in its Domesday Book of 1086. A. E. DICK HOWARD, 1 COMMENTARIES 

ON THE VIRGINIA CONSTITUTION 244 (1974). 

One would be hard pressed to find a right more fundamental, revered, and deeply rooted than 

the right to a trial before one's peers, and it is one for which we have continued to sustain a deep 

devotion. E.g., Bishop Coal Co. v. Salyers, 181 W. Va. 71, 380 S.E.2d 238 (1989); WEST VIRGINIA 

RULES OF CIVIL PROCEDURE, Rules 38 ("The right oftrial by jury as declared by the Constitution or . 

statutes of the State shall be preserved to the parties inviolate") and 39. What's more, the § 13 right 

is reenforced by the Article III, § 10 right to due process of law (also dating to the Magna Carta), the 

§ 16 right to petition the government for redress of grievances, and the § 17 rights to have access to 

the courts of this State and for remedy by due course of law for injuries suffered. This Court, not 

surprisingly, has found that these provisions express substantial public policies ofthis State and that 

- ;" employment dis<.;harges thi. retr:li:>if' 1"or !he excl'c.ise of""their rii:,hts E"e~actionablc l~.fcChmR v. .- . 

Marion County Commission, 178 W. Va. 444, 360 S.E.2d 221 (1987) (employee could recover for 

a discharge made in retaliation for employee's civil action to seek wage payment relief); see 

also Twigg v. Hercules Corp., 185 W. Va. 155,406 S.E.2d 52 (1990) (employee could not be 

discharged for invoking his rights protected by, among other provisions, Article III, § 10). 

It is the case, as defendant notes, that Congress has enacted the Federal Arbitration Act, 9 

u.S.C. §§ 1, et seq., to direct courts to honor arbitration agreements. The whole basis of that law, 

sQuoted in "Your 7th Amendment Right to Trial by Jury," available at: 
https://www.wvaj.org/index.cfm?pg=TrialByJury. Adams added that, without those rights, "we 
have no other fortification against being ridden like horses, fleeced like sheep, worked like cattle 
and fed and clothed like swine and hounds." Id. 
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however, is that there must first be an agreement between parties that would be enforceable. In this 

case, there was no agreement; rather, plaintiffs insisted on preserving their rights guaranteed to them 

by our Bill of Rights, our traditions, and fair play. 

VII. 	 THE CIRCUIT COURT CORRECTLY HELD THAT ANY DISCHARGE BASED ON A 
WORKER'S REFUSAL TO AGREE TO THE NONCOMPETITION AND 
NONSOLICIT A TION PROVISIONS WOULD VIOLATE A SUBSTANTIAL PUBLIC 
POLICY OF WEST VIRGINIA. 

The State ofWest Virginia recognizes that there is a substantial public policy in favor offree 

employment opportunities and against unreasonable restraints on them; covenants not to compete 

against an employer and covenants not to solicit an employer's customers can impose such 

unreasonable restraints. E.g., Voorhees v. Guyan Machinery Co., 191 W. Va. 450,446 S.E.2d 672 

(1994); Moore Business Forms, Inc. v. Fappiano, 181 W. Va. 305, 382 S.E.2d 499 (1989); 

Appalachian Laboratories, Inc. v. Bostic, 178 W. Va. 386, 359 S.E.2d 614 (1987); Torbett v. 

Wheeling Dollar Savings & Trust Co., 173 W. Va. 210, 314 S.E.2d 166 (1983); Pemco Corp. v. 

Rose, 163 W. Va. 420, 257 S.E.2d 885 (1979). Not all anti competitive covenants are invalid, but 

to be upheld, they must be "supported by consideration, ancillary to a lawful contract, and both 

reasonable and consistent with the public interest." Reddyv. Community Health Foundation o/Man, 

171 W. Va. 368, 372, 298 S.E.2d 906, 910 (1982). "An employee covenant not to compete is 
-	 . .,.. ~ 

unreasonable on its face if its tIme or area limitations are exct;s31vely bruad, or where the covenant 

appears designed to intimidate employees rather than to protect the employer's business, and a court 

should hold any such covenant void and unenforceable, and not undertake even a partial enforcement 

ofit[.]" Torbett, 173 W. Va. at 213 n.s, 314 S.E.2d at 169 n.5. In this case, the plaintiffs testified 

that hair stylists' and barbers' business success is heavily dependent upon sustaining their established 

clientele and is geographically sensitive and that Premier's anticompetitive covenants would have 

required them, if separated from Premiere, to endure difficult economic hardships. App. 168-69, 

181-82, 188-89, 191,217,224-25. The circuit court therefore reasonably concluded that discharging 

the plaintiffs for refusing to agree to those provisions violated the substantial public policy 

enunciated in the above cases. In addition, Premier offered no consideration in exchange for 
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plaintiffs' agreement to the restrictions. 

VIII. 	 THE CIRCUIT COURT PROPERL Y A WARDED EMOTIONAL DISTRESS DAMAGES 
TO THE PLAINTIFFS. 

Each of the plaintiffs testified that their employment terminations caused them to suffer 

considerable emotional distress and apprehension. App. 170 (Carroll), 187 (Brown), 193 (Shook), 

112-13 (Riggins), 118 (Malone), 231 (Little). They also testified that the police escort from the salon 

in front of store customers, mall customers, and other mall employees left them humiliated and 

distressed, that it gave the impression to people that they had done something criminal. App. 173 

(Carroll), 187 (Brown), 193 (Shook), 113 (Riggins), 118 (Malone). App. 168-69, 181-82, 188-89, 

191, 217, 224-25. They variously described their feelings at the time as "devastated" (App. 170, 

194), "I [felt] like I'd been thrown out in the street and run over by a truck" (App. 187), "humiliated" 

213), "embarrassing ... like we were being taken to prison" (App. 218), and "very upset" (App. 

231). Their reaction was entirely predictable and understandable. 

Defendant's attempt to try to justifY the police escort simply fails. There was nothing in the 

record to indicate that any ofthe plaintiffs had engaged in any inappropriate or threatening conduct. 

There is nothing to indicate that they "refused to leave." Ms. Walton instructed them to pack up their 

things and get out, and that is what they were doing. E.g., App. 171, 208. Plaintiff Ginger Riggins, 
"j. .. 

when asked whether "anyone made a disturbance, throw anything, 0j:eak anything, anything ofthat 

nature," she responded, "No, sir. We were all devastated, and most of the stylists were in tears." 

App.209. 

Plaintiff Amanda Malone did describe the scene as "chaotic" and "chaos" when she arrived, 

but at that moment "she could see on everybody's faces, everybody was in tears, that, you know, 

something bad had just happened." App. 205 (testimony of Ginger Riggins). Malone noticed 

plaintiff Carroll's expression: "she just looked exhausted, sad, emotional,. like something major had 

happened, almost like a death." App. 215. Malone continued, "it was just chaos. Just looking 

around at everybody, seeing everybody's expressions, something was not right." Id Clearly, the 

"chaos" Malone referred to was the obvious emotional impact of the workers' discharges. 
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The circuit court awarded plaintiffs emotional distress damages ranging between $15,000 and 

$80,000. The awards were justified, reasonable, and appropriate. 

IX. 	 THE COURT PROPERLY PIERCED THE CORPORATE VEIL TO HOLD BRIAN 

LUBORSKY PERSONALLY LIABLE. 


In Laya v. Erin Homes, Inc., 177 W. Va. 343; 352 S.E.2d 93 (1986)(Syllabus Points 1-6), the 

West Virginia Supreme Court set principles to guide a Court's consideration of whether to pierce 

the corporate veil: 

1. "The law presumes .... that corporations are separate from their shareholders." 
SyI. pt. 3 (in part), Southern Electrical Supply Co. v. Raleigh County National Bank, 

W. Va. ,320 S.E.2d 515 (1984). 
2. "While, legally speaking, a corporation constitutes an entity separate and apart 
from the persons who own it, such is a fiction of the law introduced for purpose of 
convenience and to subserve the ends of justice; and it is now well settled, as a 
general principle, that the fiction should be disregarded when it is urged with an 
intent not within its reason and purpose, and in such a way that its retention would 
produce injustices or inequitable consequences." SyI. pt. 10, Sanders v. Roselawn 
Memorial Gardens, [Inc.,jI52 W. Va. 91,159 S.E.2d 784 (1968). 
3. In a case involving an alleged breach ofcontract, to "pierce the corporate veil" in 
order to hold the shareholder(s) actively participating in the operation ofthe business 
personally liable for such breach to the party who entered into the contract with the 
corporation, there is normally a two-prong test: (1) there must be such unity of 
interest and ownership that the separate personalities of the corporation and of the 
individual shareholder(s) no longer exist (a disregard offonnalities requirement) and 
(2) an inequitable result would occur ifthe acts are treated as those ofthe corporation 
alone (a fairness requirement). 
4. Generally, the presumption is that the party dealing with the corporation did not 

.- assume the ~'isk 0-[ groS<;l~ >alequate capitalization. ..: 
5. Grossly inadequate capitalization combined with disregard of corporate 
fonnalities, causing basic unfairness, are sufficient to pierce the corporate veil in 
order to hold the shareholder( s) actively participating in the operation ofthe business 
personally liable for a breach of contract to the party who entered into the contract 
with the corporation. 
6. The propriety of piercing the corporate veil should rarely be detennined upon a 
motion for summary judgment. Instead, the propriety of piercing the corporate veil 
usually involves numerous questions of fact for the trier of the facts to determine 
upon all of the evidence. 

In Miller v. USA Mobile Communications, Inc., 190 W. Va. 209; 438 S.E.2d 1(1993), the 

West Virginia Supreme Court noted, at syllabus point 3, that "[t]he corporate entity may be 

disregarded in those situations where the corporate fonn is being used to perpetrate injustice, defeat 

public convenience, or justify wrongful or inequitable conduct." In St. Peter v. AMPAK-Division 
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o/Gatewood Products, Inc., 199 W. Va. 365, 372-373, 484 S.E.2d 481,488-489 (1997), the Court 

applied syllabus point 6 from Laya, reversing the Circuit Court's decision which had granted 

summary judgment to the individual defendant/owner in a wrongful discharge case. In St. Peter the 

terminated employee sought to pierce the corporate veil of the employer and hold the owner 

individually liable. The St. Peter Court stated: 

In our leading case on "piercing the corporate veil," Laya v. Erin Homes, Inc., 177 
W. Va. 343, 347-48, 352 S.E.2d 93, 98-99 (1986)(a breach of contract case), we 
listed nineteen factors to be considered in deciding whether to pierce the corporate 
veil and noted that this list was not complete. See Syllabus Point 3, Laya discussing 
two-prong test for discarding corporate facade. In Southern Electrical Supply Co. v. 
Raleigh County National Bank, 173 W. Va. 780, 788, 320 S.E.2d 515, 523 (1984)(a 
tort case), we said: 

[D]ecisions to look beyond, inside and through corporate facades must be 
made case-by-case, with particular attention to factual details. 

Decisions to "pierce" involve multifarious considerations, including 
inadequacy ofcapital structures, whether personal and corporate funds have 
been commingled without regard to corporate form by a sole shareholder, 
whether two corporations have commingled their funds so that their accounts 
are interchangeable; whether they have failed to follow corporate formalities, 
siphoning funds from one corporation to another without regard to harm 
caused either entity, or failed to keep separate records. Other reasons to 
disregard the structure are: total control and dominance ofone corporation by 
another or a shareholder; existence ofa dummy corporation with no business 
activity or purpose; violation of law or public policy; a unity of interest and 
ownership that causes one party or entity to be indistinguishable from 
another; common shareholders, common officers and employees, and 
common facilities. (emphasis in original) (footnote omitted). 

199 W. Va. at 372-73,484 S.E.2J at 488-89. 

Applying these criteria to the evidence in this case reveals that the Court reached the proper 

conclusion in piercing the corporate veil. In his deposition, Luborsky testified as a 30(b)(7) 

representative on behalf of Defendants Premier Salons Beauty Inc., (hereinafter PSB) and Premier 

Salons Inc., (hereinafter PS). Lubarsky testified that PS is 100% owned by PS Holding Company. 

PS Holding Company, is, in tum, owned by the following three entities: (1) 58.4% by Falconhead 

Capital, a hedge fund based in New York City (Luborsky testified that he had no interest in 

Fa1conhead); (2) 39% Luborsky Family Trust I; (3) 1.8% Capital Source, a lender for PS. Luborsky 

initially refused to respond as to whether any of his family members received any benefit from 
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Lubarsky Family Trust I. Lubarsky TR6 15-22. Eventually he agreed that "there are other family 

members who are beneficiaries of that trust, I am not a beneficiary." Lubarsky TR 18. 

Luborsky testified that PSB was dissolved in bankruptcy in January, 2011. One hundred 

percent ofthe shares ofPSB had been owned by Luborsky Family Trust II.7 All ofPSB's assets were 

transferred to entities which were completely controlled by Luborsky. Lubarsky TR 27-28. The 

assets were transferred to entities named Pure Beauty Salons and Boutiques, Inc. and Beauty First 

Franchise Corporation, both of which entities have as their president, Lubarsky. Id. Thus, before 

bankruptcy 100% of the assets ofPSB were owned by an entity controlled by Luborsky (Luborsky 

Family Trust II) and after the bankruptcy 100% of the assets were owned by entities controlled by 

Luborsky. 

In his deposition, Luborsky was questioned about the ownership of Luborsky Family Trust 

II, but his counsel interrupted the testimony. Lubarsky TR 27-31. After a break (during which 

Luborsky consulted privately with counsel for the corporate Defendants), Luborsky agreed to testify 

regarding the ownership ofLuborsky Family Trusts I & II. Luborsky testified that his minor children 

and wife are beneficiaries of Luborsky Family Trust I and that as to Luborsky Family Trust II, he is 

the beneficiary. Luborsky TR 29-:31. Luborsky testified that Luborsky Family Trust II was the only 

shareholder ofPSB durir_z its ~'(i::·-:r:c,(~. Lu1::orsl:y -lK ?t2-3t1. I" !Jcr;:;1:"y-v-las also prc-:idcnt ofPSB 

and CEO and president ofPS and has been from January 1,2008, to date. Luborsky TR 32-34. 

Luborsky testified that he is an employee ofPremier Salons Limited, a Canadian Company. 

He gets a salary from that company but claims to receive no direct benefit from PS. When asked how 

it came to pass that he received no benefit directly or indirectly from PS despite serving as its CEO 

and president, Luborsky testified as follows: 

6The "TR" citations are to the transcript of Luborsky' s deposition, which is not in the 
Appendix. 

7There was an intermediary corporate entity (PSB Canada Inc.) which owned 100% of 
the shares ofanother intermediary corporate entity (Trade Secret Inc.), which in turn owned 
100% of the shares ofPSB. Luborsky TR 23-24. 
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Q. So you receive no benefit directly or indirectly from Premier Salons, Inc. for serving as 
its C.E.O. and president? 
A. I get paid a salary by Premier Salons Limited. So again it's, you know, I'm 
president ofboth the Canadian and the U.S. Companies because I live in Canada and 
I'm a Canadian resident, I get paid by the Canadian company, I'm not sure it's 
defined exactly what that benefit, you know. So you could say it's indirect because 
I do get a salary from Premier Salons Limited for running both the companies, so, 
you know, I'mjust - - I would assume that qualifies as an indirect benefit then, so I'll 
say yes. Indirectly. Lubarsky TR 34-35 

Lubarsky identified the Board of Directors of PS as follows: himself, David Gubbay and 

Zuhar Ladak. Gubbay and Ladak are employees of Falconhead, the majority shareholder of PS. 

Lubarsky TR 39. 

Lubarsky agreed that there was cost sharing between PSB and PS in that they split rent and 

shared the sanle headquarters. Lubarsky TR 40-42. Lubarsky claimed that he did not recall where 

the head offices of the entities were located: He testified, "I forget exactly who had what, but there 

would have been shared, shared costs in those offices between the two." Lubarsky TR 42. 

Lubarsky identified Steven Livergant, a Canadian attorney, as the sale trustee· of both 

Lubarsky Family Trust I and Lubarsky Family Trust II. According to Lubarsky, Livergant is "the 

trustee of about five hundred trusts, something like that." Lubarsky stated that "these trusts are 

incorporated through lawyers in Alberta, Canada, and done for tax purposes." Lubarsky TR 46-47. 

L:.::.borsky identified him"l~lf a~ hrrving.becr the preside;:,+. (Jt[:~ PS end PSB. Luborsh.y' IF... 

47-48. Lubarsky indicated that he was" a little confused at the structure, I believe it's myself and 

Gordon Lubarsky, my brother, was the secretary treasurer" ofPSB when it existed. Lubarsky TR 47

48. Lubarsky also testified that he was "getting a little mixed up between the different entities." 

Lubarsky TR 51-53. By the "different entities," Lubarsky referred to, Defendants PS, PSB and the 

various holding companies involved. Lubarsky agreed that the head of Human Resources for both 

PS and PSB was the same individual up to the point ofPSB's dissolution. Lubarsky TR 51-53. The 

location for labor relations and human resources for both entities was at their shared headquarters 

as well. Id. 

Lubarsky admitted that PSB was incorporated in late January or early February, 2009, and 
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filed for bankruptcy protection on July 6, 2010. It was dissolved by order ofthe bankruptcy court in 

January 2011. Luborsky's explanation for how this happened is as follows: 

"Q. Okay. So it existed outside of some kind of bankruptcy proceeding for 
approximately a year and a half, and by it I mean Premier Salons Beauty, Inc? 
A. That's correct. 
Q. And why did that happen? 
A. Why did what happen? 
Q. Well--
A. The bankruptcy? 
Q. Well why did the corporation exist for only a year and a half before it went 
bankrupt? 
A. Well it's a - - the company, the company was not able to meet its financial 
obligations, tough economy, you know, I mean the usual reasons. I mean it's not one 
thing in particular, but a lot of things. You know, that sector of the market has 
becoming - - there were sort of more competitors that were carrying the same 
products. As manufacturers tried to sell as much as they could, they reduce their 
control on distribution. A number of malls became quite empty where they had 
lease obligations. The number of stores were losing money. When it was bought 
from Regis because it had bought, Regis previously had been the owner of the - - had 
been a shareholder, the controlling shareholder, we had to put it all on our computer 
systems and take it off Regis's computer systems, and it took a long time to get that 
right. So by the time we got it onto new computer system and had them set up, we'd 
lost a lot of information. So you know, it was hard to keep the products on the 
shelves because we didn't know what stores had because again, you know, starting 
setting up the computer system in a hurry can be hard which is what we had to do. 
So by the time we got our computers in place and, but, you know, and Regis sold us 
'the entity and we had to run it ourselves, we really had a lot of trouble getting data 
and knowing what was on the shelves of the stores, and so we ended up alienating 
a lot of customers. You had a bad economy, you had a lot of, a lot ofmalls that were 
not doing so well. And this was primarily a mall operation. And on top of that as a 
result ofthe purchase .f1'OlTI Regi,s, we lost all ofthdT illf1"!'IstrUltur~; i\.nd ir: mo.vins:, 
that IT infrastructure oVer we lost a lot ofdata about who Gur customers were, about 
what products we had in the stores, about how to replenish them. And ultimately that 
- those three things were in primary reasons that business failed." 

As to the capitalization ofPSB, Luborsky testified that the sole substantial capitalization was 

a thirty million dollar loan which PSB had secured from Regis. Other than the thirty million dollar 

loan from Regis, PSB, owner of hundreds of stores, had "maybe one thousand dollars in equity or 

something like that" according to Luborsky: 

Q. What was the initial capitalization of Premier Salons Beauty, Inc., when it was 
formed in January 2009? 
MR. BAGCHI: This is Ankoor Bagchi. I'm going to object that's vague, but 
Mr. Luborsky, to the extent you can answer, please feel free. 
THE WITNESS: Okay, well I'm a CPA or Chartered Accountant in Canada 
so it's kind of, it is a vague term. Originally the company had got us a loan from 
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Regis of$30 million with which it bought inventories, financed its operation, and so 

on. 

BYMR. AUVIL: 

Q. SO its capitalization was a $30 million loan from Regis? 
A. Correct. And there was - and other than that there was no, maybe $1,000 in equity 
or something like that. 

Thus, PSB was under capitalized from its inception. However, the bankruptcy of PSB had 

no practical effect other than to shed the debts of the short lived PSB because Regis returned the 

assets of PSB, stripped of its liabilities through bankruptcy, to Luborsky-controlled entities. As 

Luborsky testified: 

Q. Okay. So is that an accurate-then January of2009 to the July 6, 2011 bankruptcy 
filing with the $30 million loan from Regis capitalizing the corporation is the nutshell 
financial picture of the existence of Premier Salons Beauty, Inc.? 
A. Well, a part of the balance sheet, I mean it had inventories, it had fixed assets, it 
had equipment, it owed suppliers, it, you know, it owed, you know, some people who 
were supplying them. It owed utilities, you know other vendors like, you know, 
maintenance people and so on so it had, you know, accounts payables, it had on the 
liability side other accrued liabilities. It had assets, it had inventory in its stores, it 
had fixtures and equipment in its stores, it had computers in its stores, things like 
that, and a loan to Regis. 
Q. And it's correct that those assets, the assets after going through this bankruptcy 
process and being claimed, I think was how you put it, out ofthe bankruptcy by Regis 
as a secured creditor have now ended up with Pure Beauty Salons and Boutiques, 
Inc., and/or Beauty First Franchise Corporation? 
A. Well, yeah, it's not claimed, there's a - - what happens is that the court sets up a 
bid procedure so anybody - - so it's an open book and the objective of the court is to 
get as much money as it can for the assets. -
The secured creditor can b: <:I, sir...ce-it's getting ever:-i1:hing up to it-s secured· value first. 
then the rest goes to the um;ecured. The st:cured creditor can bid for the assets up to 
its full security. And anybody else can bid ifthey want to pay more. So there's a court 
held auction, and at that auction the highest bidder was the secured credit bid. I think 
it's called a 363 Bid, they refer to it in Bankruptcy Court in Delaware if you care to 
look it up. 
And as a result of that auction, so an investment banker was hired to try and find 
other potential buyers who would bid more than that, and then it was presented to the 
court that the highest bidder was the credit bid of Regis and Regis was essentially 
given the assets. And this is, you know, disclosed to the court that Regis's intent was 
to use its credit bid to fund a new company which would be owned - - which was 
called Pure Beauty Salons and Boutiques, Inc. And Beauty First Franchise Corp. 
Q. And as we discussed earlier, you're president of both of those entities? 
A. Yes. 

Luborsky TR 59-69. 

Luborsky explained the PSBlRegis transaction through bankruptcy as follows: 

Q. Okay, the 
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A. - - the nature, the way they made the bid. So I just want to make to make sure I'm 
clear. The assets never went from Pure - - Premier Salons Beauty to Regis to the new 
company, they went from Premier Salons Beauty to the new company and that's 
legally how it was done. You can look up the bankruptcy filings, the, et cetera, 
yourself, it's all public record, but I'm quite sure that in fact Regis was never the 
owner, not for a split second, ofthe assets of Premier Salons Beauty. 
Q. Okay. I appreciate that explanation. 
A. Yeah. Yeah. I'm sorry if I - - - I'm sorry if I wasn't clear, it's just they were 
involved in the transaction, but basically it's almost like ifyou have a house and it's, 
you know, but there's a million dollar mortgage in it and, you know, they - - the 
person vacates the mortgage and the bank puts somebody else in. The bank never 
necessarily owned the house, they just were - - still had the million dollar mortgage 
on it both times. It's kind of that analogy. I guess. 

Luborsky TR 59-69. 

Based on the above, the Court made the following and eminently reasonable Findings ofFact: 

60. Former Defendant Premier Salons Beauty Inc., was dissolved in bankruptcy in 
January 2011. Premier Salons Beauty Inc., had been owned at that time by Luborsky Family 
Trust II. Luborsky TR 23. Assets from the bankruptcy of Premier Salons Beauty Inc. were 
purchased by entities known by Defendant Luborsky. Luborsky TR 25-28. Luborsky's 
children and wife are the beneficiaries of Luborsky Family Trust I, from which Luborsky 
testifies that he has no direct benefit, but from which his minor children and spouse "may 
derive benefit." Luborsky TR 29-31. 

61. Luborsky Family Trust II - Luborsky himself is the beneficiary. Luborsky TR 31. 
Luborsky Family Trust II was the only shareholder in Premier Salons Inc, or Premier Salons 
Beauty Inc. As to Defendant Luborsky's ownership, interest and control in the Defendant 
entities, Luborsky testified that he was a beneficiary ofLuborsky Family Trust II. Luborsky 
TR 32-34. Luborsky is the CEO and President of Premier Salons Inc., and has been from 
January 1,2008 to the date of his deposition on November 29, 201l. 

62. Although he is the President and CEO ofPremier Salons Inc., Luborsky testified 
tb:at·he· received 110 ~ :-.ne5t il,;li-r this r(jJ.e, rathet ie.::,eivi~g :: salary from Ptemier Silhns 
Limited, a Can.adian Company. Luborsky TR 34-36. Luborsky testified that the salary he 
received from Premier Salons Limited reflected his duties for both Premier Salons Limited 
and Premier Salons Inc., as President and CEO of both corporations. Luborsky TR 34-36. 

63. Luborsky's salary and benefits from Premier Salons Limited (the Canadian 
corporation) were authorized by the Board ofDirectors for Premier Salons Inc. Luborsky TR 
38-39. The. other members of the Board of Directors of Premier Salons Inc., are emplpyees 
of Falconhead Capital, the major shareholder of Premier Salons Inc. Luborsky TR 38-39. 

64. Premier Salons Inc., and Premier Salons Beauty Inc., shared offices, a single 
telephone system and headquarters. Luborsky TR 40-42. All corporate Defendants share a 
single corporate headquarters at Golden Valley, Minnesota. Luborsky TR 50. 

65. Luborsky testified that he was confused by the various corporate entities and 
trusts and was not sure who or what was headquartered where. Luborsky TR 51-53. ("I'm 
getting a little mixed up between the different entities.") Luborsky TR 51. 

66. Premier Salons Inc., and Premier Salons Beauty Inc., shared the same head of 
human resources and after Premier Salons Beauty went out ofexistence, that head ofhuman 
resources continued on in charge of Premier Salons Inc. Luborsky TR 51-53. 

67. All of the human resources and labor relations functions for the Defendant 
corporate entities are performed out ofthe same headquarters in Golden Valley, Minnesota, 
as was Premier Salons Beauty when it existed. Luborsky TR 53. 
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68. Premier Salons Beauty Inc., was incorporated in late January or early February 
of 2009, and filed for bankruptcy on July 6,2010. It was dissolved in bankruptcy effective 
January 2011. Luborsky TR 57. Premier Salons Beauty Inc., thus existed outside of 
bankruptcy proceedings for approximately a year and a half. Luborsky TR 58. 

69. The sole capitalization ofPremier Salons Beauty Inc., was a thirty million dollar 
loan from Regis Incorporated, an unrelated corporation. Luborsky TR 58-69. 

70. Luborsky had a telephone conference call with Cindy Walton, an Area Supervisor 
for Premier Salons Beauty Inc., in March 2009. Luborsky TR 71-74. Luborsky testified that 
he had authority to direct Walton as a Regional Director to enact the Defendants' policy with 
regard to covenants not to compete, covenants not to solicit Premier customers and covenants 
to arbitrate contained in the new hire paperwork presented by Walton to the Plaintiffs. 
Luborsky TR 78-82. 

71. Defendant Luborsky stated that he would have told Walton and others on a 
conference call that the Plaintiffs did not have the right to elect not to agree to the policies 
regarding the covenant not to compete, the covenant not to solicit and the covenant to 
arbitrate their claims. Luborsky TR 86-87. 

Those findings justified the Court's Conclusions of Law 10 through 20 that, taking into 

account the Laya factors, the unity of interests between Luborsky and Premier, the overlapping 

corporate and personal structures, and the strong equities in the case all worked to warrant piercing 

the corporate veil and leaving Mr. Luborsky personally liable. 

CONCLUSION 

This Court should affirm the judgment order of the circuit court and its post-trial rulings in 

all of their particulars. 
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