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I. INTRODUCTION 

Plaintiffs tried this case with no opposition present. All defendants had been dismissed 

except for Premier Salons, Inc., which was not Plaintiffs' employer, and Brian Luborsky, who 

did not even know that he had been made a party to the case. At the close of the trial, the Circuit 

Court asked Plaintiffs' counsel to submit proposed findings of fact and conclusions of law, 

which the Circuit Court, nearly verbatim, adopted. So what became the Circuit Court's 

Judgment Order, in effect, is what Plaintiffs submitted to the Circuit Court. 

Plaintiffs, however, tried a case against someone who did not know he was a party; they 

tried a case and submitted proposed findings and conclusions over a claim that they had not pled 

in their Second Amended Complaint (that they were wrongfully discharged for refusing to sign a 

non-solicitation of customers agreement); they submitted proposed findings and conclusions as if 

all Plaintiffs were alike (when four of them were hair stylists and two of them were beauty 

advisors/receptionists, and when some of them were asked to sign different agreements and some 

were not even asked to sign agreements); and, taking even greater liberties with the record 

evidence, they ignored, and continue to ignore, the uncontradicted record evidence concerning 

the differences between Premier Salons Beauty, Inc. ("Premier Salons Beauty"), the bankrupt 

and dismissed defendant for whom they actually worked, and Premier Salons, Inc. ("Premier 

Salons"), a completely different defendant for whom they never worked. By way of example, 

but an egregious example nonetheless, when Plaintiffs address the issue of "piercing the 

corporate veil," they just mix and match evidence about Premier Salons Beauty and Premier 

Salons as if there were no difference between the two. But because of the bankruptcy and 

dismissal of Premier Salons Beauty from the case, Plaintiffs have gone out of their way to claim 
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that they worked for and were dismissed by Premier Salons. I Accordingly, their 

"piercing the corporate veil" argument must focus on whether the corporate veil of Premier 

Salons can be pierced to hold Mr. Luborsky liable for Premier Salons' actions. As we have 

pointed out, there is no basis for holding any corporate entity liable to Plaintiffs, but there 

certainly is no basis for holding Mr. Luborsky liable for any acts of Premier Salons. 

Moreover, but perhaps not as patently obvious as the problems identified above, III 

response to Mr. Luborsky's arguments concerning service of process, personal jurisdiction and 

denial of due process, Plaintiffs have wrongfully accused Mr. Luborsky of causing delay and 

disrupting the proceedings below when, for most of the pendency of the case, he was not even a 

party, and, when he was a party, he did not do anything to delay or disrupt the proceedings. Mr. 

Luborsky did not know or understand that he was even a defendant in the case. (A.R. 286-88) 

Beyond the filing of an answer on his behalf by counsel who already was representing various 

corporate defendants, Mr. Luborsky did nothing to defend himself, perhaps the most telling 

indicator that he did not know he was a party (and when he had not been served with process, 

when there was no personal jurisdiction over him, and when, in essence, the case proceeded 

without him). 

We will do our best not to rehash material in our opening briefs, but we would ask that 

the record before the Circuit Court be carefully scrutinized because the record evidence in many 

I In Plaintiff's Proposed Second Order Denying Defendant Lubarsky's Motion to Alter or Amend 
Judgment or For a New Trial, Plaintiff's argued that "[t]he [Circuit] Court's references to 'Premier' 
reflect the fact that witnesses who testified at trial identified the employer as 'Premier Salons' [and] ... 
'there is only one corporate defendant' in the case at this time, that is Premier Salons, Inc. The testimony 
was that Premier Salons, Inc., purchased the store and required the plaintiffs to sign away their rights or 
be fired." (A.R.762) The Circuit Court's Second Order Denying Defendant Lubarsky's Motion to Alter 
or Amend Judgment or For a New Trial adopted this argument verbatim. (A.R. 813) 
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significant respects does not support various positions staked out by Plaintiffs in the Judgment 

Order they drafted and in their Briee 

II. ARGUMENT 

A. 	 The Circuit Court Improperly Concluded that Mr. Luborsky Waived the Defense of 
Improper Service of Process. 

Plaintiffs' argument regarding waiver required the Circuit Court to assume one fact: Mr. 

Luborsky was aware of the proceedings against him. Assuming Mr. Luborsky was aware of the 

proceedings against him, a nearly three-year delay in pursuing a defense might be an undue 

delay; however, while Plaintiffs and the Circuit Court can only speculate or argue that Mr. 

Luborsky was aware of the proceedings against him, the record reflects that Mr. Luborsky was 

unaware that he was a defendant in this case. He has affirmed as much. (A.R. 286-88) 

Accordingly, this Court should reverse the Circuit Court's decision denying the Post-Trial 

Motion because Plaintiffs failed to properly serve Mr. Luborsky and the record does not establish 

that he waived this defense. 

B. 	 The Circuit Court Improperly Concluded that it Had Personal Jurisdiction Over 
Mr. Luborsky. 

The Circuit Court concluded that Mr. Luborsky waived the defense of lack of personal 

jurisdiction. (A.R. 697) In their brief, Plaintiffs repeat this argument, but also argue that the 

Circuit Court properly exercised personal jurisdiction over Mr. Luborsky. (Resp'ts' Br. at 19

20) Plaintiffs allege that Mr. Luborsky had two contacts with West Virginia: (1) he was the 

President of a foreign corporation which transacted business in West Virginia (Resp'ts' Br. at 

19); and (2) he "personally directed Cindy Walton in a conference call to submit the 

2 The Judgment Order and the Orders denying Mr. Luborsky's Post-Trial Motions suffer from many of 
the same problems this Court cautioned against in Taylor v. W Va. Dep'! ofHealth & Human Res., 788 
S.E.2d 295,304 CW. Va. 2016). 
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anticompetition and arbitration provisions to the Premier[] employees in the Vienna store, to 

require the employees to sign the provisions, and to terminate them if they did not." (Resp'ts' Br. 

at 19) 

Unlike Clark v. Mil/am, 830 F. Supp. 316, 320-21 (S.D.W. Va. 1993), this is not a case 

where a non-resident defendant directed the activities of a West Virginia corporation because 

Premier Salons (and Premier Salons Beauty, if relevant) was a foreign corporation. 1bis is a 

case in which Plaintiffs are attempting to establish that a defendant is subject to personal 

jurisdiction in West Virginia because he is an officer of a foreign corporation that transacts 

business in West Virginia. (Resp'ts' Br. at 19) This maneuver is improper under both West 

Virginia and federal law. This Court's two-step analysis in Abbott v. Owens-Corning Fiberglas 

Corp., 191 W. Va. 198,200,444 S.E.2d 285,287 (1994), must be met as to each defendant over 

whom a court exercises jurisdiction. Bowers v. Wurzburg, 202 W. Va. 43, 53, 501 S.E.2d 479, 

489 (1998). Similarly, in Rush v. Savchuk, 444 U.S. 320, 332 (1979), the Supreme Court held 

the requirements of International Shoe must be met as to each defendant over whom a court 

exercises personal jurisdiction. Accordingly, the Circuit Court was required to analyze whether 

Mr. Luborksy had sufficient contacts in West Virginia, independent of the foreign corporation, to 

determine whether it could exercise jurisdiction over him. The Circuit Court did not consider 

whether Mr. Luborsky's contacts with West Virginia are consistent with W. Va. Code § 56-3-33 

or due process. (A.R. 697) Independent of his activities on behalf of the corporation, Mr. 

Luborsky had no contacts with West Virginia.3 

3 Personal jurisdiction provides a perfect example of Plaintiffs' bait and switch with this Court. They 
maintained at trial and in the post-trial motion phase that they were employed by Premier Salons, yet they 
discuss personal jurisdiction with respect to a completely separate corporate entity, Premier Salons 
Beauty. (A.R.762) When they get to their "piercing the corporate veil" argument, they simply jumble all 
this together (Resp'ts' Br. at 19-20), even though they have maintained that they were employed by - and, 
terminated by - Premier Salons. (A.R. 762) 
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Under W. Va. Code § 56-3-33(a)(4), a non-resident defendant may be subject to long-arm 

jurisdiction if he or she (a) causes "tortious injury in this state by an act or omission outside this 

state" and (b) "he or she [i] regularly does or solicits business, or [ii] engages in any other 

persistent course of conduct, or [iii] derives substantial revenue from goods used or consumed or 

services rendered in this state." There is no evidence in the record, with respect to (a), that Mr. 

Luborsky caused a tortious injury in West Virginia. He did not know Plaintiffs, and he never 

directed Walton to specifically terminate their employment. According to Walton, Mr. Luborsky 

was on a phone call with nuinerous managers and supervisors and "they" said that new 

employees had to sign new hire paperwork. (A.R. 159) Mr. Luborsky testified, uncontradicted 

in the record, that management had numerous phone calls over an extended period and, when the 

issue of the non-competition provision was raised, he indicated that managers and supervisors 

should use their judgment as to whether the corporation would require them to sign the 

agreement. (A.R. 914-18) That is the sum total of the evidence in this respect. There is no 

evidence whatsoever that Mr. Luborsky required anyone to sign anything. There is no evidence 

that he had any conversations with or about any specific employees or specific circumstances, 

and the corporation, generally, had new hire paperwork that new hires needed to sign. 

Regardless ofMr. Luborsky's involvement in the alleged torts, there is no evidence in the record 

with respect to (b) that he, personally, "regularly does or solicits business, or engages in any 

other persistent course of conduct, or derives substantial revenue from goods used or consumed 

or services rendered in" West Virginia. W. Va. Code § 56-3-J3(a)(4). 

The issue of personal jurisdiction was raised and properly preserved by the Answer filed 

on behalf of Mr. Luborsky. Mr. Luborsky did not waive this defense because his failure to 

pursue the issue prior to the Post-Trial Motion was solely because he did not know or understand 

that he was a defendant in the case. CA.R. 286-88) Accordingly, this Court should reverse the 
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Circuit Court's decision denying the Post-Trial Motion because the Circuit Court lacked personal 

jurisdiction over Mr. Luborsky. 

C. 	 The Circuit Court's Judgment Order Violates Due Process. 

There is nothing in the record to support Plaintiffs' claim that "Mr. Luborsky has shown 

disdain for these proceedings from the beginning" or any other claim attacking Mr. Luborsky 

personally. (Resp'ts' Br. at 20) Mr. Luborsky was not a party to these proceedings until nearly 

three years after Plaintiffs filed their original Complaint. (A.R. 700-701) Likewise, there is 

nothing in the record to support Plaintiffs' claims regarding Mr. Luborksy's conduct in these 

proceedings or that he "clearly had actual knowledge that he had a law suit pending against him 

and his corporations in Wood County, West Virginia." (Resp'ts' Br. at 20) Further, the record 

shows that Mr. Luborksky was unaware of Plaintiffs' case against him and that he was not the 

only defendant who was uninformed about the proceedings. Walton similarly stated that she 

"was never notified or informed of prior counsels' intent to withdraw," "was never notified or 

informed of prior counsels' file of a motion to withdraw," "was never notified or informed of 

prior counsel having withdrawn," "had no notice of the various pleadings, Orders and Notices 

since her attorneys withdrew, and was unaware of' the trial originally scheduled for April 8, 

2014. (A.R. 109-11) Interestingly, Walton was a party in the case from the beginning, she was 

served with process, she was the one who discharged Plaintiffs, and she was deposed 

personally - in the case. (A.R. 104-10) Walton, however, later advised the Circuit Court (1) that 

she did not know of her counsel's motion to withdrawal and the subsequent proceedings and (2) 

that she had not been served or provided with any of these papers. (A.R. 109-11) When she did 

so, the Court continued the trial date, affording Walton the opportunity, with her new counsel to 

defend herself. (A.R. 129-30) Mr. Luborsky similarly advised the Circuit Court (1) that he did 
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not know or understand that he was a defendant in the case and (2) that he had not been served or 

provided with the court papers. (A.R. 286-88) The Circuit Court, however, ignored him. (A.R. 

697) Granted, Mr. Luborsky did not raise this issue until his timely Post-Trial Motion, but he 

raised it when he suspected or realized he might be a party to a case that already had gone to 

trial. (A.R. 286-88) 

Article III, Section 10 of the West Virginia Constitution provides that "[n]o person shall 

be deprived of life, liberty, or property, without due process of law, and the judgment of his 

peers." This Court has "succinctly characterized the right to ... due process as one of 

fundamental fairness." In re Brandi B., 231 W. Va. 71, 80, 743 S.E.2d 882, 891 (2013) (citing 

State ex reI. Blankenship v. Richardson, 196 W. Va. 726, 739,474 S.E.2d 906, 919 (1996». The 

Circuit Court's Judgment Order is inconsistent with the promise of fundamental fairness under 

the due process clause because it entered judgment against Mr. Luborsky and denied Mr. 

Luborsky's Post-Trial Motion when he was w:;taware of Plaintiffs' case against him (A.R. 286

88) and lacked any contact with West Virginia. Accordingly, this Court should reverse the 

Circuit Court's decision denying the Post-Trial Motion because the Judgment Order was 

fundamentally unfair and denied Mr. Luborsky due process. 

D. 	 It is Not Unlawful for an Employer to Discharge an Employee for Refusing to Agree 
to an Arbitration Provision. 

In his (second) initial brief, Mr. Luborksy explained several opinions in which other 

courts recognized that an employer may lawfully discharge an employee for refusing to agree to 

an arbitration provision. (Pet'r's Br. at 30 & n.7) In response, Plaintiffs simply explain the 

history of the right to a jury trial and broadly state that jury trials are good. (Resp'ts' Br. at 23

24) This is not sufficient to state a cause of action for wrongful discharge without a showing that 

the discharge violated a substantial public policy of West Virginia. See Swears v. R.M Roach & 
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Sons, Inc., 225 W. Va. 699, 705, 696 S.E.2d 1, 7 (2010) (per curiam); Frohnapfel v. 

ArcelorMittal USA LLC, 235 W. Va. 165, 170, 772 S.E.2d 350, 355 (2015) ("[A] Harless-based 

action requires more than simply raising the spectrum of a potentially governing law."); Taylor, 

788 S.E.2d at 312. While no one can argue that individuals may have certain rights to a jury 

trial, it is equally clear that employees are free to voluntarily waive that right in favor of a more 

efficient and cost-effective arbitration, State ex rei. Dunlap v. Berger, 211 W. Va. 549, 561 n.7, 

567 S.E.2d 265, 277 n.7 (2002), or later challenge an agreement they perceive as 

unconscionable. Syl. Pt. 6, Brown v. Genesis Healthcare Corp., 228 W. Va. 646, 724 S.E.2d 250 

(2011). 

Wrongful discharge claims are reserved for instances where an employer violates a 

substantial policy "so obviously for or against the public health, safety, morals, or welfare that 

there is a virtual unanimity of opinion in regard to it." Tiernan v. Charleston Area Med. Ctr., 

Inc., 203 W. Va. 135, 141,506 S.E.2d 578, 584 (1998) (citations omitted). Here, there is virtual 

unanimity of opinion that public policy supports arbitration. The fact that "many of the Nation's 

employers" have opted to arbitrate disputes with their employees confinns that there is no public 

policy prohibiting an employer from conditioning employment on an employee's agreement to 

arbitrate disputes. See Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 123 (2001). Plaintiffs 

counter the argument that "federal and state laws reflect a strong public policy recognizing 

arbitration as an expeditious and relatively inexpensive forum for dispute resolution," Parsons v. 

Halliburton Energy Servs., Inc., 237 W. Va. 138, 785 S.E.2d 844, 852 (2016), by suggesting that 

these laws evidence a public policy in support of arbitration agreements, but not arbitration. This 

is nonsense. Courts were historically reluctant to enforce arbitration agreements. Dean Witter 

Reynolds, Inc. v. Byrd, 470 U.S. 213, 219-20 & n.6 (1985). Because public policy supports 

arbitration as an efficient and cost-effective way to resolve disputes and unburden crowded court 
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dockets, Congress and the West Virginia Legislature have enacted laws "to place arbitration 

agreements 'upon the same footing as other contracts, where [they] belong." Parsons, 237 W. 

Va. 138, 785 S.E.2d at 853 (quoting Byrd, 470 U.S. at 219, 105 S. Ct. at 1242, 84 L. Ed. 2d 158). 

In other words, federal and state law treats arbitration agreements the same as other contracts to 

effectuate the "strong public policy" in support of arbitration, and not to merely support 

agreements. See id. Accordingly, this Court should reverse the Circuit Court's decision denying 

the Post-Trial Motion because it is not unlawful for an employer to discharge an employee for 

refusing to agree to an arbitration provision. 

E. 	 It is Not Unlawful for an Employer to Discbarge an Employee for Refusing to Agree 
to a Non-Competition or Non-Solicitation Provision. 

Again, Plaintiffs simply state the law governing non-competition and non-solicitation 

agreements but cannot cite to any authority to support or explain why discharging an employee 

for refusing to agree to non-competition or non-solicitation provisions violates a substantial 

public policy of West Virginia. (Resp'ts' Br. at 25) Plaintiffs' broad statement that 

unreasonable restraints on competition are bad is insufficient to explain why it is unlawful to 

discharge an employee for refusing to agree to a non-competition or non-solicitation provision. 

Frohnapfel, 235 W. Va. at 170, 772 S.E.2d at 355; Taylor, 788 S.E.2d at 312. The policy against 

unreasonable restraints on competition guides courts to refuse to enforce unreasonable restrictive 

covenants. Reddy v. Cmty. Health Found ofMan, 171 W. Va. 368, 372, 298 S.E.2d 906, 910 

(1982). There is no constitutional, legislative, regulatory, or judicial guidance for employers, 

however, to consult when an employee objects to a non-competition or non-solicitation 

provision. Birthisel v. Tri-Cities Health Servs. Corp., Syl. Pt. 3, 188 W. Va. 371, 424 S.E.2d 

606 (1992) ("Inherent in the term 'substantial public policy' is the concept that the policy will 

provide specific guidance to a reasonable person."). In other words, the public policy against 
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unreasonable restraints on competition prohibits the enforcement of unreasonable restrictive 

covenants, not an employer's discharge of an employee who refuses to agree to a non

competition or non-solicitation agreement they perceive as unreasonable. 

In any event, the non-competition and non-solicitation provisions at issue here were not 

patently unreasonable. Courts have upheld similar restrictions for employees of hair salons4 and 

this Court has upheld broader restrictions in other professions. See, e.g., Gant v. Hygeia 

Facilities Found., Inc., 181 W. Va. 805, 807, 384 S.E.2d 842, 844 (1989). Moreover, although 

not argued below or addressed in the Judgment Order, the non-competition and non-solicitation 

provisions were supported by consideration because Plaintiffs were beginning their employment 

with Premier Salons Beauty5 after their employment with Regis ended. Accordingly, this Court 

should reverse the Circuit Court's decision denying the Post-Trial Motion because it is not 

unlawful for an employer to discharge an employee for refusing to agree to a non-competition or 

non-solicitation provision.6 

4 See, e.g., Jon Scott Salon, Inc. v. Garcia, 343 S.W.3d 532, 533 (Tex. App. 2011) (noting non-solicitation 
of customers provisions prohibiting hair stylists from soliciting customers within ten mile radius for one 
year); King v. Head Start Family Hair Salons, Inc., 886 So. 2d 769, 772 (Ala. 2004) (directing trial court 
to enforce non-competition agreement prohibiting hair stylist from providing competing services within 
two-mile radius of employment location for one year); John Jay Esthetic Salon, Inc. v. Woods, 377 So. 2d 
1363, 1365 (La. Ct. App. 1979) ) (holding non-solicitation of customers agreement prohibiting hair stylist 
from soliciting customers for two years without any geographic limitation was enforceable); Avallone v. 
Elizabeth Arden Sales Corp., 344 Mass. 556, 562, 183 N.E.2d 496, 499 (1962) (holding that a non
competition agreement in hair salon employee's contract prohibiting her from engaging competing 
business limited to a period 6ftwo years and to an area of six city blocks was not unreasonable); 
Seligman & Latz o/Pittsburgh, Inc. v. Vernillo, 382 Pa. 161, 163, 114 A.2d 672, 673 (1955) (holding 
non-competition agreement in hair stylists' employment contracts providing that they would not solicit 
any customers of employer, or would not for at least one year after termination of employment be 
employed in or associated with beauty salon within one mile of employer's establishment was 
enforceable). 

5 Although Plaintiffs claim their new employer was Premier Salons. (A.R. 762) 

6 The Second Amended Complaint, the one in which Mr. Luborsky was added as a party does not raise 
this issue. The "Non-Compete Agreement" and Non-Solicitation of Customers Agreement in the new 
hire paperwork are separate and distinct, with each having separate and distinct signature blocks. (A.R. 
250-51) They are even on separate pages within the new-hire paperwork. The Second Amended 
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F. 	 Plaintiffs Cannot Prove that their Refusal to Agree to the Non-Competition, Non
Solicitation, or Arbitration Provisions. Caused Their Discharges, and They Cannot 
Establish Their Wrongful Discharge Claims if There is Any Legitimate Reason for 
Their Discharge. 

The law does not require, as the Plaintiffs suggest, that an employer prove that an 

employee's discharge from employment was "immaculate" because an employer may discharge 

an employee for any lawful reason. Williams v. Precision Coil, Inc., 194 W. Va. 52, 63, 459 

S.E.2d 329, 340 (1995). For an employee to succeed in establishing a claim for wrongful 

discharge, the employee must prove that his or her dismissal was caused by the alleged unlawful 

reason. Feliciano v. 7-Eleven, Inc., 210 W. Va. 740, 745, 559 S.E.2d 713, 718 (2001). All 

Plaintiffs claim that they all were discharged for the same three reasons: refusing to agree to the 

non-competition, non-solicitation, and arbitration provisions. Here, Plaintiffs only emphasize 

that their discharges fit a similar "theme" because the record lacks any organized reason for each 

Plaintiff's discharge. (Resp'ts' Br. at 21) For example, although the Circuit Court concluded 

that they were wrongfully discharge for refusing to agree to the non-competition, non

solicitation, and arbitration provisions, it is undisputed that: 

• 	 Plaintiff Shook was never asked to sign the non-competition provision (A.R. 191) and, 
consequently, cannot establish that she was discharged for refusing to sign the non
competition provision. 

• 	 Plaintiff Riggins was never asked to sign the non-competition, non-solicitation, or 
arbitration provisions (A.R. 209) and, consequently, cannot establish that she told anyone 
she refused to sign the non-competition, non-solicitation, or arbitration provisions. 

Complaint makes a claim related only related to the "Non-Compete Agreement" (A.R. 62) (and the 
Confidentiality Policy, apparently abandoned before trial, and the Arbitration Agreement, both of which 
are also separate and distinct, provisions and agreements within the new-hire paperwork (A.R. 248 & 
251». 
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• 	 Plaintiff Malone was never asked to sign the non-competition, non-solicitation, or 
arbitration provisions (A.R. 216) and, consequently, cannot establish that she told anyone 
she refused to sign the non-competition, non-solicitation, or arbitration provisions.7 

Accordingly, the record cannot establish that Plaintiffs Riggins or Malone were 

discharged for refusing to agree to the non-competition, non-solicitation, and arbitration 

provisions or that Plaintiff Shook or Plaintiff Carroll were discharged for refusing to agree to the 

non-competition provision. (A.R. 209, 216, 191) While Plaintiffs attempted to establish a 

''theme'' in which they were all discharged for identical reasons, the record shows that the 

reasons why Plaintiffs were discharged vary. Consequently, some Plaintiffs claims simply fail 

because they cannot prove that they were discharged for refusing to agree to the non

competition, non-solicitation, and arbitration provisions. 

Moreover, each Plaintiff's claim for wrongful discharge fails if he or she was discharged 

for any lawful reason. McLung v. Marion Cnty. Comm 'n, Syl. Pt. 3, 178 W. Va. 444, 360 S.E.2d 

221 (1987); Rowe v. Charleston Area Med. Ctr., Inc., 189 W. Va. 145, 150,428 S.E.2d 773, 778 

(1993). If it was lawful to discharge Plaintiffs for refusing to agree to the noncompetition 

provision, then Plaintiffs' claims fail. Ifit was lawful to discharge Plaintiffs for refusing to agree 

to the non-solicitation provision, then that Plaintiffs' claims fail. If it was lawful to discharge 

Plaintiffs for refusing to agree to the arbitration provision, then that Plaintiffs' claims fail. 

Accordingly, this Court must reverse the Circuit Court's decision denying the Post-Trial Motion 

because Plaintiffs cannot establish that their discharges were caused by any protected conduct. 

G. 	 There is No Basis for the Award of Emotional Distress Damages Related to Calling 
the Police and, Therefore, These Damages Cannot Be Intermingled with Emotional 
Distress Damages that Otherwise May Be Recoverable. 

7 At trial, Plaintiff Carroll never complained about or mentioned the non-competition provision, just the 
non-solicitation of customers and arbitration provisions. (A.R. 224) 
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The Circuit Court's award of emotional distress damages to Plaintiffs is improper 

because it awarded each Plaintiff damages in one amount for multiple instances of alleged 

wrongful conduct. (A.R. 275, 279) As Plaintiffs explained in their brief, the Circuit Court 

awarded them damages for emotional distress because of (1) "their employment terminations .. 

. " and (2) "the police escort from the salon ...." (Resp'ts' Br. at 26-27) The fact that Plaintiffs 

were escorted from the salon by the police following their discharges cannot, as a matter o/law, 

form the basis for any damages award. 

An employer cannot be held liable to an employee for emotional distress when it does 

nothing more than insist on its legal rights. Reid v. Sears, Roebuck & Co., 790 F.2d 453, 462 

(6th Cir. 1986); accord Dzinglski v. Weirton Steel Corp., 191 W. Va. 278, 285, 445 S.E.2d 219, 

226 (1994). Consequently, courts have rejected efforts to recover damages for the emotional 

distress suffered by employees when escorted from an employer's premises by security or police 

following their discharge. Parsons v. United Techs. Corp., Sikorsky Aircraft Div., 243 Conn. 66, 

89, 700 A.2d 655, 667 (1997) ("[I]t is not patently unreasonable for an employer to remove a 

discharged employee from its premises under a security escort."); Wornick Co. v. Casas, 856 

S.W.2d 732, 735 (Tex. 1993) ("Woerner required Casas to leave the premises immediately and 
~ 

directed security guards to escort her, actions which could reasonably be expected to cause 

humiliation. In exercising its rights as an employer-at-will, however, RAFCO's conduct as a 

matter of law did not 'exceed all possible bounds of decency' and was not 'utterly intolerable in 

a civilized community."'); Toth v. Square D Co., 712 F.Supp. 1231, 1238 (D.S.C. 1989) (holding 

that it is not unreasonable for employer to escort former employee off premises after termination 

of employment, and such action does not provide basis for emotional distress claim). Common 

sense compels this result. All that was done here was to call the police to escort employees from 

the premises after they were discharged and had refused to leave. 
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Moreover, Plaintiffs' suggestion that they did nothing wrong is contrary to all of the 

evidence at trial. More than one Plaintiff testified that the scene was "really weird," "confusing," 

and "chaotic" (A.R. 162-63, 84, 215), and there were about five customers in the store. (A.R. 

187) One Plaintiff (Shook) even testified that, after her discharge, she clocked in and started to 

cut a customer's hair. (A.R. 191-192) All of them were still in the store until after the police 

arrived on the scene, which, of course, was well after they had been discharged and told to leave 

(at least with respect to the hair stylists). 

By calling the police to escort Plaintiffs from the premises, Walton did not do anything 

more than insist on the employer's legal right to remove Plaintiffs from the salon. The Circuit 

Court, however, awarded each Plaintiff a single amount for emotional distress caused by their 

termination and the police escort. (A.R. 275, 279) Because the damages resulting from the 

police escort are not segregated from damages for the discharges, it is impossible to determine 

what amount, if any, Plaintiffs may have been entitled to recover for their discharges. 

Accordingly, this Court should reverse the Circuit Court's decision denying the Post-Trial 

Motion with respect to Plaintiffs' emotional distress damages. 

Just as important, even if Plaintiffs can recover damages for emotional distress related to 

the police escort, there is no evidence whatsoever that Mr. Luborsky had any involvement with 

the decision to call the police - none. The only way to hold Mr. Luborsky liable for emotional 

distress damages was related to the call to the police is to find him liable under a "piercing the 

corporate veil" theory. As discussed below, there is no evidence to support this theory. 

H. 	 Plaintiffs Failed to Address the Issue Concerning the Late Payment of Wages. 

Again, Mr. Luborsky had nothing to do with any late payment of Plaintiffs' wages 

following the termination of their employment. Accordingly, Mr. Luborsky cannot be liable to 

Plaintiffs for their claims under the West Virginia Wage Payment and Collection Act, unless 
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under a "piercing the corporate veil" theory. As discussed below, there is no evidence to support 

this theory. 

- I. 	 The Circuit Court Improperly Pierced the Corporate Veil to Hold Mr. Luborsky 
Personally Liable. 

There are two crucial questions to this Court's analysis of whether the Circuit Court erred 

in holding Mr. Luborsky personally liable under a "piercing the corporate veil" theory. 

First, what corporate entity must be disregarded to hold Mr. Luborsky liable? According 

to Plaintiffs, the relevant entity for the purposes of piercing was Premier Salons, Inc. (A.R. 762) 

When pressed to identify which "Premier" entity the Circuit Court was referring to in the 

Judgment Order (that, essentially, was drafted by Plaintiffs' counsel), Plaintiffs stated that 

Premier Salons, Inc. was the relevant corporate entity because it "required [them] to sign away 

their rights or be fired." (A.R. 762) The Circuit Court's and Plaintiffs' repeated references to 

Premier Salons Beauty (Resp'ts' Br. at 30-32), Premier Salons Limited (Resp'ts' Br. at 29), or 

any corporate entities other than Premier Salons (Resp'ts' Br. at 32-33) are irrelevant and only 

serve to confuse the issue of whether the Circuit Court properly disregarded Premier Salons' 

corporate form to hold Mr. Luborsky personally liable. 

Second, what does the record before the Circuit Court actually say as it relates to the 

Layla factors and Premier Salons? If this Court considers what the record says about Mr. 

Luborsky's relationship with Premier Salons, the relevant corporate entity, then it must conclude 

that the Circuit Court improperly pierced the corporate veil. (Pet'r's Br. at 37-40) Despite 

Plaintiffs' protestations that Mr. Luborsky owned or controlled various corporate entities, the 

only relevant corporate entity, Premier Salons, is owned by a company named PS Hold, which is 

owned as follows: (1) Falconhead Capital, a private equity firm, owns 60%; (2) Luborsky Family 

Trust I owns fewer than 40%; and (3) Capital Source Financing owns the remainder. (A.R. 322, 
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325-26. 328-31) Mr. Luborsky has no interest in Fa1conhead Capital, and he is neither a trustee 

nor beneficiary of Luborsky Family Trust I. (A.R. 322, 325-26, 328-31) These facts are 

undisputed, as are all of the facts relating to piercing the corporate veil of Premier Salons, and 

are set forth in Mr. Luborsky's (second) initial brief. When these facts are considered, it is clear 

that the Circuit Court improperly pierced the corporate veil of Premier salons to hold Mr. 

Luborsky personally liable. 

III. CONCLUSION 
For the foregoing reasons, Mr. Luborsky respectfully requests that this Court reverse the 

Circuit Court's decision denying the Post-Trial Motion and remand this case to the Circuit Court 

with instructions that the Circuit Court enter judgment for Mr. Luborsky. 

BRIAN LUBORSKY 

BY: Spilma Thomas & Battle, PLLC 

S uel M. Brock III (W.Va. Stat ar· 9216) 

Mitchell J. Rhein (W.Va. State Bar # 12104) 

300 Kanawha Boulevard, East (Zip 25301) 

Post Office Box 273 

Charleston, WV 25321-0273 

(304) 340.3800 (T) / (304) 340.3801 (F) 
sbrock@spilmanlaw.com 
mrhein@spilmanlaw.com 

Counselfor Brian Luborsky 
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