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SUMMARY RESPONSE 


Comes now the guardian ad litem and submits her summary response to the "Petition for 

Writ of Mandamus." This summary response is submitted in accordance with Rule 16(h) of the 

Rules of Appellate Procedure. 

The guardian ad litem asserts that a writ of mandamus is not warranted and should be 

denied; that the petitioner does not have a clear legal right to the relief sought; that the petitioner 

has other adequate remedies available to him for any perceived injustices; that the goals of the 

guardian ad litem, the DHHR and the petitioner coincide, namely, that all desire that the petitioner 

should adopt infant respondents B.W. and G.W.; that the effect of the petition for writ of 

mandamus and the accompanying stay has been to delay permanency for the four children involved 

in the underlying child abuse and neglect case; that the arguments espoused by the petitioner are 

contrary to the children's best interests; and that counsel's attacks on the ethics and 

professionalism of the Court and the guardian ad litem are baseless, unseemly, ill-advised and 

should be withdrawn. 

A. STATEMENT OF THE CASE 

The civil action underlying the petition for writ of mandamus was initiated by the West 

Virginia Department of Health and Human Resources (the "DHHR"). The DHHR filed its child 

abuse and neglect petition on or about May 17,2016. The DHHR alleged that the mother, A.H., 

left her children, B.W. and G.W., with family members, and never showed up again to retrieve 

them. The mother failed to respond to calls or texts thereafter, and no one could locate her in 

person either. The petition further alleged that family members suspected the mother was using 

illicit drugs and that her substance abuse negatively affected her parenting ability. 
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The child abuse and neglect petition was filed naming all four of the mother's biological 

children, B.W. (DOB 4-30-07), O.W. (DOB 8-13-10), O.S. (DOB 7-12-12) and J.W. (DOB 7-6

04). The father ofB.W. and G.W. is D.W. He left the State of West Virginia several years ago, 

and abandoned his children. Both C.S., the father ofO.S., and E.W., the father of J.W., are non

abusing, non-neglecting parents. 

The Court sustained the petition at the preliminary hearing held May 27, 2016. The Court 

ordered that the children remain in the temporary legal custody of the DHHR. The Court placed 

the two middle children, B.W. and G.W., in the home of R.H., the maternal grandfather and 

petitioner herein. The Court ordered that G.S. remain in the home of his father and that J.W. 

remain in the home of her father. 

The Court continued the adjudication hearing scheduled for July 20, 2016. The Court 

granted the guardian ad litem's motion to continue the adjudication hearing scheduled for 

September 8, 2016. The Court granted the mother's unopposed motion to continue the 

adjudication hearing on September 21,2016. The Court adjudicated A.H. and D.W. as abusing 

parents on November 10,2016. The Court based its rulings, in part, upon the testimony ofR.H., 

the maternal grandfather, and J.P., a family friend and counsel for the petitioner herein. The Court 

found, among other things, that A.H. and D.W. had each abandoned their children. On that same 

day, the Court denied R.H. 's motion to intervene, but permitted his attorney to monitor the 

proceedings on his behalf. The parties held a multi-disciplinary team meeting on December 20, 

2016. 

On or about January 3, 2017, counsel for R.H. filed his petition for writ of mandamus. 

The parties appeared for the previously-scheduled disposition hearing at 2:00 p.m. on 

January 5, 2017. The Court heard the evidence and the arguments and representations of counsel. 
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In making its rulings, the Court adopted the recommendations of the DHHR and the guardian ad 

litem. The Court terminated the parental rights of A.H. and D.W. The Court ordered A.H. and 

D.W. to continue paying child support as previously ordered. The Court granted limited post

termination visits for the children with A.H. and D.W. The Court placed G.S. in the permanent 

legal and physical custody ofhis non-abusing father, C.S. The Court placed J.W. in the permanent 

legal and physical custody of her non-abusing father, E.W. The Court dismissed infant 

respondents J.W. and G.S. and respondent fathers E.W. and C.S. The Court separated the siblings 

for purposes of their permanent placement, but ordered that B.W. and G.W. must remain together. 

The Court placed B.W. and G.W. in the permanent custody of the DHHR and granted authority to 

the DHHR to consent to the children's adoptions by a suitable person or suitable persons. The 

Court ordered that B.W. and G. W. remain in the home oftheir maternal grandfather, R.H., pending 

their permanent placement. The guardian ad litem recommended subsidized adoption by R.H. as 

the permanency plan for G.W. and B.W. 

On January 7,2017, the guardian ad litem received the "Scheduling Order" which had been 

entered in the above-captioned matter on January 5, 2017. The order directed the Circuit Court 

and the parties to file a response to the petition for writ of mandamus by January 24, 2017. 

On July 11, 2017, the guardian ad litem received the "Order Granting Stay" which had 

been entered herein on January 5, 2017. The order stayed all permanency proceedings in the 

underlying child abuse and neglect case, pending review by the Supreme Court ofAppeals of West 

Virginia of the petition for writ of mandamus. 
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B. ARGUMENT 


1. The extraordinary remedy sought is not warranted. 

The Supreme Court ofAppeals ofWest Virginia previously held that, "A writ ofmandamus 

will not issue unless three elements coexist - (1) a clear legal right in the petitioner to the relief 

sought; (2) a legal duty on the part of respondent to do the thing which the petitioner seeks to 

compel; and (3) the absence of another adequate remedy." State ex reI. Burdette v. Zakaib, 224 

W. Va. 325, 685 S.E.2d 903 (2009) (Syllabus Point 2) (citing State ex ref. Kucera v. City of 

Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969)). 

The petitioner cannot meet the standard required for this extraordinary remedy. The 

petitioner has no legal right to the relief sought. Even ifhe did, however, he has two other adequate 

remedies at his disposal. 

2. The petitioner is not entitled to party status. 


The petitioner is not entitled to party status in the underlying child abuse and neglect case. 


R.H. is the maternal grandfather of the children. He seems to be a very nice grandfather, but is not 

a psychological parent, as his attorney claimed. His attorney made numerous inaccurate factual 

claims in his petition. Evidence adduced in this case, including R.H. 's testimony, revealed that 

B.W. and G.W. always lived with their mother. l.W. and C.S. lived part of the time with their 

mother and part of the time with their respective fathers, until the year preceding the filing of the 

petition, during which their mother seldom appeared. For part ofthe summer of2015, R.H. moved 

into the home of his daughter, but they had a disagreement and he left. R.H. testified that he and 

his daughter had disagreements and periods of estrangement because he disapproved of her 

lifestyle decisions. 
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R.H. was not a "legally-established custodian" at the time of the filing of the petition. 

Neither was he a person standing in loco parentis. See W. Va. Code § 49-4-601(f). When the 

petition was filed by the DHHR on May 17, 2016, the Child Protective Services ("CPS") social 

workers left B. W. and G. W. at the home their grandfather shared with his brother, the children's 

great-uncle. The Court sustained the petition and ordered that the children be placed in the 

temporary custody of the DHHR, but remain in their current relative placements. If R.H. was 

entitled to party status, then so was his brother, who resided in the same household. So was his 

son, the children's uncle, who also helped care for the children. Following the reasoning espoused 

by the petitioner, an argument can be made that every babysitter, medical provider, neighbor, 

family member, minister, or teacher is a "custodian" for the purpose of determining party status. 

The fact that the mother made no provision for legal guardianship, medical care or education for 

her children was one of the major allegations in the petition. 

Moreover, as guardian ad litem, the undersigned is leery of granting party status to all and 

sundry. Any party unhappy with the Court's rulings can appeal an unfavorable dispositional 

decision, further delaying the children's permanency. Once the rights of the parents and any legal 

custodians are properly dealt with, the Court should be allowed to focus on the best interests of the 

children. The guiding principle and goal in child abuse and neglect cases is the best interests of 

the children. See In re Lacey P., 189 W. Va. 580, 433 S.E.2d 518 (1993). The children should not 

have to compete with the wishes of extraneous parties. Moreover, these cases can be quite 

unwieldy in the best of circumstances. It is not uncommon to have ten or more attorneys involved 

in these proceedings. 
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3. The petitioner has other adequate remedies. 

The petitioner, R.H., has two other adequate remedies in this case. The Court's order 

denying his motion to intervene was entered December 23,2016. He presumably can file a direct 

appeal of this denial of his motion to intervene. 

His other remedy is, of course, getting exactly what he wants anyway, and promptly too. 

What everyone really wanted in this case was for the mother, A.H., to accept some help 

and to regain her health, her well-being, and the custody of her children. That, regrettably, did not 

occur. In the absence of this sought-after outcome, R.H. is seeking legal custody of his two 

grandsons, B.W. and G. W. 

R.H. has had these two children in his home since the petition was filed. This placement 

was made first by the DHHR. When the petition was filed, the DHHR left the children in R.H. 's 

care, instead of placing the children in foster care. At the preliminary hearing, the Court placed 

the children in R.H.'s care at the request of the DHHR and the guardian ad litem, while providing 

the DHHR with temporary legal custody. Since that time, the maternal grandfather has maintained 

the children in his home. He has moved to a new home, to more readily comply with his home 

study. He is receiving the relative caretaker benefit payment from the DHHR, is participating in 

a home study, and is scheduled to attend PRIDE training. The DHHR and the guardian ad litem 

have recommended permanent placement of B.W. and G.W. with R.H. The guardian ad litem 

recommended a subsidized adoption, provided the children and R.H. meet the designated criteria. 

R.H. agrees with this plan. R.H.'s son, the maternal uncle ofG.W. and B.W., will the designated 

back-up guardian, in case R.H. is unable to care for the children before they attain the age of 

majority. 
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The wishes and goals of the DHHR, the guardian ad litem and the petitioner coincide. The 

guardian ad litem believes that R.H. is the most suitable custodian of the children. At the 

disposition hearing on January 5, 2017, the guardian ad litem and the DHHR recommended that 

B.W. and G.W. remain with R.H. following the termination oftheir parents' rights. In her guardian 

ad litem report filed December 28, 2016, the guardian ad litem recommended that B.W. and G. W. 

be adopted by their maternal grandfather, R.H. 

4. The guardian ad litem has acted properly and in accordance with the rules. 

The guardian ad litem denies all the allegations of impropriety made by counsel for the 

petitioner. The guardian ad litem did not conspire with the Court. The guardian ad litem did not 

provide legal advice to the petitioner. The guardian ad litem did not prevent the petitioner from 

consulting with his lawyer. The guardian ad litem did not communicate improperly with anyone 

in this case. 

The guardian ad litem has always advocated for the best interests of the children. The 

guardian ad litem has acted at all times in accordance with the Rules of Professional Conduct, the 

Rules of Procedure for Child Abuse and Neglect Proceedings and the West Virginia Rules of 

Evidence. The guardian ad litem has endeavored to act with civility, compassion and common 

sense. Counsel for the petitioner is clearly unfamiliar with the duties of a guardian ad litem in 

child abuse and neglect cases. See Rule 18a ofthe Rules ofProcedure for Child Abuse and Neglect 

Proceedings. Counsel's allegations of improper, unethical and unprofessional behavior are 

baseless, scurrilous and asinine. Moreover, evidence of record indicates that counsel for the 

petitioner may have a representational conflict in this matter, because, among other things, he 

previously represented the mother in one or more Family Court matters involving her children. 
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C. CONCLUSION 


The guardian ad litem urges the Supreme Court of Appeals of West Virginia to deny the 

petitioner's request for relief, to dismiss the petition for writ ofmandamus and to lift the stay. The 

children's permanency should be delayed no longer. 

Respectfully submitted, 

Victor Victor & Helgoe LLP 
Post Office Box 5160 
Charleston, West Virginia 25361 
1319 Quarrier Street 
Charleston, West Virginia 25301 
304-346-3655 
West Virginia Bar Number 7601 
Guardian Ad Litem 
vvhlaw@suddenlinkmail.com 
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CERTIFICATE OF SERVICE 


I, Jennifer R. Victor, guardian ad litem, do hereby certify that I served a true copy of the 

foregoing "Guardian Ad Litem's Summary Response to Petition for Writ of Mandamus" upon 

each of the following: 

The Honorable Louis H. Bloom 
Kanawha County Circuit Court 
111 Court Street 
Charleston, West Virginia 25301 

Michael S., Jackson 
Assistant Attorney General 
4190 West Washington Street 
Charleston, West Virginia 25313 

Ariana Kincaid 
Assistant Prosecuting Attorney 
301 Virginia Street, East 
Charleston, West Virginia 25301 

Jason S. Lord 
Attorney at Law 
Post Office Box 3549 
Charleston, West Virginia 25335 

Kevin Davis 
Attorney at Law 
206 Kanawha Boulevard, West 
Charleston, West Virginia 25302 

Jennifer N. Taylor 
Attorney at Law 
1118 Kanawha Boulevard, East 
Charleston, West Virginia 25301 

Adam Campbell 
Campbell & Smith, PLLC 
723 Kanawha Boulevard, East 
Suite 200 
Charleston, West Virginia 25301 

James M. Pierson 
Pierson Legal Services 
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Post Office Box 2291 
Charleston, West Virginia 25328 

Ms. Kim Runyon Wilds 
Western Regional CASA 
Post Office Box 11773 
Charleston, West Virginia 25339 

by hand delivery, facsimile transmission or by placing the same in the first-class United States 

Mail, postage prepaid, on this pff'Vl day of.:JiV1 ~ , 2017. 

Victor Victor & Helgoe LLP 
Post Office Box 5160 
Charleston, West Virginia 25361 
1319 Quarrier Street 
Charleston, West Virginia 25301 
304-346-5638 
West Virginia Bar Number 7601 
vvhlaw@suddenlinkmail.com 
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