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RESPONSE TO QUESTION PRESENTED 


The Petitioner is not entitled to the issuance of a Writ ofMandamus because the level and 

type of participation accorded to a relative caregiver in an abuse and neglect proceeding is left to 

the sound discretion of the Circuit Court, which has not been abused in this matter. This Court 

has found that a relative caregivers' involvement in the fact-finding phase of an abuse and 

neglect proceeding should be separate and distinct from the fact-finding portion of the 

termination proceeding and should also be structured to provide the Circuit Court with relevant 

information about the children. In the instant case the Circuit Court did not abuse its discretion 

in denying Petitioner's Motion to Intervene because the respondent parents had not yet been 

adjudicated of abusing or neglecting their children and the Circuit Court was still engaged in the 

fact-finding phase of the abuse and neglect proceeding. Furthermore, the record of the case 

contains no indication the Petitioner was the psychological parent, legal custodian, or long-term 

placement for the children prior to April 25, 2016, and the petition involving the parents contains 

no allegations of abuse or neglect against the Petitioner. Finally, the Circuit Court has repeatedly 

continued placement of B.W. and G.W. in the home of R.H., based upon information received 

from the parties and from R.H., himself, all without objection. Under these circumstances, the 

Circuit Court cannot be said to have abused its discretion. 

STATEMENT OF THE CASE 

On May 16, 2016 the West Virginia Department of Health and Human Resources ("the 

Department") filed an abuse and neglect petition against the respondent mother and father of 

B.W. and G.W., alleging the children had been abandoned. Specifically, the petition alleged the 

respondent mother, A.H., was using drugs and had recently abandoned B.W. and G.W. to the 

care of her father, R.H. According to R.H., A.H. had come to his house on April 25, 2016 and 

asked him to watch B.W. and G.W. but she never returned to retrieve them. Both R.H. and the 



Department made multiple attempts to contact A.H. since that time to no avail. The petition also 

alleged A.H. was suspected of abusing drugs by family in recent months because she had been 

sleeping a lot during visits; because she had been letting a known drug-abusing cousin live in her 

home; and because she had let the utilities, food stamps, and medical cards for the children lapse. 

Finally, the petition alleged it was suspected the older children had been getting the younger 

children up and off to school prior to their abandonment with R.H., and that the children were 

very dirty and did not have many clothes when they went to reside with him. At a follow-up 

visit with R.H. shortly after the filing of the petition, the Department facilitated new medical 

cards for the children, among other supports, and initiated a home study of R.H. 's home on May 

25,2016, which has since been approved for placement of B.W. and G.W.; the Department has 

supported continued placement of B.W and G.W. in R.H.'s home throughout the case without 

objection by any party. 

On May 27,2016, the Circuit Court held a preliminary hearing and found probable cause 

B.W. and G.W. had been abused and neglected by their parents, A.H. and D.W. The Circuit 

Court found the home of A.H. was unsafe for the children, that A.H. had left the children in the 

home of the maternal grandfather, R.H., and had not called or responded to efforts to contact her 

about her children. The Circuit Court found both A.H. and D.W. could not be located to be 

served with a copy of the petition. The Circuit Court ordered the children to remain in the 

temporary legal custody of the Department with physical placement to remain with R.H. The 

Circuit Court scheduled the adjudicatory hearing for July 20,2016. 

On July 20, 2016 the Circuit Court continued the adjudicatory hearing because A.H. and 

D.W. still had not been served with a copy of the petition. The Department was ordered to 

provide notice to the respondent parents by publication if other efforts to locate and serve them 
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proved fruitless. The Circuit Court ordered the children to remain in the temporary legal custody 

of the Department and ordered the children to remain in the home of RH. The Department 

subsequently published legal notifications of child abuse and neglect proceedings involving the 

parents in appropriate newspapers of record. The Circuit Court later continued the adjudicatory 

hearing from September 8, 2016 to September 21, 2016 and ultimately to November 20, 2016 

without objection while efforts were made to contact and serve the respondent parents. 

On November 20, 2016, the Circuit Court held the adjudicatory hearing. Both R.H. and 

his counsel testified during the hearing. Before proceeding to the adjudicatory phase of the 

hearing though, the Circuit Court heard argument on the Motion to Intervene filed by counsel on 

behalf of R.H. The Circuit Court denied that motion. The Circuit Court ruled it was not 

necessary to allow R.H. to intervene for the purpose for which it was sought, namely custody of 

RW. and G.W. The Circuit Court noted the children had resided in the home ofRH. since the 

inception of proceedings and continued to reside in R.H. 's home, without objection of any party. 

Furthermore, the Circuit Court noted the parental rights of the respondent parents had not been 

adjudicated or terminated yet. The Circuit Court did indicate counsel for RH. could monitor 

proceedings. Counsel for R.H. was permitted to attend the remainder of the hearing. At the 

conclusion of the adjudicatory phase of the hearing, the Circuit Court found by clear and 

convincing evidence that the respondent parents, A.H. and D.W., had abandoned B.W. and G.W. 

because they had both failed to provide their children with necessary supervision and emotional 

and fmancial support. 

The Circuit Court set a disposition hearing for January 5,2017. However, the Petitioner 

filed a Petition for Writ of Mandamus seeking intervenor status on January 3,2017. The Circuit 

Court held a disposition hearing on January 5, 2017 and terminated the parental rights of A.H. 
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and D.W. to B.W. and G.W. R.H. seeks permanent placement of B.W. and G.W. The 

Department supports pennanent placement of the children in the home of R.H. No one else is 

seeking permanent placement of B.W. and G.W. Although B.W. and G.W. have said they wish 

they could return to their mother's care, if possible, they have also said they are happy in their 

placement with R.H. 

SUMMARY OF ARGUMENT 

A Writ of Mandamus should not issue because the Circuit Court did not abuse its 

discretion in denying Petitioner's Motion to Intervene at the adjudicatory stage of the 

proceedings. Circuit Courts have discretion in deciding the level and type of involvement to 

accord to relative caregivers in child abuse and neglect proceedings and should keep relative 

caregivers' involvement separate and distinct from the fact-finding portion of termination 

proceedings. In this case, the Circuit Court denied the Petitioner's Motion to Intervene because 

the Circuit Court was still engaged in the fact-finding stage of the abuse and neglect proceedings 

insofar as the parents had not yet had their adjudicatory hearing, had not been adjudicated as 

abusive or neglectful parents, and had not had their rights terminated. The petition contained no 

allegations against R.H. Additionally, no one has disputed R.H. 's custody of B.W. and G.W. 

The Department, the Guardian Ad Litem, the CASA worker, and the Circuit Court have 

repeatedly announced support for continued placement of the children in R.H. 's care, without 

objection. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Department submits oral argument is not necessary because the facts and arguments 

are adequately presented in the briefs and record on appeal and the decisional process would not 

be significantly aided by oral argument. The Department believes this case is appropriate for a 

memorandum decision. 
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ARGUMENT 


A Writ of Mandamus should not issue because the Circuit Court did not abuse its 

discretion in denying Petitioner's Motion to Intervene at the adjudicatory stage of the 

proceedings. This Court has held a Writ of Mandamus will not issue unless the petitioner has a 

clear legal right to the relief sought, there is a legal duty for the Circuit Court to do the thing the 

petitioner wishes to compel, and there is no other adequate remedy available to the petitioner. 

State ex Rei. Burdette V. Zakaib, 685 S.E.2d 903 (2009). While W. Va. Code §49-4-601 and W. 

Va. Code §49-4-608 provide a statutory basis for custodians in abuse and neglect cases to receive 

notice and an opportunity to be heard, this Court has also held that a custodian's involvement in 

abuse and neglect proceedings should be separate and distinct from the fact-finding portion of 

termination proceedings and should be structured so as to provide the Circuit Court with 

pertinent information about the children. In re Jonathan G., 198 W. Va. 716, 482 S.E.2d 893 

(1996). At the time of Petitioner's request to intervene the respondent parents had not yet had an 

adjudicatory hearing concerning the allegations against them, and there were no such allegations 

against the Petitioner. Therefore, the Circuit Court was within its discretion to deny Petitioner's 

Motion to Intervene at that time, though it should be noted that the Petitioner was permitted to 

attend and monitor the adjudicatory hearing. Since that time, although the respondent parents 

have had their parental rights to the children tenninated for abandonment, there is no dispute that 

continued placement of the children in Petitioner's home is in their best interest. 

There is no current dispute regarding pennanent placement of the children in Petitioner's 

permanent custody. The Department and the Guardian Ad Litem intend to recommend 

permanent placement of the children in Petitioner's home. Throughout this case, the Circuit 

Court has repeatedly accepted the recommendation of both the Department and the Guardian Ad 

Litem regarding placement of the children in the home of the Petitioner, without objection. As 
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such. there is no current dispute that would require Petitioner being granted intervenor status. At 

this point, there is also no additional information that could be provided by the Petitioner as an 

intervenor that is not already being provided now. In fact, the Petitioner has communicated with 

the Department and the Guardian Ad Litem about the needs of the children throughout the case. 

The Petitioner has cooperated in a home study; has attended MDTs to discuss the children's 

needs; and has been assisted in applying for government benefits for the children. Both the 

Department and Guardian Ad Litem have been to his home and support placement of the 

children there. Given these facts, the Circuit Court has not abused its discretion in denying 

Petitioner's Motion to Intervene. 

CONCLUSION 

Wherefore, this Court should deny the request for a Writ ofMandamus. 

Respectfully Submitted, 

WEST VIRGINIA DEPARTMENT OF 
HEALTH AND HUMAN RESOURCES, 
Respondent, 

By Counsel, 
PATRICK MORRISEY 
ATTORNEY GENERAL 

MICHAE~ ACK ON 
ASSISTANT RNEY GENERAL 
W.Va. State Bar #: 9507 
4190 W. Washington Street 
Charleston, WV 25313 
(304) 746-2360 ext. 1042072755 
Fax: (304) 558-9190 
Michael.L.Jackson@wv.gov 
Counselfor Respondent Department of 
Health and Human Resources 
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