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STATEMENT OF THE CASE 


I. Counter to Petitioner's Statement of Relevant Underlying Facts and Allegations 

In his brief, Petitioner Mohammed Ashraf included a discussion of the purported 

"Relevant Underlying Facts and Allegations" relating to the issues before this Court. However, 

Petitioner's discussion fails to focus specifically upon those facts which bear directly upon this 

Court's consideratiop. of the questions certified to this Court by the Circuit Court of Marion 

County. Rather, his discussion attempts to sway this Court's opinion by providing a detailed 

discussion of what he believes was a failure by Respondent State Auto Property and Casualty 

Insurance Company to ''promptly and fairly resolve his claims," which he asserts resulted in 

violations of the West Virginia Unfair Trade Practices Act and common law bad faith. It is 

important to note that whether State Auto ''promptly and fairly resolved his claims" and/or 

violated the West Virginia Unfair Trade Practices Act or committed common law bad faith has 

not been considered by the Circuit Court and no questions with regard to these issues have been 

certified to this Court. To date, no discovery relating to these allegations contained in 

Petitioner's Complaint has been conducted, other than some very limited written discovery. 

Accordingly, at this juncture, Petitioner's claims and allegations, in that regard, are improper. 

As a result, State Auto includes the following facts relevant to the certified questions presented 

to this Court. 

A. Events Giving Rise to Petitioner's Complaint. 

Petitioner is the owner of property located at 322 Locust Avenue, Fairmont, West 

Virginia (hereinafter sometimes referred as "Subject Property"). (App. 291-293.) On or about 

October 29, 2012, the building located at said address, which was previously a home, but had 

been converted to an assisted living facility, was damaged by fire. (See id. 294-297.) An 
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investigation into the fire's cause revealed that it was the result of an incendiary act. An 

ignitable liquid was spread throughout sections of the living room and dining room and was then 

ignited by some type of an open flame, such as a lighter or matches. (See id. at 298-304.) The 

investigation revealed that there was a broken west side basement window, and one of the added 

security metal bars covering that window was partially dislodged, indicating this was the point of 

entry. (Id.) 

Subsequently, another fire occurred at the property on or about December 18,2012. (See 

id. at 305-333.) An investigation into this fire's cause also revealed that it was the result of 

another incendiary act, spread by an ignitable liquid and an ignition somce being either a match 

or open-flame lighter. (Id.) 

At the time of the first fire, on October 29, 2012, the property located at 322 Locust 

Avenue was insured by a policy issued by State Auto Property and Casualty Insurance Company, 

bearing policy number CFP 2055655 (hereinafter sometimes referred to as the "Policy"). See id. 

at 334-391.) 

Petitioner contacted State Auto to report the initial fire on or about October 30, 2012. 

Thereafter, State Auto undertook efforts to investigate the fire, and Petitioner's losses as a result 

of the fire. Ultimately, on January 28,2014, after completing its investigation, State Auto paid 

Petitioner pmsuant to the terms of the Policy. (See id. at 392-395.) In its letter forwarding two 

separate checks to Petitioner's counsel, State Auto's counsel explained how it calculated the 

amount due to Petitioner, stating: 

Based upon the information provided by Dr. Ashraf, State Auto 
has determined that the building was vacant at the time of the loss. 
According to the policy, the building would be vacant if at least 
31 % of the building is not rented or leased and used in its 
customary operations by a tenant and/or used by the building 
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owner to conduct his customary operations. The building must has 
to be [sic] vacant for more than 60 consecutive days. In Dr. 
Ashrafs case, the building satisfies the definition to be considered 
vacant. In fact, this building appears to have been vacant for 
almost six years before the loss occurred. The loss at issue was a 
fire and that qualifies as a covered cause of loss. Because the 
building was vacant at the time of the loss and because this was a 
covered cause ofloss, then State Auto is permitted, by the terms of 
the policy, to reduce the amount they would "otherwise pay" by 
15%. 

(ld.) However, State Auto went on to explain that "[w]hile there is a reduction for the vacant 

building, there is also an inflation guard that is triggered for Dr. Ashraf. This requires that 4% be 

added to the amount of the policy from the renewal date until the loss." (ld.) As a result, 

Petitioner was sent a check for the loss of the building in the amount of $322,194.10, which 

amount reflected the four percent inflation guard, the 15 percent vacancy reduction and a 

$25,000.00 reduction for money State Auto had already advanced Petitioner in an effort to assist 

him with the costs of demolishing the ·structure. (ld.) Petitioner was also sent a second check 

for the loss of his personal property in the amount of $22,141.69. (ld.) This amount also took 

into consideration the four percent inflation guard and the 15 percent vacancy reduction. (ld.) 

Then, on or about March 3, 2014, State Auto forwarded Petitioner a check in the amount of 

$10,000.00, pursuant to the terms of the Policy for debris removal coverage. (See id. at 396-397.) 

Collectively, Petitioner has been paid $379,335.79 for this loss. 

B. History of the Subject Property. 

Petitioner, along with his wife, Irene Ashraf, purchased the Subject Property on February 

28, 1997, at a public tax sale for $91,000.00. (See id. at 291-293.) At the time of its purchase, 

the building located on the Subject Property was being used as an assisted living facility. (See 

398-425.) Petitioner and his wife purchased the building with the intent to continue to operate it 
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as an assisted living facility. (ld.) This was to be Mrs. Ashrafs project as she was the one who 

would operate the facility. (ld.) After its purchase, the building was initially closed for 

renovation. (ld. at 406.) It reopened as an assisted living facility in or around 2000 and remained 

in operation un1112006. (ld. at 407.) At that time, all of the existing residents moved out, and 

the facility closed. (ld. 408.) Thereafter, the building was empty. (ld.) While it was closed as 

an assisted living facility, the Ashrafs attempted to rent the building to someone. (ld.) There 

was some interest from. individuals to rent or purchase the building. (ld.) However, no one ever 

took any steps to do either. (ld.) 

After the facility closed in 2006, the Ashrafs had general maintenance performed at the 

property, including cutting the grass and maintaining heat in the building during the winter. (ld.) 

For a period oftime, prior to October 2012, the Ashrafs hired an individual to stay at the building 

during the night. (ld. at 409.) This individual did not live in the building; rather, he would stay 

there only at night to protect the building from break ins. (ld.) However, at the time of the 

October 2012 fire and the subsequent December 2012 fire, the building was a vacant property 

and there was no one who stayed there at any time, whether as a resident or as security to protect 

the property from break ins. (ld.) Further, there were no ongoing renovations at that time of the 

fires. The Ashrafs were not undertaking any efforts to install new floors, build or renovate walls, 

replace windows or remodel the kitchen or bathroom(s). (ld.) Further, they did not have any 

active plans to renovate the building. (ld. at 413.) 

c. Prior Incidents of Burglary and Vandalism. 

There were other incidents at the Subject Property prior to October of 2012, wherein 

individuals broke into the vacant building, vandalizing it and/or removing copper piping. (ld. at 
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410-411.) Petitioner did not report this incident to the insurance company; but, it appears this 

incident may have been reported to the police. (ld. at 411.) 

Another incident occurred in 2009 when someone broke into the home, vandalizing 

several rooms by spray painting on the walls, carpet and furniture while also throwing other 

items around the rooms. (ld. at 411.) This incident was reported to State Auto; however, the 

claim was denied. According to Petitioner, he was told that vandalism to an unoccupied building 

was not covered by the Policy. (See at 412.) In fact, Petitioner was informed, in writing, that 

coverage for this incident was excluded by the vacancy provision. (ld. at 545-546.) 

Nevertheless, despite being so advised, Petitioner, a sophisticated business man and doctor, 

continued to purchase the policy year after year. Petitioner's continued purchase of the policy is 

not surprising. According to the Policy, for all "Covered Causes of Loss," except for the six 

specifically enumerated in the Vacancy provision, Petitioner was afforded coverage with only a 

15 percent reduction of the amount State Auto would otherwise pay for the loss or damage even 

if the Subject Property was vacant. 

At some time following these incidents, Petitioner had a security system installed in the 

building. (ld. at 412.) However, the security system did not alert Petitioner to the fire that 

occurred on October 29, 2012, or to anyone breaking into the home on the same date. (ld. at 

415.) 

D. Pertinent Policy Language. 

BUILDING AND PERSONAL 

PROPERTY COVERAGE FORM 


Various provisions in this policy restrict coverage. Read the entire policy carefully to determine 

rights, duties and what is and is not covered. 

Throughout this policy the words ''you'' and ''your'' refers to the Named Insured shown in the 

Declarations. The words ''we'', ''us'' and "our" refer to the company providing this insurance. 
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A. 	Coverage 
We will pay for direct physical loss of or damage to Covered Property at the premises 
described in the Declarations caused by or resulting from any Covered Cause ofLoss. 
1. 	 Covered Property 

Covered Property, as used in this Coverage Part, means the type ofproperty described 
in this Section, A.l., and limited in A.2., Property Not Covered, if a Limit of 
Insurance is shown in the Declarations for that type ofproperty. (App at 362.) 

2. 	 Property Not Covered 

Covered Property does not include: 


h. Land (including land on which the property is located), water, growing crops or 
lawns 

3. 	 Covered Causes of Loss 

See applicable Causes ofLoss Form as shown in the Declarations. 


4. 	 Additional Coverages 
a. 	 Debris Removal 

(1) 	 Subject to Paragraph (3) and (4), we will pay your expense to remove 
debris of Covered Property caused by or resulting from a Covered Cause 
of Loss that occurs during the policy period. The expenses will be paid 
only if they are reported to us in writing within 180 days of the date of 
direct physical loss or damage. 

(2) 	 Debris Removal does not apply to costs to: 
(a) 	 Extract "pollutants" from land or water; or 
(b) 	 Remove, restore or replaced polluted land or water. (ld. at 363.) 

d. 	 Pollutant Clean Up And Removal 
We will pay your expense to extract "pollutants" from land or water at the 
described premise if the discharge, dispersal, seepage, migration, release or 
escape of the "pollutants" is caused by or results from a Covered Cause of Loss 
that occurs during the policy period. The expenses will be paid only if they are 
reported to us in writing within 180 days of the date on which the Covered Cause 
ofLoss occurs. 
This Additional Coverage does not apply to costs to test for, monitor or assess the 
existence, concentration or effects of "pollutants". But we will pay for testing 
which is p'erformed in the curse of extracting the ''pollutants from the land or 
water. 
The most we will pay under this Additional Coverage for each described premises 
is $10,000.00 for the sum ofall coverage expenses arising out of Covered Causes 
of Loss occurring during each separate 12 month period of this policy. (ld. at 
365.) 
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E. Loss Conditions 
The following conditions apply in addition to the Common Policy Conditions and the 
Commercial Property Conditions. 

6. 	 Vacancy 
a. 	 Description of Terms 

(1) 	 As used in this Vacancy Condition, the term building and the term vacant 
have the meanings set forth in (1)(a) and (1)(b) below: 
(a) 	 When this policy is issued to a tenant, and with respect to that 

tenant's interest in Covered Property, building means the unit or 
suits rented or leased to the tenant: Such building is vacant when it 
does not contain enough business personal property to conduct 
customary business. 

(b) 	 When this policy is issued to the owner or general lessee of a 
building, building means the entire building. Such building is 
vacant unless at least 31% ofits total square footage is: 
(i) 	 Rented to a lessee or sub-lessee and used by the lessee or 

sub-lessee to conduct its customary operations; and/or 
(ii) 	 Used by the building owner to conduct customary 

operations. 
(2) 	 Buildings under construction or renovation are not considered vacant. 

b. 	Vacancy Provisions 
If the building where loss or damage occurs has been vacant for more than 60 
consecutive days before that loss or damage occurs; 
(1) 	 We will not pay for any loss or damage caused by any of the following 

even if they are Covered Causes ofLoss: 
(a) 	 Vandalism; 
(b) 	 Sprinkler leakage, unless you have protected the system against 

freezing; 
(c) 	 Building glass breakage; 
(d) 	 Water damage; 
(e) 	 Theft; or 
(t) 	 Attempted theft. 

(2) 	 With respect to Covered Causes of Loss other than those listed in b.(1)(a) 
through b.(1)(f) above, we will reduce the amount we would otherwise 
pay for the loss or damage by 15%. (Id. at 371-373.) 

H. Def"mitions 

3. 	 "Pollutants" means any solid, liquid, gaseous or thermal irritant or contaminant, 
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. Waste 
includes materials to be recycled, reconditioned or reclaimed. (Id. at 374.) 
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CAUSE OF LOSS - SPECIAL FORM 

A. 	Covered Causes of Loss 
When Special is shown in the Declarations, Covered Cause of Loss means Risk ofDirect 
Physical Loss unless the loss is: 
1. 	 Excluded in Section B., Exclusions; or 
2. Limited in Section C., Limitations; 

that follow. (Id. at 382.) 

ll. Petitioner's Statement of Relevant Procedural History. 

Respondent notes that Petitioner provided a lengthy discussion of the procedural history 

of this matter, which for the most part does not require any counter statement. However, 

Respondent believes it important to note that Petitioner erroneously states this matter "sat idle" 

for a period of time during which Judge David R. Janes left the bench. The Hon~rable Judge 

Janes remains as a Circuit Court Judge in the Sixteenth Judicial Circuit. As a result, this was not 

the cause of this matter remaining inactive for a period of time. Rather, this matter "sat idle" 

during the period of time in which The Honorable Michael Aloi left the bench in the Sixteenth 

Judicial Circuit and the Honorable Patrick N. Wilson was appointed to fill his position. 

Following Judge Wilson's appointment, caseloads were reassigned among the judges, and as a 

result, this matter was removed from Judge Janes' docket and reassigned to Judge Wilson's 

docket. It was during this transition p~od that this matter was inactive for a period of time. 

S~YOFARGUMENT 

Petitioner has asserted two separate assignments of error in his brief. In his first 

assignment of error, Petitioner erroneously contends that the Circuit Court of Marion County 

erred when it answered ''Yes'' to Certified Question No.1, setting forth numerous arguments 

broken out into various subheadings. Notably, however, these numerous arguments are largely 
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redundant and they fail to offer any significant analysis of legal authority that supports 

Petitioner's contention that the Circuit Court was wrong in its answer to Certified Question No. 

1. Petitioner's various redundant arguments ignore the simple fact that the Vacancy Provision is 

enforceable upon this Court's prior precedent wherein it has upheld other conditions or 

exclusions, namely the intentional acts exclusion, which were meant to suspend, rescind or 

otherwise limit coverage, even in the event of a total loss. Indeed, there is no authority in West 

Virginia law that renders void the Vacancy Provision set forth in the Policy, or for that matter, 

the vacancy clause set forth in the Standard Fire Policy, merely by operation of the fact that it is 

contained in a valued policy. 

Petitioner cites to a number of this Court's prior decisions, arguing that they support his 

contention that the Vacancy Provision runs afoul of the valued policy statute. However, the 

Vacancy Provision is unlike the provisions this Court invalidated in Hinkle v. N. River Ins. Co., 7 

W. Va. 681, 75 S.E. 54 (1912); Teter v. Franklin Fire Ins. Co., 74 W. Va. 344, 82 S.E. 40 

(1914); Null v. Stuyvesant Ins. Co., 114 W. Va. 179, 171 S.E. 416 (1933); and Nicholas v. 

Granite State Fire Ins. Co., 125 W. Va. 349, 24 S.E.2d 280 (1943). None of these decisions 

contain any West Virginia authority that suggests the Vacancy Provision conflicts with West 

Virginia Code § 33-17-9. Each of those cases sought to dispute the amount of the loss, which is 

at the heart of the valued policy statute and this Court's reason for invalidating the provisions at 

issue therein. This is not the case with regard to the Vacancy Provision at issue in this matter. 

Rather than dispute the amount of the loss, the Vacancy Provision is a policy condition that 

suspends, rescinds or limits coverage upon the occurrence of certain conditions that materially 

increase the risk. As such, the Circuit Court properly concluded that the Vacancy Provision is an 

enforceable condition of coverage consistent with West Virginia Code § 33-17-2 and 33-17-9. 
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Additionally, neither the doctrine of waiver nor the doctrine of estoppel renders the 

Vacancy Provision unenforceable. In order to properly invoke the doctrine of waiver, Petitioner 

must show, by clear and convincing evidence, that State Auto intentionally and knowingly 

relinquished a right. Petitioner cannot make such a showing. Petitioner was never instructed 

that the vacancy status ofhis property would have no bearing upon the coverage available to him 

under the Policy. Further, at no time did State Auto fail to invoke the Vacancy Provision, where 

appropriate, for purposes ofdenying or limiting coverage. 

Similarly, with regard to estoppel, Petitioner must prove that he was induced to act or to 

refrain from acting to his detriment because of his reasonable reliance upon the other party's 

misrepresentation or failure to disclose a material fact. Here, there is no evidence that Petitioner 

was induced to act or to refrain from acting to his detriment because of reasonable reliance upon 

State Auto's misrepresentation or concealment of a material fact. There was no 

misrepresentation or concealment of a material fact upon the part of State Auto with regard to the 

Vacancy Provision. 

As for Petitioner's second assignment of error, Petitioner claims that the Circuit Court 

improperly held that the scope of coverage afforded in the Pollutant Clean Up and Removal 

section was exclusive of the insured building. However, a plain reading ofthe policy leads to the 

conclusion that Petitioner is not entitled to the Pollutant Clean Up and Removal Coverage as it 

clearly targets pollutants that have contaminated the natural surroundings of the insured property, 

and therefore, only cleanup costs of ground or water is available under this additional coverage. 

As such, the Circuit Court correctly concluded that under the plain and unambiguous language of 

the Pollutant Clean Up and Removal coverage, Petitioner was not entitled to recover. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to West Virginia Ru1e of Appellate Procedure 20, in its Order dated January 4, 

2017, this Court set this matter for oral argument on Tuesday, April 18, 2017. 

ARGUMENT 

I. The Circuit Court correctly answered "Yes" to Certified Question No.1. 

A. 	The Circuit Court properly applied West Virginia's "valued policy" statute, 
West Virginia Code § 33-17-9, fmding the Vacancy Provision is enforceable 
as a condition of coverage. 

Petitioner claims that the Circuit Court improperly considered the Legislative history of 

this states unambiguous ''valued policy" statute, and, as a resu1t, failed to strictly apply West 

Virginia Code § 33-17-9. (See Pet'r Br. at 17-19.) This assertion is not only overly simplistic 

and illogical, it is plainly wrong. The Circuit Court based its conclusion that the Vacancy 

Provision is enforceable upon this Court's prior precedents wherein it has upheld other 

conditions or exclusions, which were meant to suspend or rescind coverage, even in the event of 

a total loss. In so finding, the Court properly concluded that the Vacancy Provision does not run 

afou1 of the public policy purposes behind the adoption of the valued policy statute - public 

policy purposes this Court, itself, has recognized. 

. It is important to note that while West Virginia is a ''valued policy" state, West Virginia 

law requires that all fire insurance policies issued in the State confonn to all provisions of the 

New York Standard Fire Policy. See W.Va. Code § 33-17-2. Accordingly, not only must a fire 

insurance policy include valued policy language, it must also confonn to the New York Standard 

Fire Policy. There is no authority in West Virginia law that renders void the Vacancy Provision 
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set forth in the Policy, or for that matter, the vacancy clause set forth in the Standard Fire Policy, 

merely by operation of the fact that it is contained in a valued policy. Contrary to Petitioner's 

assertion, the Circuit Court applied the clear and conspicuous terms of the ''valued policy" 

statute along with the other conditions and exclusions of coverage. The Circuit Court did not 

reconstruct the statute "to meet its own public policy considerations" as alleged by Petitioner. 

Petitioner's position is that the language in the portion of the Policy identified as CP 01 

120902 affords full and complete coverage to him and that the Vacancy Provision in the Policy 

is not applicable when there is a total loss. The Endorsement Petitioner relies on in making this 

argument is titled, ''West Virginia Changes." (App. at 428.) Petitioner has referenced 

subparagraph G., paragraph 1., of this Endorsement, which states, "Total Losses: In case of total 

loss by fire or other covered cause of loss, we will pay the Limit of Insurance stated in this 

Coverage Part applicable to the real property." Essentially, Petitioner argues that this 

Endorsement creates full coverage and waives all provisions of the Policy when there is a total 

loss. However, this Endorsement does nothing more than incorporate the West Virginia valued 

policy statutory language in the State Auto Policy. In fact, the language used in the Endorsement 

mirrors that suggested by the West Virginia Insurance Commissioner's Office in Informational 

Letter #10 (January 1980). (App. at 429-430.) This language must be in the Policy, hence the 

Endorsement. Neither Informational Letter No. 10 nor inclusion of this endorsement in the 

policy affords greater coverage to Petitioner. Rather, they merely ensure application of West 

Virginia Code § 33-17-9, where appropriate, because the Policy is a valued policy.l 

1 Petitioner seeks to make much of the fact that the Circuit Court did not specifically address his argument 
with regard to Informational Letter No. 10. Informational Letter No. 10 does not accomplish anything more than 
West Virginia Code Section 33-17-9. Further, Petitioner's argument with regard to Informational Letter No. 10 is 
essentially the same as his argument that the valued policy law statute precludes State Auto from taking the 15 
percent reduction. As such, there was no need for the Circuit Court to specifically address this duplicative 
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Petitioner has provided absolutely no West Virginia common or statutory law to suggest 

the Vacancy Provision is, in fact, in conflict with the ''valued policy" statute, the legislative 

intent behind said statute or Informational Letter No. 10. There is no authority in West Virginia 

that says the proposed language contained in Informational Letter No. 10 or the valued policy 

statute converts an insurance policy into a contract that has no limitations or restrictions. In fact, 

an in-depth analysis of Petitioner's interpretation of the West Virginia Changes Endorsement 

demonstrates why it is incorrect and runs afoul of West Virginia law. Essentially, Petitioner's 

interpretation of this Endorsement, and in essence West Virginia's valued policy law, would 

eliminate all provisions and conditions from the Policy when there is a total loss, and it would 

discard all exclusions found in the Policy, including those specifically set forth and endorsed by 

the New York Standard Fire Policy. This assertion, however, is unreasoned. Under Petitioner's 

interpretation, if there is a total loss caused by fire and it is found that the insured started the fire 

with the intent to create a total loss, the insured would still be entitled to the full policy proceeds 

because State mandated valued policy language eliminates the exclusions in the policy for an 

intentionally caused loss. 

Petitioner can point to no West Virginia law that supports this proposition. Indeed, West 

Virginia passed its value policy law in 1899. See Hayden's Annual Cyclopedia ofInsurance in 

the United States, 618-619; 624 (1901). Thereafter, West Virginia first adopted a standard fire 

insurance policy in 1907. Icenhour v. Continental Ins. Co., 365 F.Supp.2d 743, 747 (S.D. W. 

argument Nevertheless, State Auto acknowledges that Petitioner claims Informational Letter No. 10 is why 
provisions, like the Vacancy Provision, that "may be included in a uniform fire insurance policy may remain in the 
policy despite their apparent conflict with.the 'valued policy' statute." (pet'r Br. at 31.) Obviously, this argument 
offers no legal authority to substantiate Petitioner's argument that the Vacancy Provision is in "conflict with the 
'valued policy' statute." Moreover, such a statement by Petitioner fails to take into consideration the more logical 
explanation as to why a provision that conflicts with the valued policy statute remains in the policy - the fact that the 
valued policy statute is only applicable in the event of a total loss. Accordingly, such provisions are not voided in 
every loss under the policy. 
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Va., 2004) (citing 1907 W. Va. Acts 313). A subsequent version was adopted in 1923. ld. (citing 

1923 W. Va. Acts 64). Then, in 1957, the Legislature adopted the 1943 New York Standard Fire 

Insurance Policy. ld. (citing W. Va. Code § 33-17-2). The exclusion of coverage where a loss is 

caused by the intentional act of an insured, and/or his agent, is authorized by the New York 

Standard Fire Policy. In fact, lines one through six of the New York Standard Fire Policy void 

the entire policy in case of willful concealment or misrepresentation of material fact or 

circumstance, fraud, or false swearing by the insured, and/or his agent. See New York Standard 

Fire Insurance Policy, at lines 1-6 (1943). Further, at lines 21 and 22, the New York Standard 

Fire Policy precludes coverage for fire or other perils insured against in the policy when caused, 

directly or indirectly, by neglect of the insured to use all reasonable means to save and preserve 

the property at and after a loss. These two clauses clearly prevent an insured from recovering 

from his or his agent's intentional act. Inherent in the West Virginia legislature's adoption of the 

New York Standard Fire Policy, with these clauses, as well as other clauses that also act as 

exclusions, conditions and limitations to coverage, is the understanding that all of the 165 lines 

of the New York Standard Fire Policy are operational in West Virginia, a valued policy state, at 

all times, regardless of the degree of loss. The West Virginia Legislature recognized that 

insurance coverage has its limits and the valued policy law does not apply where the loss is not 

covered under the policy. To suggest otherwise would render the New York Standard Fire 

Policy, the adopted Fire Policy of the State of West Virginia, largely void and practically 

meaningless. In fact, if Petitioner's interpretation were correct, then the Legislature should 

repeal Section 33-17-2 because it would have no purpose. 

Of course, a review of applicable case law indicates that Petitioner's interpretation of the 

valued policy law is not correct. The Circuit Court correctly found that, since the adoption of the 
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New York Standard Fire Policy, this Court has consistently held that an intentional act by an 

insured, and/or his agent, such as arson, will preclude coverage under a homeowner's insurance 

policy. See Hayseeds, Inc. v. State Farm Fire & Cas., 352 S.E.2d 73 (W.Va. 1986) (recognizing 

that State Farm need only to demonstrate by a preponderance of the evidence that the insured 

committed the intentional act of arson to justify its denial of coverage); Morgan v. Insurance Co. 

ofNorth America, 122 S.E.2d 838 (W.Va. 1961) (noting, where a dwelling and its content was 

completely destroyed, that "the voluntary and intentional burning of insured property by the 

insured or by another with his authority, procurement or connivance, will not create a right of 

recovery upon the policy", and ''while proof of such a defense involves proof of a crime, it need 

be only by a preponderance of the evidence, rather than beyond a reasonable doubt as in criminal 

cases"). Indeed, in syllabus point 4 of Teter v. Franklin Fire Insurance Co., this Court 

specifically noted that such conditions or exclusions to coverage, like the intentional acts 

provision, were appropriate mechanisms by which to suspend or rescind coverage, even in the 

event ofa total loss, when it stated: "[ w ]here the loss is total, or where it is only partial but equal 

to, or greater than, the amount ofall the insurance permitted and actually carried on the property, 

the insured is entitled to fully indemnity, if not at fault." SyI. pt. 4, Teter, 74 W. Va. 344, 82 

S.E. 40 (1914). (emphasis supplied). Under these circumstances, it is clear that insurers are 

authorized to assert the intentional act exclusion, even in the case of a total loss. 

In light of the foregoing, the Circuit Court properly concluded that there can be no 

distinction drawn between the intentional acts exclusion and the Vacancy Provision. Just as the 

West Virginia Changes Endorsement, i.e. the valued policy language, cannot render the 

intentional acts exclusion, or for that matter, the hazard increase exclusion, misrepresentation 

and/or concealment exclusion, the non-cooperation clause and/or the breach of warranty 
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exclusion, inapplicable, it also cannot render the Vacancy Provision inapplicable. Both the 

exclusion of coverage for intentional acts and the Vacancy Provision are authorized by the New 

York Standard Fire Policy, and therefore, remain in full force regardless of the degree ofloss. 

In so finding, the Circuit Court properly acknowledged that the basic purposes of the 

West Virginia valued policy law are not served by discarding all provisions, conditions and 

exclusions from the Policy. As the Circuit Court explained, and this Court previously found, the 

valued policy law is meant to prevent insurance companies from over-valuing the insured 

structure for premium purposes, thereby allowing them to collect an excess premium and later 

contest the value when there is a loss. Sayer Bros. v. St. Paul Fire & Marine Ins. Co., 150 

F.Supp.2d 907.911-912 (S.D. W. Va., 2001) (quoting Filiatreau v. Allstate Ins. Co., 358 S.E.2d 

829, 832 (W. Va. 1987». West Virginia adopted the valued policy law to prevent insurance 

companies from assigning a value to a structure that was greater than the structure's true value, 

generating a higher premium, to only then contest that assigned value once a loss or damage 

occurred, paying only a fraction of the value originally assigned to the structure. Second, the 

valued policy law relieves the insured of the burden of proving the full value of his or her 

property when total destruction occurs. Id. at FN 6. (citing 12 Lee R. Russ & Thomas F. Segalla, 

Couch on Insurance §175:103 (3d ed.1996». The Circuit Court noted that this is not a case 

wherein it is alleged that State Auto over-valued the insured structure for premium purposes only 

to later contest the value of the Subject Property when determining the value of the loss. In fact, 

State Auto has not contested the value of the Subject Property. Rather, this is a case where State 

Auto, in compliance with the valued policy statute and the New York Standard Fire Policy, 

properly applied the plain, unambiguous terms of the Policy, reducing Petitioner's recovery by 

15 percent because of the Subject Property's vacancy status. Contrary to Petitioner's assertion, 
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the Circuit Court neither "second guess[ ed] the clearly-stated command of the Legislature" nor 

"insert[ed] its own public policy considerations for that of the plain dictates of the Code." 

Rather, relying upon previous public policy pronouncements of this Court in relation to the 

valued policy statute, the Circuit Court properly distinguished the circumstances of this case 

from the circumstances giving rise to the adoption of the valued policy statute, concluding that 

the Vacancy Provision is enforceable, just as an intentional act exclusion is enforceable, despite 

the existence of the valued policy statute. In other words, the Circuit Court properly concluded 

that, pursuant to West Virginia law, the Vacancy Provision is an enforceable condition of 

coverage consistent with West Virginia Code § 33-17-9. 

-Of course, in his Brief, Petitioner contends that it is not his intention to render "every 

exclusion and condition of coverage in the policy a nullity" and that he has "consistently posited 

a very narrow application of the 'valued policy' statute." Unfortunately, making this claim on 

Appeal means very little when the position Petitioner has taken would result in rendering all 

exclusions and condition ofcoverage unenforceable. After all, it is the Petitioner who vigorously 

argues that, pursuant to the valued policy statute, ''payment of damage is not subject to 

modification or adjustment under any circumstance." (Pet'r Br. 21.) According to Petitioner, the 

valued policy statute does not speak in tenns of ''valuation'', but rather liability for a "liquidated 

damage." (Id. at 20.) Petitioner claims that the statute plainly dictates that the insurers are "liable 

for the entire stated value of a policy of insurance where there is a covered total loss." (Id.) 

Certainly, such a position fails to take into consideration exclusions and conditions of coverage 

in the policy, like the intentional acts exclusion and the Vacancy Provision, which were not 

drafted to overvalue an insured structure for premium purposes. 
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For the first time on appeal, Petitioner seeks to draw a distinction between an intentional 

acts exclusion and the Vacancy Provision by stating that the valued policy statute only applies to 

covered losses. Of course, a total loss caused by fire is a covered loss under a fire policy until 

you find that the insured has failed to meet all of the terms and/or conditions of coverage, which 

void or limit coverage. In other words, just as a total loss by fire is a covered loss until it is 

determined that the insured engaged in some intentional act meant to cause the fire, a total loss 

by fire is also a covered loss until it is deemed that the insured property has been left vacant by 

an insured. It appears that the real crux of this argument is. that the Vacancy Provision in this 

case is not applicable because it is not a complete bar to coverage like the intentional acts 

exclusion. Because it only reduces the amount of Petitioner's coverage, Petitioner argues that 

the Vacancy Provision runs afoul of the valued policy statute. In other words, according to the 

Petitioner, if the Vacancy Provision were a complete bar to recovery, like the one set forth in the 

New York Standard Fire Policy, then it would be enforceable. However, because State Auto 

issued a policy of insurance containing a vacancy clause that affords him greater insurance than 

the vacancy provision set forth in the New York Standard Fire PoliCT, it is unenforceable. 

There is absolutely nothing to support this contention. Such an argument is unreasoned and 

contrary to the purpose and intent of the valued policy statute. Indeed, by making such an 

argument, Petitioner fails to respect the public policies advanced by the Legislature when 

enacting the valued policy statute and seeks to use the statute in a way unintended by the 

Legislature. Accordingly, for all of the foregoing reasons, the Circuit Court properly found the 

Vacancy Provision ofthe Policy enforceable as written. 

B. 	 Contrary to Petitioner's assertion, there is no West Virginia case law that 
renders the Vacancy Provision unenforceable. The terms and conditions 

2 This factor will be discussed in further detail below. See I.B. 
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struck down by this Court in the case law cited by Petitioner are easily 
distinguishable from the Vacancy Provision in this case. 

Petitioner claims that State Auto "argued below that, since the vacancy provision and its 

Fifteen Percent (15%) reduction were part of the New York Standard Fire Insurance Poiicy 

enacted after the adoption of the 'valued policy' statute, the vacancy provision's application 

trumped the application of the 'valued policy' statute." (pet'r Br. at 23.) Petitioner's 

characterization of State Auto's argument below is plainly wrong. As explained previously, 

State Auto argued that the valued policy statute and the statute adopting the New York Standard 

Fire Insurance Policy as the exclusive fonn of fire insurance policy to be used in this State must 

be read together, and in doing so, it is evident that the Vacancy Provision is not abrogated by the 

valued policy statute. (See App. at 268-461.) Indeed, as explained previously, when the 

Vacancy Provision is considered alongside other, similar provisions, it is evident that the 

Vacancy Provision is an enforceable condition of coverage consistent with the valued policy 

statute. Accordingly, Petitioner's dedication of several pages of his brief arguing that State 

Auto's purported assertion that the Legislature's adoption of the New York Standard Fire 

Insurance Policy trumps, or abrogates, the valued policy statute, ignoring binding judicial 

precedent of this Court, is a waste of this Court's time. This is not, nor has it ever been, State 

Auto's argument. Indeed, when the cruxes of the decisions cited by Petitioner in support of this 

argument are examined, it becomes apparent 'Petitioners argument is little more than the 

proverbial red herring. 

In that regard, contrary to Petitioner's assertion, the Vacancy Provision is unlike the 

provisions this Court invalidated in Hinkle v. N. River Ins. Co., 7 W. Va. 681, 75 S.E. 54 (1912); 

Teter v. Franklin Fire Ins. Co., 74 W. Va. 344, 82 S.E. 40 (1914); Null v. Stuyvesant Ins. Co., 
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114 W. Va. 179, 171 S.E. 416 (1933); and Nicholas v. Granite State Fire Ins. Co., 125 W. Va. 

349, 24 S.E.2d 280 (1943). None of these decisions contain any West Virginia authority that 

suggests the Vacancy Provision conflicts with West Virginia Code § 33-17-9. A close inspection 

of each of these decisions demonstrates that they have no bearing upon Petitioner's case. Each of 

these cases sought to dispute the amount of the loss. For example, in Hinkle, the Court, 

affirming judgment for the insureds, refused to enforce an arbitration clause contained in the 

policy, which the insurance company sought to utilize in order to challenge the amount of the 

loss. Hinkle, 70 W. Va ---J 75 S.E. at 55. The challenge to the amount of the loss was based 

upon an actual cash value clause3 also contained in the policy. Id. This Court concluded that 

neither the arbitration clause nor the actual cash value clause were enforceable as the property 

was a total loss and the valued policy statute dictated liability of the insurance company for the 

whole amount of insurance upon the property. Id. at 56-57. In Nicholas, the Court once again 

found that under the valued policy statute, an arbitration clause was not enforceable where the 

loss was total. See Nicholas, 125 W. Va 349,24 S.E.2d 280. 

In both Hinkle and Nicholas, the insurance companies challenged whether the losses 

were, in fact, total losses. See generally, Hinkle, 70 W. Va. 681, 79 S.B. 54; Nicholas, 125 W. 

Va. 349, 24 S.E.2d 280. As previously explained, State Auto has not contested whether 

Petitioner's loss was a total loss. Further, as noted previously, this is not a case where it is 

alleged that State Auto over-valued the insured structure for premium purposes only to later 

contest the value of the Subject Property when determining the value of the loss. Obviously, 

each of these cases recognize that where the loss of a house by fire is total, the insurance 

3 The actual cash value clause read as follows: ''This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, and the loss or damage shall be ascertained or estimated 
according to such actual cash value." Hinkle, 70 W. Va. ~ 75 S.E. at 56. 
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company has no right to demand arbitration of the amount of the loss or void the policy where 

the insured refuses arbitration, even though the policy provides for it. See id. Further, Hinkle 

also prohibits an insurance company from exercising an actual cash value clause to reduce the 

amount owed under the valued policy statute. It is important to note that the arbitration clauses 

and the actual cash value clause addressed in those cases went to the heart of the State's value 

policy law, in the event of total losses as they both were used in a manner so as to contest the 

value of the Subject Property and the loss sustained by the insured. The same cannot be said for 

other clauses contained in insurance policies like the Vacancy Provision at issue in this case. 

The Vacancy Provision, like the intentional acts provision, is a condition or exclusion to 

coverage that suspends or rescinds coverage upon the occurrence of certain conditions that 

materially increase the risk. Indeed, as noted previously, this Court has specifically noted that 

such conditions or exclusions to coverage like the intentional acts provision were appropriate 

mechanisms by which to suspend or rescind coverage, even in the event of a total loss, when it 

stated: "[ w ]here the loss is total, or where it is only partial but equal to, or greater than, the 

amount of all the insurance permitted and actually carried on the property, the insured is entitled 

to full indemnity, if not at fault." Syl. pt. 4, Teter, 74 W. Va. 344, 82 S.E. 40. (emphasis 

supplied) 

Petitioner's reliance on Teter and Null is equally misplaced. In Teter, this Court, 

reversing judgment for the insureds, once again found that, in the case of a total loss, the valued 

policy statute renders adjustment of the loss unnecessary, and, as a result, the arbitration clause is 

wholly immaterial. Teter, 74 W. Va. at 348, 82 S.E. at _. Further, the Court also concluded, 

pursuant to the valued policy statute, that a three-fourths value clause did not limit the liability of 
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the insurance company when there was a totalloss.4 ld. This Court also nullified a three-fourths 

value clause in Null V. Stuyvesant Ins. Co., 114 W. Va. --.J 171 S.E. at 418. There, like in Teter, 

the Court found that such a clause violated the valued policy statute in the event of a total loss. 

Id. Petitioner seeks to make these cases relevant by claiming that these provisions were included 

by an insurer to reduce the face value of a policy in exchange for a premium discount to the 

insured. However, there is no indication in either Teter or Null that this was the case when the 

three-fourths clauses were included in said policy. Despite Petitioner's contention to the 

contrary, like the arbitration clauses and the actual cash value clause, the three-fourths clauses, in 

the event of tota1losses, also went straight to the heart of the State's valued policy law. The 

three-fourths clause sought to limit coverage to only three-fourths of the cash value of the 

property - hence contesting the amount owed under the policy despite the policy having a face 

value and requiring the insured to provide evidence of the cash value of his or her property. 

Again, this is not the case with regard to the Vacancy Provision. Unlike the three-fourths clause, 

the Vacancy Provision is a condition or exclusion to coverage that suspends or rescinds coverage 

upon the occurrence of certain conditions that materially increase the risk. 

As the discussion above clearly demonstrates, the Vacancy Provision is not counter to the 

valued policy statute. As such, so long as it comports with the New York Standard Fire Policy, 

which it does, it is enforceable as written. In that regard, West Virginia Code § 33-17-2 

provides: 

No policy of fire insurance covering property located in West 
Virginia shall be made, issued or delivered unless it conforms as to 
all provisions and the sequence thereof with the basic policy 
commonly known as the New York standard fire policy, edition of 
one thousand nine hundred forty-three, which is designated as the 

4 The three-fourths value clause read as follows: ''Total insurance permitted is hereby limited to three
fourths ofthe cash value of the property hereby covered and to be concurrent herewith." 
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West Virginia standard fire policy; except that with regard to 
multiple line coverages providing casualty insurance combined 
with {"Ire insurance this section shall not apply if the policy 
contains, with respect to the fIre portion thereof, language at 
least as favorable to the insured as the applicable portions of 
the standard fIre policy. 

See W. Va. Code § 33-17-2. (emphasis added). The New York Standard Fire Insurance Policy 

provides, in pertinent part, as follows: 

Conditions suspending or restricting insurance. Unless otherwise 
provided in writing added hereto this Company shall not be liable 
for loss occurring . . . (b) while a described building, whether 
intended for occupancy by owner or tenant, is vacant or 
unoccupied beyond a period of sixty consecutive days; .... 

(App. at 426-427.) In Sizemore v. State Farm General Ins. Co., 202, W. Va. 591, 505 S.E.2d 

654 (1998), the West Virginia Supreme Court recognized that the basic purpose of the New York 

Standard Fire Insurance Policy is merely to set forth the minimum fire insurance coverage 

allowable under state law. 505 S.E.2d 654, 659; see also Meadows v. Employers' Fire Ins. Co., 

171 W. Va. 337, 298 S.E.2d 874 (1982). 

In Sizemore, the Court went on to recognize that "[a]s long as a fire insurance policy 

contains this minimum allowable coverage, it is not significant whether or not the 165 line basic 

policy is amended in form or combined with other types of insurance coverage." Id. The Court 

noted that "[t]his is made plain by the clear language of W.Va. Code § 33-17-2" and "further 

supported by [other] accompanying sections of the code." Id. The Court explained that the 

"[p]rovisions to be contained on the first page of the policy may be rewritten, and rearranged to 

facilitate policy issuance and to include matter which may otherwise properly be added by 

endorsement"; "the pages of the standard fire policy may be renumbered and its pages 
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rearranged" and "additional contracts, riders, or endorsements may also be attached." ld.; see 

also W. Va. Code § 33-17-3 (1957); W.Va. Code § 33-17-6 (1957). 

In the present case, when Petitioner's Policy is considered under West Virginia law, itis 

evident that it contains language at least as favorable as the applicable portions of the Standard 

Fire Policy. (App at 370-371.) In fact, Petitioner's Policy not only contains the Standard Fire 

Policy language, but it also contains additional language that is far mor~ favorable than that 

contained in the New York Standard Fire Policy, affording Petitioner more coverage. (See id. at 

370-371; 378.) Under the New York Standard Fire Policy, an insurance company need not 

provide coverage to an insured where the insured building is vacant or unoccupied beyond a 

period of 60 consecutive days, regardless of the cause of loss. Specifically, the New York 

Standard Fire Policy states that ''the Company shall not be liable for loss occurring . . . (b) while 

a described building, whether intended for occupancy by owner or tenant, is vacant or 

unoccupied beyond a period of sixty consecutive days; ...." Stated differently, under the terms 

adopted by the West Virginia Legislature in West Virginia Code § 33-17-2, in compliance with 

the provisions of the New York Standard Fire Policy, an individual is without any recovery 

whatsoever, if his or her insured building is vacant for more than 60 consecutive days. However, 

under the Policy issued by State Auto to Petitioner, State Auto has no obligation to pay for a loss 

or damage occurring at an insured building that is vacant or unoccupied for more than 60 

consecutive days only where said loss or damage occurs as a result of vandalism, sprinkler 

leakage (unless the insured has protected the system against freezing), building glass breakage, 

water damage, theft or attempted theft. For all other "Covered Causes of Loss," Petitioner is 

afforded coverage with only a 15 percent reduction of the amount State Auto would otherwise 

pay for the loss or damage. Because the language of the "Vacancy Provision" of the State Auto 
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Policy is at least as favorable to the insured as the applicable portions of the Standard Fire Policy 

adopted by West Virginia Code § 33-17-2, and with which all fire policies issued in this State 

must conform, it is enforceable as written. 

Under these circumstances, the Circuit Court properly concluded that State Auto 

correctly paid Petitioner under the Policy when it applied the 15 percent vacancy reduction. As 

the Circuit Court noted, the Vacancy Provision comports with both West Virginia Code § 33-17

2 and 33-17-9. 

c. 	Neither the doctrine of waiver nor the doctrine of estoppel is· applicable to 
the Vacancy provision. 

While the Circuit Court's Order does not specifically address Petitioner's argument 

regarding waiver and estoppel, it is important to note that neither doctrine is applicable to the 

instant case. (pet'r Br. at 33-35.) Therefore, the Circuit Court's failure to address said arguments 

cannot be grounds for reversal. Indeed, in Potesta v. US Fidelity and Guaranty Co., 202 W. Va. 

308,504 S.E.2d 135 (1998), the West Virginia Supreme Court of Appeals held that in order for 

an insured to successfully argue waiver, he or she must show, by clear and convincing evidence, 

that the insurer intentionally and knowingly relinquished a right. See Potesta, 202 W. Va. 308, 

504 S.E.2d 135, 142-144. In the present case, Petitioner cannot make such a showing. There is 

no evidence that Petitioner was ever instructed that the vacancy status ofhis property would have 

no bearing upon the coverage available to him under the Policy. Further, at no time did State 

Auto fail to invoke the Vacancy provision, when appropriate, for purposes ofdenying or limiting 

coverage. Under the Policy issued by State Auto to Petitioner, State Auto had no obligation to 

pay for a loss or damage occurring at an insured building that is vacant or unoccupied for more 

than 60 consecutive days only where said loss or damage occurred as a result of vandalism, 
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sprinkler leakage (unless the insured has protected the system against freezing), building glass 

breakage, water damage, theft or attempted theft. For all other "Covered Causes of Loss," 

Petitioner was afforded coverage with only a 15 percent reduction of the amount State Auto 

would otherwise pay for the loss or damage. 

An incident occurred in 2009 when someone broke into the then unoccupied home, 

vandalized several rooms by spray painting on the walls, carpet and furniture and throwing other 

items around the rooms. (See App. at 411.) This incident was reported to State Auto; however, 

the claim was denied. According to Petitioner, he was told that vandalism to an unoccupied 

building was not covered by the Policy. (See id. at 412.) Petitioner was issued a letter advising 

him that, pursuant to his policy, State Auto would not pay for any loss or damage caused by any 

of the following even if they were "Covered Causes of Loss:" (a) Vandalism, (b) Sprinkler 

leakage, unless you have protected the system against freezing; ( c) Building glass breakage; (d) 

Water damage; ( e) Theft; or (f) Attempted theft, when the building where loss or damage 

occurred had been vacant for more than 60 consecutive days before that loss or damage occurred. 

Under these circumstances, it is evident that, Petitioner cannot argue waiver of the Vacancy 

provision by State Auto. The plain terms of the Policy specifically identified under which 

circumstances the vacancy status of the Subject Property would result in no coverage. Further, 

said terms went on to explain that, in other circumstances, Petitioner was entitled to coverage, 

albeit less 15 percent, despite the vacancy status ofthe Subject Property. 

State Auto properly invoked the Vacancy provision after learning of the Subject 

Property's vacancy status in 2009. At that time, State Auto infonned Petitioner that for six 

enumerated causes of loss, including vandalism, he was not entitled to any coverage. However, 

implicit in that statement, as well as explicit in the clear temlS of the policy, is the indisputable 
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fact that Petiti'Oner continued to have coverage for the Subject Property for other causes of loss 

despite the Subject Property's vacancy status. As such, it cannot be argued that State Auto 

knowingly relinquished its right to invoke the Vacancy provision, especially where Petitioner 

was never instructed that the Vacancy provision would not impact his available coverage and the 

policy continued t'O provide coverage despite the vacancy status 'Of the Subject Property, except 

in six, limited circumstances. 

Similarly, estoppel also has no application in this matter. As explained in Potesta, 202 

W. Va. 308, 504 S.E.2d 135, 142-144 (1998), in order for a insured to rely on the doctrine of 

estoppel he must prove that he was induced to act or t'O refrain from acting to his detriment 

because of his reasonable reliance upon the other party's misrepresentation or failure t'O disclose 

a material fact. Here, Petitioner cannot demonstrate that he was induced t'O act 'Or to refrain from 

acting t'O his detriment because of reasonable reliance upon State Auto's misrepresentation 'Or 

concealment 'Of a material fact. In truth, Petitioner can demonstrate no misrepresentation or 

concealment 'Of a material fact upon the part of State Auto. As noted previously, there is no 

evidence in this case that State Auto ever represented t'O Petitioner that the vacancy status of the 

Subject Property would have n'O bearing upon his available coverage under the Policy. In fact, 

the Policy clearly indicated to the contrary. Once learning of the vacancy status of the Subject 

Property in 2009, State Auto advised Petitioner that he was n'Ot entitled to coverage due to the 

nature of the cause of the loss, vandalism. State Auto went on to identify the other 

circumstances in which the vacancy status ofthe pr'Operty would result in no coverage or reduced 

coverage. Under these circumstances, Petitioner cannot articulate any reasonably relied upon 

misrepresentation by State Auto or a failure to disclose a material fact by State Auto that would 

warrant the application of the d'Octrine 'Of estoppel. 
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Petitioner relies upon Toupkin v. Fed. Ins. Co, 25 S.E.2d 212 (W. Va. 1943) to argue that 

the application ofwaiver and estoppel is appropriate. However, Petitioner's reliance on this case 

is misplaced. The Toupkin decision has no application to the present case. In Toupkin, the Court 

concluded that testimony of the agent, acting as a vice-principal of the defendant insurance 

company, was informed of the existence of a chattel mortgage upon a considerable part of the 

plaintiff's property prior to the issuance of the policy would justify the jury's conclusion that the 

insurer waived the effects of the chattel mortgage provision when it issued the policy while 

possessing such information. Toupkin, 25 S.E.2d 212, 214. The policy issued contained a 

provision that stated, ''Unless otherwise provided by agreement in writing added hereto this 

Company shall not be liable for loss or damage to any property insured hereunder while 

incumbered [sic] by a chattel mortgage, and during the time of such incumbrance [sic] this 

Company shall be liable only for loss or damage to any other property insured hereinunder." Id. 

Of course, according to plaintiff, this clause was included after plaintiff has informed the agent 

of the existence of the chattel mortgage when securing the policy and before it was issued. These 

are not the circumstances present in Petitioner's case, and as a result, Toupkin lends no support to 

Petitioner's claim that the Vacancy provision, including the 15 percent provision, should be 

disregarded as a matter of law. Here, Petitioner was informed of the vacancy provision in 

writing. Nevertheless, Petitioner, a sophisticated business man and doctor, continued to purchase 

the policy. Petitioner's continued purchase of the policy was for good reason - as explained 

previously, for all "Covered Causes of Loss," except for the six specifically enumerated in the 

Vacancy provision, Petitioner was afforded coverage with only a 15 percent reduction of the 

amount State Auto would otherwise pay for the loss or damage even if the Subject Property was 

vacant. Accordingly, unlike the chattel mortgage provision in Toupkin, in the present case, 
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Petitioner knew of the Vacancy provision. Moreover, here, Petitioner could still obtain coverage 

in the event ofa loss, pursuant to the terms of the Vacancy provision. 

Similarly, Petitioner's reliance upon McKinney v. Providence Washington Ins. Co., is 

also misplaced. McKinney v. Providence Washington Ins. Co., 144 W. Va. 559, 109 S.E.2d 480 

(1959). Indeed, the present case is distinguishable from this Court's decision in McKinney. 

There, the plaintiff, an uneducated farmer and the owner of a one family frame dwelling situated 

in a sparsely settled section ofWyoming County, went to the office of a duly authorized agent of 

Providence Washitigton Insurance Company in Mullens, West Virginia. Id. at 561, 109 S.E.2d 

480. Before the policy was issued, the plaintiff and his father-in-law informed the agent that the 

building was vacant at that time. Id. at 562, 109 S.E.2d 480. The plaintiff also told the agent 

that ''the building was vacant and probably would be vacant during the duration of the policy, 

might be someone in it the next two weeks or months or possibly during the duration of the three 

years;" and the agent informed him ''that didn't make any difference." Id. The plaintiff did not 

know and the agent did not inform the plaintiff that the policy contained any provision with 

regard to the dwelling being vacant or that there was any difference in the premium if the 

dwelling was or became vacant. ld. The Court concluded that ''when a duly authorized agent of 

the insurer knows at the time the policy is issued that the building is vacant, and it was later 

destroyed by fire while vacant but had been occupied between the time of the issuance of the 

policy and the time of the loss, the provision of the policy that the insurer shall not be liable in 

, the building is vacant or unoccupied for a definite number ofdays is waived by the insurer." SyI. 

pt. 2, McKinney, at 570, 109 S.E.2d 480; see also Kimball Ice Company v. Springfield Fire and 

Marine Ins. Co., 100 W. Va. 728, 132 S.E. 714 (1926) ("Where the soliciting agent has 

knowledge of past conditions or existing facts which at the time would serve to void the policy, 
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the company issuing the policy cannot insist upon such facts for the purpose of avoiding its 

liability.") 

In the present case, at the time the Policy was purchased by Petitioner, the subject 

building was not vacant. Rather, Petitioner was using it to conduct business as an assisted living 

home. Accordingly, there is no evidence which State Auto could have possessed at the time it 

first issued the policy that the Policy of insurance it was writing was for a vacant property. 

Further, while the building subsequently became vacant, there is no evidence that this became 

known to anyone at State Auto until in or around February 2009. Even then, it cannot be stated 

that this Court's decision in McKinney v. Providence Washington Ins. Co., 144 W. Va. 559, 109 

S.E.2d 480 (1959), serves to void the Vacancy Provision of the policy. As Petitioner points out 

in his brief, he is not an uneducated farmer; rather, he is a well-educated doctor who possess 

multiple investment properties in West Virginia and Pennsylvania. He was aware of the 

Vacancy Provision. On or about June 26,2009, he was notified that an incident that occurred at 

the subject building, involving vandalism, was excluded from coverage due to the fact that the 

building was vacant at the time of its occurrence. One who secures insurance on a building, 

which subsequently become vacant, resulting in no coverage, cannot reasonably expect to void 

the vacancy provision merely by purchasing a renewal policy, especially when the individual has 

been made aware of the vacancy provision and its impact on coverage. Indeed, there is 

absolutely no evidence that State Auto misled Petitioner regarding the effects of the Vacancy 

Provision once it learned the building was vacant. 

Further, the Vacancy Provision in the present case is not the same as that set forth in 

McKinney. In that regard, the McKinney vacancy provision resulted in a denial ofcoverage ifthe 

building had been vacant for a period beyond sixty consecutive days. Here, coverage would be 
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denied only where the loss or damage occurred after the subject building had been vacant for 

more than 60 consecutive days ~d the loss or damage was the result of vandalism; sprinkler 

leakage, unless the insured protected the system against freezing; building glass breakage; water 

damage; theft; or attempted theft. Otherwise, the amount payable for the loss or damage was to 

be reduced only by 15 percent. Unlike the McKinney vacancy provision, the Vacancy Provision 

at issue in the present case is not a bar to coverage. In other words, despite the vacancy status of 

the building, Petitioner was still entitled to and received coverage under the Policy. 

, Under these circumstances, Petitioner's argument that State Auto knew the building was 

vacant, yet continued to reissue the Policy and accept Petitioner's premium payments year after 

year, and therefore, should be held liable for the full value of the policy fails to accurately 

recount all the circumstances of this case. For Petitioner to "cry foul" over State Auto's 

application of the vacancy statute is unfair when considered in light of all the facts of this case. 

Indeed, Petitioner, when recounting his "story" chose to share only those portions favorable to 

his position. For example, he failed to acknowledge having had the Vacancy Provision 

specifically brought to his attention once State Auto learned of the vacancy status of the building. 

At that time, Petitioner could have chosen not to purchase insurance on the building any longer. 

Petitioner's decision to continue to purchase the insurance and to pay the premium indicated an 

understanding, on his part, that, even if the building remained vacant, he continued to have 

coverage albeit with a 15 percent reduction. In the event the building became occupied again, 

Petitioner would once again be covered at the full value of the policy. Under these 

circumstances, for Petitioner to argue that his decision to insure a vacant building is somehow 

State Auto's fault and that State Auto failed to protect itself from the building's vacancy status is 

disingenuous. State Auto sold and Petitioner purchased a policy of insurance that afforded him 
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greater coverage than that required for a vacant building under the New York Standard Fire 

Insurance Policy. Petitioner now seeks to use the valued policy statute, in a manner never 

contemplated by the Legislature, to void this provision and obtain a windfall of coverage. 

ll. The Circuit Court properly answered "No" to Certified Question No.2 because 
Petitioner is not entitled to Pollutant Clean Up and Removal Coverage. 

Petitioner has asserted that State Auto wrongly withheld the policy limits. of $10,000.00 

for Pollutant Clean Up and Removal. Petitioner claims that the Circuit Court improperly held 

that the scope ofcoverage afforded in the Pollutant Clean Up and Removal section was exclusive 

of the insured building. Notably, however, a basic reading of the policy leads to the conclusion 

that Petitioner is not entitled to the Pollutant Clean Up and Removal Coverage. 

As the Circuit Court correctly noted, in West Virginia: insurance policies are to be 

construed according to express language set forth therein. See Cherrington v. Erie Ins. Prop. 

And Cas. Co., 231 W. Va. 470, 745 S.E.2d 508 CN. Va. 2013) "Language in an insurance PQlicy 

should be given its plain, ordinary meaning.'" See id. (quoting Syl. pt. 1, Soliva v. Shand, 

Morahan & Co., Inc., 176 W. Va. 430, 345 S.E.2d 33 (1986». "[T]he terms of an insurance 

policy should be understood in their plain, ordinary and popular sense, not in a strained or 

philosophical sense." Polan v. Travelerslns. Co., 156 W. Va. 250, 192 S.E.2d 481,484 (1972). 

As such, the West Virginia Supreme Court of Appeals has held that "[ w ]here the provisions of 

an insurance policy contract are clear and unambiguous they are not subject to judicial 

construction or interpretation, but full effect will be given to the plain meaning intended." See 

Cherrington, 745 S.E.2d 508 (quoting syl., Keffer v. Prudential Ins. Co. ofAmerica, 153 W. Va. 

813, 172 S.E.2d 714 (1970). Applying these principles, the Court appropriately looked to 

persuasive authority from the Southern District of California - a court that has considered 
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whether a structure constitutes "land or water" within the meaning of Pollutant Clean Up and 

Removal Coverage - to conclude that denial of coverage under the Pollutant Clean Up and 

Removal section was appropriate. 

Indeed, the United States District Court for the Southern District of California construed 

a similar Pollutant Cleanup' and Removal Provision in Ruffin Rd. Venture Lot IV. V. Travelers 

Prop. Cas. Co. ofAm., Case No. 10-CV-11-JM (S.D. Cal. June 20,2011). There, Ruffin Road 

brought an action to recover unpaid amounts allegedly owed under a policy, including coverage 

afforded under the Pollutant Cleanup and Removal Provision. ld. at 2. Ruffin Road discovered 

that a pipe running beneath the property had burst. ld. The pipe provided water to a closed air 

conditioning system permanently attached to the building. As a result of the rupture, mud, rocks, 

and other debris were sucked into the pipe and circulated through the HV AC system, resulting in 

extensive damage. ld. Ruffin Road claimed that it was entitled to recover the cost of removing 

the mud and rocks from the water inside the building's HV AC system. ld. Among its arguments 

for coverage was that coverage was explicitly extended under the provisions granting additional 

coverage for Pollutant Cleanup and Removal. ld. at 8. The Provision providing such coverage 
. 

provided that "[Travelers] will pay [Ruffin Road's] necessary and reasonable expense to extract 

'pollutants' from land or water at the described premises, if the discharge, dispersal, seepage, 

migration, release or escape Qfthe 'pollutants' is caused by or results from a 'specified cause of 

loss' which occurs: (a) At the described premises; (b) To Covered Property; and (c) During the 

S Compare to "d. Pollutant Clean Up And Removal" contained in the State Auto policy which provides: 

We will pay your expense to extract ''pollutants'' from land or water at the· described premise if the 
discharge, dispersal, seepage, migration, release or escape of the "pollutants" is caused by or results from a 
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When examining the scope of the Pollutant Cleanup and Removal Provision, the Court 

noted: 

the term's intended environmental focus is supported by the 
provision's wording, which specifically refers to the 'extraction] 
[sic] of ''pollutants'' from land or water. (emphasis in original) 
The ordinary and most reasonable reading of this language is that 
the provision is targeted at pollutants that have contaminated the 
natural surroundings of the insured property-for example, 
chemicals that have leached into the soil, or waste that has been 
discharged into a nearby stream. Although the alleged ''pollutants'' 
in this case are technically found in water, it is the water that move 
through the man-made closed circuit of the HV AC system, and 
that is not part of or in contact with any naturally occurring body 
ofwater. 

ld. at 11. As a result, the District Court concluded that coverage could not be found under the 

inclusionary provision cited by Ruffin Road. In the present case, the Circuit Court reached the 

same conclusion. Like the provision providing Pollutant Cleanup and Removal Coverage in 

Ruffin Rd., the provision providing such coverage in the State Auto policy targets pollutants that 

have contaminated the natural surroundings of the insured property, and therefore, only cleanup 

costs ofground or water is available under this additional coverage. Indeed, pursuant to the plain 

Policy language, State Auto is only obligated to pay for PetitiQner's "expenses to extra~t 

'pollutants' from land or water at the described premise, if the discharge, dispersal, seepage, 

migration, release or escape of the "pollutants" is caused by or results from a Covered Cause 

of Loss during the policy period." (See App. at 365). There is no evidence that Petitioner ever 

Covered Cause of Loss that occurs during the policy period. The expenses will be paid only if they are 
reported to us in writing within 180 days of the date on which the Covered Cause ofLoss occurs. 
This Additional Coverage does not apply to costs to test for, monitor or assess the existence, concentration 
or effects of "pollutants". But we will pay for testing which is performed in the curse of extracting the 
''pollutants from the land or water. 
The most we will pay under this Additional Coverage for each described premises is $10,000.00 for the 
sum of all coverage expenses arising out of Covered Causes of Loss occurring during each separate 12 
month period of this policy. 
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incurred any expenses to extract pollutants from land or water at the Subject Property that were 

either discharged or dispersed or that seeped, migrated, released or escaped into the land or 

water. Indeed, all evidence supplied by Petitioner relating to the Subject Property details 

.asbestos removal from the building, itself, not the land or water. A proposal supplied by 

Petitioner to State Auto for the first time at his November 29, 2013, examination under oath 

details removal, transport and legal disposal of asbestos containing materials so as to allow for 

building demolition.6 (See id. at 431-435.) In particular, it provided for the removal of 80 linear 

feet of pipe insulation and 400 square feet of metal roof coating. See id. There is no indlcation 

from the proposal supplied by Petitioner of ''Notification of Abatement Demolition or 

Renovation," which appears to have been completed by Allegheny Environmental, that any 

abatement or remedial work to the land or the water in or around the Subject Property was 

necessary due to pollutants having discharged, dispersed, seeped, migrated, released or escaped. 

Accordingly, the Circuit Court correctly concluded that under the plain and unambiguous 

language ofthe Pollutant Clean Up and Removal coverage, Petitioner was not entitled to recover. 

Notably, in his Brief, Petitioner offers absolutely no legal authority or analysis that 

affords him such coverage or supports his interpretation of the word "land." Rather, Petitioner 

merely boldly asserts that because the word "land" was not defined in the policy, it is subject to 

6 There is some indication in Petitioner's Brief, particularly in his "Statement of the Case," that he provided 
documentation evidencing costs associated with pollutant removal to State Auto in or around November 2012. This 
is not an accurate statement. State Auto first received documentation relating to pollutant removal in November 
2013 at Petitioner's ex8mmation under oath. In that regard, even if this Court were to find that, despite the absence 
of any evidence of discharge, dispersal, seepage, migration, release or escape of pollutants into the land or water of 
the Subject Property, Petitioner is entitled to receive Pollutant Clean Up and Removal coverage, Petitioner failed to 
timely report these alleged expenses. The plain language of the Policy provides that these "expenses will be paid 
only if they are reported to us in writing within 180 days of the date on which the Covered Cause ofLoss occurred." 
(App. at 365.) Here, by Petitioner's own admission, he did not inform State Auto of the purported pollutant, i.e. 
asbestos, until his examination under oath on November 11, 2013 - 378 days after the Covered Cause ofLoss. (See 
id. at 416.) Under these circumstances, there can no doubt that Petitioner failed to timely report these alleged 
expenses to State Auto, voiding any coverage he claims to be entitled to under the Pollutant Clean Up and Removal 
Provision. 
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multiple reasonable interpretations. Notably, however, at no time during this litigation has 

Petitioner ever once offered any case law to substantiate this assertion or what he asserts "land" 

should be interpreted to mean. Neither Petitioner, nor his counsel, are sufficient authority to 

substantiate this position. Accordingly, the Circuit Court properly concluded Petitioner is not 

entitled to Pollutant Clean Up and Removal coverage. 

CONCLUSION 

WHEREFORE, for the foregoing reasons, Respondent State Auto Property and Casualty 

Insurance Company, defendant below, requests that this Honorable Court affirm the decision of 

Circuit Court of Marion County to answer Certified Question No. 1 ''Yes'' and Certified 

Question No.2 ''No.'' 

Signed: 4£ 
Trevor K. Tayl'6r, Esq. 
W. Va. State Bar I.D. #8862 

TAYLOR LAW OFFICE 
34 Commerce Drive, Suite 201 
Morgantown, WV 26501 
304-225-8529 
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cgroome@jividenlaw.com 
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