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STATEMENT OF THE CASE 


This appeal stems from an Order of the Circuit Court of Kanawha County in 

which the Circuit Court denied Petitioner West Virginia Department of Education's 

("Petitioner") Motion to Dismiss under W. Va. R Civ. Proc. 12(b)(6) , finding that 

Respondent Tammy McGraw ("Respondent") had properly pled averments in her First 

Amended Complaint sufficient to avoid the qualified immunity defense asserted by 

Petitioner. [Circuit Court Order, Appx. at 189.] Specifically, taking the averments of the 

Amended Complaint as true as it must, the Circuit Court determined Respondent had 

pled facts showing Petitioner acted fraudulently, maliciously, and oppressively toward 

Respondent and also violated Respondent's constitutional rights to liberty and due 

process of law, thus making the qualified immunity defense raised by Petitioner in its 

12(b)(6) motion inapplicable. [ld.] 

A. Factual Background 

On November 12, 2014, Petitioner hired Respondent for the position of Executive 

Director of the Office of Instructional Technology. [First Amended Complaint, Appx. at 

31, ~ 15.] Shortly thereafter on December 1, 2014, Respondent started working in her 

new position. [ld.] But just three days later on December 4, 2014, Petitioner fired 

Respondent, falsely-claiming that in those mere three days it had lo~t confidence in 

Respondent's ability to perform her job. [Id. at ~ 16.] 

In reality, however, Petitioner fired Respondent after receiving an anonymous 

letter from Lan Neugent, who worked with Respondent's prior employer, the Virginia 

Department of Education, in which Mr. Neugent falsely accused Respondent of illegal 

and criminal activities in mishandling state funds, violating the state code of conduct, 

and violating penal and procurement law in order to enrich herself. [Id. at ~ 17 and 
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Anonymous Letter attached as Exhibit D thereto at Appx. 84-5.] Rather, than conduct 

any sort of due diligence to determine if these allegations were true, Petitioner 

immediately fired Respondent under false pretenses and then shamefully set out to 

destroy her reputation by leaking news of these false accusations to various media 

outlets, including the Charleston Gazette and Richmond Times Dispatch, which printed 

articles on the matter. [First Amended Complaint, Appx. at 31-2, ~ 18.] Indeed, as set 

forth in Respondent's Third Amended Complaint and the email attached thereto, Liza 

Cordiero, Communications Director for Petitioner, sent an email to Charles Pyle, who is 

with the VDOE, in which the two conspired to maliciously slander the good name of 

Respondent by forwarding the malicious and false letter to both the Charleston Gazette 

and Richmond Times Dispatch. [Third Amended Complaint, Appx. at 224, ~~ 19-20.] 

The allegations regarding misconduct by Respondent while under the employ of 

the VDOE were baseless. While Respondent was employed by the VDOE from March 

2006 til November 2014 as the Director of Educational Technology and the Director of 

Digital Innovations and Outreach, Respondent consistently received excellent 

performance reviews. [rd. at Appx. 30, ~ 12.] In 2007, 2009, 2010, 2012, and 2013, she 

received an overal performance rating of "Extraordinary Contributor." [ld.] An 

"Extraordinary Contributor is defined by the Commonwealth of Vll'ginia Department of 

Human Resource Management Policies and Prcedures Manual as "Results or work that 

is characterized by exemplary accomplishments through out the rating period; 

performance that is considerably and consistently well above performance measures." 

[ld.] In addition, Respondent received not less than ten awards and honors during her 

employment with the VDOE. [ld.] 
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But, beginning in May 2014, due to a change in the administration leadership of 

the VDOE, certain individuals there began harassing Respondent and making it known 

that her employment was in jeopardy. [ld. at ~ 13.] In particular, in an attempt to 

prevent Respondent from reporting an incident involving a contract employee's 

mishandling of sensitive student data, individuals with the VDOE falsely accused 

Respondent of yelling at a co-worker on September 5,2014. [ld.] The claim was never 

properly investigated but resulted in Respondent being placed on leave without written 

notification of the intended corrective action or a summary or description of the alleged 

evidence of the offense as required by the Commonwealth of VIrginia Department of 

Human Resource Management Standards of Conduct Policy 1.60, Section C. [ld.] The 

VDOE extended Respondent's leave multiple times over a nine-week period during 

which time the VDOE Director of Human Resources told Respondent that she could not 

communicate with anyone with whom she had a business relationship. [ld.] 

Consequently, she was unable to respond to email and voicemail messages or to notify 

individuals that she would be unable to keep appointments with them that were on her 

calendar. [ld.] Ultimately, on November 6, 2014, the Superintendent of Public 

Instruction told Respondent that her employment was terminated effective November 7, 

2014. [ld.] 

On November 8, 2014, the VDOE emailed Respondent stating that it would allow 

her to resign from her position in lieu of termination. [ld. at ~ 14.] Thus, rather than be 

terminated, Respondent resigned from the VDOE and began her search for a new 

position, finding a position with Petitioner as previously described. [ld.] 
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B. Procedural History 

On October 14, 2015, Respondent filed her Complaint against Petitioner, the 

VDOE and Mr. Neugent in the Circuit Court of Kanawha County [Appx. at 3.] and 

subsequently filed an Amended Complaint on November 5, 2015, bringing claims for 

violation of her constitutional rights, wrongful termination, and punitive damages 

against Petitioner. [Appx. at 28.] In response, Petitioner filed a Motion to Dismiss on 

December 21, 2015. [Appx. at 42.] 

On March 10, 2016 Respondent filed a Motion for Leave to further amend her 

complaint, which the Court granted on March 11, 2016. [Appx. at 104; 120.] And, on 

April 29, 2016, Petitioner filed an Answer to Respondent's Second Amended Complaint. 

[Appx. at 139.] On March 29, 2016, the Circuit Court entered an Agreed Order of the 

parties dismissing the standalone claim for punitive damages. [Appx. at 134.] 

Despite the filing of the Second Amended Complaint on March 11th, Petitioner 

went forward with its Motion to Dismiss the prior First Amended Complaint. On April 

19, 2016 the Circuit Court held a hearing on that motion and entered an Order on June 

15,2016 denying Petitioner's Motion to Dismiss. [Appx. at 153; 189.] Petitioner filed its 

Notice of Appeal concering that Order on July 15, 2016. [Appx. at 198.] 

But, having found additional evidence implicating Petitioner of violating 

Respondent's constitutional rights and acting fraudulently, maliciously, and 

oppressively toward her, Respondent again moved the Circuit Court for leave to amend 

her Complaint to add these newly-discovered averments. [Appx. at 215.] Respondent 

filed a motion to file a Third Amended Complaint as the operative pleading in this 

action. In addition to adding averments, the Third Amended Complaint also adds a 

claim for defamation against Petitioner. [Appx. at 228.] At present, Petitioner has not 

4 




filed a response to the Third Amended Complaint, but oddly instead attempts to appeal 

the Circuit Court's ruling on the First Amended Complaint, which is no longer the 

operative pleading. The Circuit Court has not ruled on allowing the Third Amended 

Complaint, as this Court issued a Stay of the Proceedings. 
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SUMMARY OF ARGUMENT 


As a threshold matter, since Petitioner's Motion to Dismiss was in response to the 

First Amended Complaint, not the Second Amended Complaint, the Second Amended 

Complaint, as the most recent pleading, is the operative pleading, mooting Petitioner's 

appeal as it now asks this Court to render an impermissible advisory opinion concerning 

the First Amended Complaint, which is no longer the controlling pleading. 

Moreover, Petitioner's appeal also fails on the merits as the Circuit Court of 

Kanawha County, taking the averments of the First Amended Complaint as true, 

correctly denied the Petitioner's Motion to Dismiss since Petitioner acted fraudulently, 

maliciously, and oppressively toward Respondent and also violated Respondent's 

constitutional rights to liberty and due process of law, thus making the qualified 

immunity defense raised by Petitioner in its 12(b) ( 6) motion inapplicable. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary on this appeal pursuant to West VIrginia Rule of 

Appellate Procedure 18(a) because the Court's decision would be significantly aided by 

oral argument. Additionally, oral argument is appropriate pursuant to Rule 20 since 

public interest in this matter exists as Petitioner has purposely made this matter public 

by smearing the good name of Respondent through the local media. 
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ARGUMENT 


I. STANDARD OF REVIEW 

The Court reviews the rulings of the Circuit Court on a motion to dismiss under 

Rule 12(b)(6) de novo. SyI. Pt. 4, Ewing v. Bd. Educ. City o/Summers, 503 S.E. 2d 541 

cw. Va. 1998); SyI. Pt. 2, State ex reI. McGraw v. Scott Runyan Pontiac-Buick, Inc., 461 

S.E. 2d 516 CW. Va. 1995). 

"The trial court, in apprising the sufficiency of a complaint on a Motion to 

Dismiss for failure to state a claim, should not dismiss the complaint unless it appears 

beyond a doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief." McCormick v. Walmart Stores, 600 S.E. 2d 576 CW. Va. 

2004). "The plaintiffs burden in resisting a motion to dismiss for failure to state a claim 

is a relatively light one." Id. "In order to withstand a challenge that the complaint fails 

to state a claim upon which relief may be granted, the complaint must indicate that the 

plaintiff can prove facts in support ofhis claim which would entitle him to relief." Kessel 

v. Leavitt, 511 S.E. 2d 720 cw. Va. 1998). "Complaints are to be read liberally as 
, 

required by the notice pleading theory underlying the West VIrginia Rules of Civil 

Procedure." State ex reI. McGraw v. Scott Runyan Pontiac-Buick, 461 S.E. 2d 516 CW. 

Va. 1995); Mandolidis v. Elkings Indus., Inc., 246 S.E. 2d 907 CW. Va. 1978); John W. 

Lodge Distrib. Co., Inc. v. Texaco, Inc., 245 S.E. 2d 157 CW. Va. 1978). 
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II. 	 SINCE PETITIONER'S MOTION TO DISMISS WAS IN RESPONSE TO 
THE FIRST AMENDED COMPLAINT, NOT THE SECOND AMENDED 
COMPLAINT, THE SECOND AMENDED COMPLAINT IS THE 
OPERATIVE PLEADING, MOOTING PETITIONER'S APPEAL, WHICH 
AS A RESULT IS ASKING THIS COURT TO RENDER AN· 
IMPERMISSIBLE ADVISORY OPINION CONCERNING THE NOW 
DEFUNCf FIRST AMENDED COMPLAINT. 

'When a plaintiff files an amended complaint, the new complaint supersedes all 

previous complaints and controls the case from that point forward ... a plaintiffs new 

complaint wipes away prior pleadings ...." Massey v. Helman, 196 F.3d 727, 735 (7th 

Cir. 1999) (citation omitted); see also Charles Alan Wright, Arthur R Miller & Mary Kay 

Kane, Federal Practice and Procedure § 1476 at 636 (3d ed. 2010). 

As this Court has held: 

It is a deeply rooted and fundamental law that "this Court is 
not authorized to issue advisory opinions[.J" State ex reI. 
City ofCharleston v. Coghill, 156 W.Va. 877, 891, 207 S.E.2d 
113, 122 (1973) (Haden, J., dissenting). In this regard, we 
observed in Harshbarger v. Gainer, 184 W.Va. 656, 659, 
403 S.E.2d 399, 402 (1991), that "[sJince President 
Washington, in 1793, sought and was refused legal advice 
from the Justices of the United States Supreme Court, 
courts-state and federal-have continuously maintained that 
they will not give 'advisory opinions." 

West Virginia Dept. Trans., Div. Highways v. Western Pocahontas Prop., L.P., m S.E. 

2d 619, 648-9 CW. Va. 2015)· 

Here, Petitioner filed its Motion to Dismiss upon which this appeal is predicated 

in response to the First Amended Complaint. Subsequently, a Second Amended 

Complaint was filed, overriding that First Amended Complaint. Rather than file a 

renewed motion to dismiss the Second Amended Complaint, Petitioner went forward on 

a hearing on the First Amended Complaint and then answered the Second Amended 

Complaint. 
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Under the law cited above, the Second Amended Complaint is the new, operative 

pleading, superseding and wiping away the First Amended Complaint, as well as 

Petitioner's Motion to Dismiss the First Amended Complaint and Petitioner's Answer to 

the Second Amended Complaint. Accordingly, Petitioner's appeal of the Circuit Court's 

Order concerning its Motion to Dismiss is moot. And, therefore, asking this Court to 

render an opinion on Petitioner's Motion to Dismiss, which has been wiped away by the 

Second Amended Complaint, is actually asking this Court to render an advisory opinion, 

which, of course, the Court cannot do. Thus, for this reason alone, Petitioner's appeal 

should be dismissed as not ripe for review. 

III. 	 THE CIRCUIT COURT CORREcrLY DENIED PETITIONER'S MOTION 
TO DISMISS AFfER FINDING THAT RESPONDENT SUFFICIENTLY 
PLED 1WO OF THE EXCEPTIONS TO QUALIFIED IMMUNITY, 
NAMELY, (1) PETITIONER'S ACTIONS WERE FRAUDULENT, 
MALICIOUS AND OPPRESSIVE; AND (2) PETITIONER'S ACTIONS 
VIOLATED RESPONDENT'S CONSTITIITIONAL RIGHT OF LIBERTY 
UNDER THE DUE PROCESS CLAUSE BY PUBLICLY DEFAMING THE 
GOOD NAME OF RESPONDENT. 

Under West VIrginia law, "[a] public executive official who is acting within the 

scope of his authority and is not covered by the provisions of W. Va. Code 29-12A-l, et 

seq. is entitled to qualified immunity from personal liability for official acts if the 

conduct did not violate clearly established laws ofwhich a reasonable official would have 

known. There is no immunity for an executive official whose acts are fraudulent, 

malicious, or otherwise oppressive." State v. Chase Securities, Inc., 424 S.E. 2d 591 CW. 

Va. 1992). 
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To determine if a defendant is entitled to qualified immunity, "courts are 

required to resolve a threshold question: Taken in the light most favorable to the party 

asserting the injury, do the facts alleged show the officer's conduct violated a 

constitutional right? This must be the initial inquiry." Scott v. Harris, 550 U.S. 372, 

378 (2007) (quoting Saucer v. Katz, 533 U.S. 194, 201 (2001)). Under this test, only if 

the Court "finds a violation of a constitutionsal right" does the Court proceed to the next 

step, "whether the right was clearly established ... in light of the specific context of the 

case." ld. 

Thus, there are two, independently-sufficient exceptions to the qualified 

immunity defense: (1) if the official acts are "fraudulent, malicious or otherwise 

oppressive"; or (2) if the official acts "violate clearly established laws of which a 

reasonable official would have known." 

Accordingly, first the Court must inquire as to whether there was any willful or 

intentional wrongdoing. And, second, "in the absensce of any willful or intentional 

wrongdoing" the Court must look at the second exception to see "if any laws were 

violated ofwhich a reasonable officer should have known. " 

Therefore, in the absence of any willful or intentional 
wrongdoing, to establish whether public officials are entitled 
to qualified immunity, we ask whether an objectively 
reasonable official, situated similarly to the defendant, could 
have believed that his conduct did not violate the plaintiff's 
constitutional rights, in light of clearly established law and 
the information possessed by the defendant at the time ofthe 
allegedly wrongful conduct? When broken down, it can be 
said that we follow a two-part test: (1) does the alleged 
conduct set out a constitutional or statory violation, 
and (2) were the constitutional standards clearly 
established at the time in question? 
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Hutchison v . .City ofHuntington, 479 S.E. 2d 649, 658-659 CW. Va. 1996) (emphasis 

added). 

Here, under the facts pled in the First Amended Complaint considered by the 

Circuit Court, as well as those pled in the Second Amended Complaint, both exceptions 

to qualified immunity are clearly present in this action. First, Petitioner acted 

fraudulently, maliciously, and oppressively. Petitioner did not terminate Respond~nt 

merely due to a "lack of confidence" in Respondent's ability to perform her duties as it 

falsely and incompletely claimed in its termination letter to her. Rather, Petitioner 

blindly adopted the unsubstantiated and patently-false accusations from an anonymous 

letter claiming that Respondent had committed criminal and other illegal offenses, 

including mishandling state funds, violating the state code of conduct, and violating 

penal and procurement law in order to enrich herself. Petitioner never investigated 

these accusations, never informed Respondent of its real reason for terminating her, and 

thus, never gave Respondent a fair opportunity to face her accusser, defend herself, and 

rebut any of these false accusations. Moreover, to then cover itself, Petitioner took the 

plainly malicious and oppressive tact of publicly smearing Respondent in the media with 

these false allegations by informing news outlets, such as the Chaleston Gazette and the 

Richmond Times, with these defamatory lies about Respondent. 

Second, in addition to acting fraudlently, maliciously, and oppressively toward 

Respondent, Petitioner also violated certain constitutional rights of Respondent, 

including the right to liberty and due process of law. In Waite v. Civil Servo Comm'n, 

241 S.E. 2d 164 (W. Va. 1977), this Court explained the concept of a constitutionally

protected liberty interests under the Due Process Clause arising out of an individual's 

employment as follows: 
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The concept of a "liberty" interest is grounded in the Due 
Process Clause of both our State and Federal Constitutions, 
which prohibit the deprivation of ". . . life, liberty or 
property, without due process of law." United States 
Constitution, Amendment V; West Virginia Constitution, 
Article III, Section 10. 

The liberty interest concept developed in Board ofRegents v. 
Roth, supra, is the interest an individual has in being free to 
move about, live and work at his chosen vocation 
without the burden ofan unjustified label of infamy. 
Roth, supra, 408 U.S. at 572, 33 L. Ed. 2d at 558, 92 S. Ct. at 
2707. A liberty interest is implicated when the state 
makes a "charge against him that might seriously 
damage his standing and associations in his 
community." Id. At 573, 33 L.Ed. 2d at 558, 92 S. Ct. at 
2707. The Roth Court stated that a charge of dishonesty 
or immorality would implicate an individual's 
liberty interests. 

We follow these principles and find that an 
accusation or label given the individual by his 
employer which belittles his worth and dignity as an 
individual and, as a consequence, is likely to have 
severe repercussions outside his work world, 
infringes one's liberty interest. Moreover, an individual 
has an interest in avoiding "a stigma or other disability" that 
forecloses future employment opportunities. See Roth, 
supra, 408 U.S. at 574, 33 L. Ed. 2d at 559, 92 S. Ct. at 2707. 
See also Codd v. Velger, 51 L. Ed. 2d 92, 100, 103 at nn. 3 & 
11 (1997) (Stevens, J., dissenting); Goss v. Lopez, 419 U.S. 
565, 574-575, 42 L. Ed. 2d 725, 735-736, 95 S. Ct. 729, 736
737(1975). 

Waite v. Civil Servo Comm'n, 241 S.E. 2d 164, 167-68 cw. Va. 1977) (emphasis added). 

Here, the particularly-pled facts of the First Amended Complaint, and the Second 

Amended Complaint, make clear that Petitioner violated Respondent's liberty interest. 

Although Petitioner falsely-claimed in its termination letter that the sole reason for 

firing Respondent was a loss of confidence in her abilities, as the Amended Complaints 

show, this simple, generic reason in the letter is belied by Petitioner's actions and words. 

Specifically, as set forth in the Amended Complaints, Petitioner received the anonymous 
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letter and then purposely leaked these false accusations of illegal and criminal activity 

by Respondent to local news outlets as the reason for its termination of Respondent. 

Thus, while Petitioner said one thing to Respondent about her firing being the cause of a 

loss of confidence, in public to local news outlets and the local community, Petitioner 

made charges against Respondent that would "seriously damage [her] standing and 

associations in [her] community." Further, these public statements about Respondent's 

termination and her alleged illegal and criminal activity in mishandling state funds 

plainly constitute "a charge of dishonesty or immorality [which] would implicate 

[Respondent's] liberty interests" as stated by both this Court and the United States 

Supreme Court. Indeed, it is indisputable that the public accusations made by 

Petitioner, to paraphrase this Court, "belittles [Respondent's] worth and dignity as an 

individual and, as a consequence, is likely to have severe repercussions outside [her] 

work world, [and thus] infringes [her] liberty interest." 

The second prong of the constitutional violation analysis cited above, in which 

the Court must ask whether the constitutional standards were clearly established at the 

time in question should also be answered in the affirmative. Indeed, the Due Process 

Clauses ofthe West Virginia and United States Constitutions have been in place for well

over a century, and the applicable case law cited above were likewise established well

before the actions of Petitioner. 

Petitioner's reliance on W. Va. Bd. Educ. v. Marple, 2015 W. Va. LEXIS 1106 C'W'. 

Va. Nov. 10, 2015) as a case holding that an employee fired solely due to loss of 

confidence in her abilities is inapplicable here since the facts of that case differ 

significantly from the facts alleged in Respondent's Amended Complaints. In Marple, 

the plaintiff was fired for "loss of confidence" alone. But, here, as shown above, 
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Petitioner fired Respondent due to receIVIng and adopting the false accusations 

contained in an anonymous letter. Then, unlike in Marple, Petitioner, while hiding the 

real reasons from Respondent for her termination, went public to local media outlets 

with the false accusation about Respondent, smearing her name, belittling her worth 

and dignity, accusing her of dishonesty, immorality, and illegal and criminal acts. Thus, 

as shown above, and unlike in Marple, here, Petitioner acted fraudulently, maliciously, 

and oppressively and also violated Respondent's liberty rights under the Due Process 

Clause. Further, unlike this case, the plaintiff in Marple had worked for many years in 

her position during which time she developed a work history on which a decision to 

remove her due to a loss of confidence could be rendered. But, here, Respondent 

worked for a mere three (3) days for Petitioner during which time it strains credulity 

that Petitioner would terminate Respondent for loss of confidence alone after only 

observing her work for a few days. Thus, for these reasons, this Court should affirm the 

Circuit Court's Order denying Petitioner's Motion to Dismiss. 

CONCLUSION 

For the foregoing reasons, this Court should affirm the Circuit Court's Order 

denying Petitioner's Motion to Dismiss. 

John D. Wooton (wyBar # 4138) 

Mark L. French (WV Bar # 9061) 

Counsel of Record for Petitioner 
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