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I. ASSIGNMENT OF ERROR 


Petitioner WVDE reincorporates the single Assignment of Error set forth in Petitioner's 

Brief. 

II. STATEMENT OF THE CASE 

Petitioner WVDE reincorporates the Statement of Facts and Procedural History set forth 

in Petitioner's Brief with one correction. Respondent was not hired on November 12, 2014 as 

she alleged. Rather, as WVDE explained in its Answer to the Second Amended Complaint, 

Respondent accepted an offer of employment from WVDE on October 3, 2014. As required 

under the rules of a 12(b)(6) motion, however, Petitioner accepted Respondent's statement of the 

facts as true for the purposes of that motion. 
-  ---  ------  ~-- - ._---  --

Petitioner objects to Respondent's references to her Third Amended Complaint as 

irrelevant to this appeal. [Resp. Brief at 4-5]. Her motion for leave to amend was filed in circuit 

court after Petitioner WVDE's Notice of Appeal to this COurt, l and this Court has stayed all 

proceedings in circuit court pending resolution of this appeal. However, for the reasons 

discussed below, Petitioner is entitled to a dismissal under either the Amended Complaint, the 

Second Amended Complaint, or the proposed Third Amended Complaint. 

The circuit court's ruling depriving WVDE of qualified immunity was in error as a matter 

of law. Ms. McGraw has not met the heightened pleading standard demanded when immunity 

issues are implicated. She cannot because the undisputed facts do not support any of the 

exceptions to qualified immunity allowed under common law. Respondent's assertions in her 

Moreover, as grounds for that tardy amendment, Respondent references an e-mail string between 
Liza Cordiero of WVDE and Charles Pyle of VDOE, which is discussed at length below, and asserts that 
it was "newly discovered." [Resp. Brief at 4; Appx. at 215-18]. That is not true. Her Motion to file a 
Third Amended Complaint was filed on July 18, 2016. [Appx. at 214]. As WVDE pointed out in its 
Response to that motion, Respondent actually acquired the Cordiero e-mail nearly 1 Y2 years prior (and 
several months before filing even her first Complaint), via a December 17, 2014 FOIA request to VDOE. 
[Id. at 281, n. 3]. Respondent did not deny or refute this in her subsequent Reply. [Id. at 362-65]. 



----------------- -- ----- ------

Brief do not provide a legal basis for this appeal to be "moot," nor has she articulated any 

reasonable interpretation of the acknowledged facts that would support her claim that Petitioner's 

discharge of Respondent from her at-will employment was fraudulent, malicious, or oppressive; 

or violated her liberty interest. 

III. SUMMARY OF ARGUMENT 

Petitioner WVDE reincorporates the Summary of Argument set forth in Petitioner's Brief. 

In specific reply to Respondent's arguments made in her brief, the presence of the Second 

Amended Complaint would not, as Respondent now claims, "moot" this appeal and render this 

Court's ruling an "advisory" opinion. In fact, Respondent represented to the circuit court below 

that her substantive claims are identical in both the Amended and Second Amended Complaints. 

Respondent's only addition was language regarding insurance coverage. Accordingly, WVDE's 

entitlement to qualified immunity from Respondent's claims is a "live" issue, no matter which of 

the two substantively identical Amended Complaints are operative. 

Respondent seeks to evade the qualified immunity defense by alleging that WVDE acted 

maliciously and infringed on her liberty interest, the two exceptions to qualified immunity. She 

argues that WVDE's termination of her employment for loss of confidence after only four days 

on the job "must be" malicious and speculates that it must be based upon accusations in the 

anonymous letter that she contends are false. The indisputable facts show that WVDE's loss of 

confidence in Respondent's ability to serve as Executive Director was well-founded. Those facts 

negate any inference of pretext or maliciousness. WVDE only discovered those facts by 

initiating its own investigation after receiving the anonymous letter. 

Respondent also asserts that WVDE acted maliciously and deprived her of her liberty 

interest by releasing the anonymous letter -- which informed WVDE of an ongoing investigation 
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by the Virginia Office of Inspector General -- to the media, thereby "publicly smearing" her and 

stigmatizing her. She quotes at length in her Brief to an e-mail exchange between Liza Cordeiro, 

the WVDE Director of Communications and her VDOE counterpart as proof that WVDE 

provided the letter to a reporter. Respondent falsely claims that she only just learned of this 

email exchange through discovery and placed it in her Third Amended Complaint. She implies 

that if the First or Second Amended Complaint is insufficient to withstand the qualified 

immunity defense, the Third Amended Complaint will not. As set forth in Petitioner's Response 

to Respondent's Motion for Leave to Amend, Respondent acquired those e-mails as a result of a 

Freedom of Information Act request to VDOE in December 2014, long before even the original 

Complaint was filed. She refers to these e-mails in Paragraph 18 of the original Complaint, the 
----,----- -----------

First Amended Complaint, and the Second Amended Complaint. 

Moreover, even a cursory reading of the e-mails shows that WVDE was being careful not 

to release the anonymous letter to the media and that a Charleston Gazette reporter told Ms. 

Cordeiro that he acquired the letter from an unnamed "board member". The reference can only 

be to a member of the West Virginia Board of Education, because WVDE has no board 

members. Respondent cannot identify any communication whatsoever wherein WVDE charged 

her with dishonesty, immorality, or criminality at the time of her discharge, because no such 

communication exists. 

The circuit court erred in denying WVDE's Motion to Dismiss. WVDE is entitled to 

qualified immunity. W. Va. Ed of Educ. v. Marple, 236 W. Va. 654, 783 S.E.2d 75 (2015); 

Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 93, 479 S.E.2d 603,603 (1996). 
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IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner WVDE reasserts that oral argument is warranted by both Rule 19 and Rule 20 

as this appeal involves error in the circuit court's application of well-settled law and issues of 

fundamental public importance. Not only does the public have an interest in this matter relating 

to the State and its taxpayers incurring further unnecessary expenditures ofcosts and resources in 

this matter, but allowing Respondent to proceed with her claims, for which WVDE enjoys 

qualified immunity, would have significant ramifications negatively affecting the State's 

effective operations and judicial system. In jeopardy is the clear authority of the State and all of 

its agencies to discharge at-will employees at their will and pleasure, which would open the 

Court's floodgates to similar meritless lawsuits by similarly-situated State employees who are 
---- ._------------ -.----;~----

disgruntled by discharge from their at-will employment.2 

V.ARGUMENT 

A. STANDARD OF REVIEW 

It is undisputed that Respondent's Complaint must meet a heightened pleading 

requirement, as Petitioner WVDE invokes qualified immunity. See Hutchison v. City of 

Huntington, 198 W. Va. 139, 149, 479 S.E.2d 649, 659 (1996). Furthermore, the issue of 

whether WVDE is entitled to qualified immunity must be determined at the "earliest possible 

The following are examples of State entities and officials (other than WVDE) that have similar 
authority to hire and retain employees at their will and pleasure: The Governor appoints the Secretary of 
each Department of the Executive Branch to serve at his will and pleasure. W. VA. CODE 5F-I-2 (i.e., 
Secretaries of the Departments of Administration; Education and the Arts; Environmental Protection; 
Health and Human Resources; Military Affairs and Public Safety; Revenue; Transportation; Commerce; 
and Veterans' Assistance). See W. VA. CODE § 7-6-2a. The Attorney General hires assistant attorneys 
general to serve at his pleasure. W. VA. CODE § 5-3-3; accord W. VA. CODE § 5-1-24; Syl. Pt. 4, 
Williams v. Brown, 190 W. Va. 202, 437 S.E.2d 775 (1993). Lottery Commission employees are at will. 
Wilhelm, supra. The Justices of the Supreme Court of Appeals may hire a clerk and any other 
professional and clerical assistants who shall serve at the will and pleasure of the Justices. W. VA. CODE 
§ 51-1-11. The Supreme Court of Appeals may also appoint an administrative director to serve at the 
Court's pleasure. W. VA. CONST. ART. VIII, § 3. 
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stage of litigation," Hunter v. Bryant, 502 U.S. 224, 227 (1991) (per curiam), because qualified 

immunity is "immunity from suit rather than a mere defense to liability." City ofSt. Albans v. 

Botkins, 228 W. Va. 393, 398, 719 S.E.2d, 863, 868 (2011) (quoting Mitchell v. Forsyth, 472 

U.S. 511, 526 (1985». Indeed, "until this threshold immunity question is resolved, discovery 

should not be allowed." Stiegert v. Gilley, 500 U.S. 226, 231 (1991) (quoting Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982». 

The circuit court's order denying WVDE qualified immunity does not set forth the 

requisite factual findings sufficient to permit meaningful appellate review. Botkins, 228 W. Va. 

at 400-01; 479 S.E.2d at 659). The order utterly fails to even reference the requisite heightened 

standard of pleading, much less explain how the circuit court deemed Respondent to have met it. 

Rather, the order merely declares in conclusory fashion that "[t]he Court does find that the 

plaintiff has alleged violation of constitutional rights," without stating any factual basis for that 

determination, or even identifying the clearly-established constitutional right which WVDE 

allegedly violated. [Appx. at 189-92, ~ 6]. Moreover, the circuit court did not actually find that 

Respondent had met her heightened burden of establishing fraud, malice, or oppression. Rather, 

it held, again without stating any factual basis whatsoever, merely that fraud, malice, or 

oppression was a "possibility" and Respondent was "entitled to have additional discovery to 

develop the issue." [Id. at ~ 4, 7]. 

B. 	 RESPONDENT'S SECOND AMENDED COMPLAINT DOES NOT "MOOT" THIS ApPEAL ON 

QUALIFIED IMMUNITY GROUNDS 

1. Clarified procedural posture of this matter. 

Respondent's assertions, making much hay of the fact that a hearing was held on the 

Amended Complaint rather than the Second Amended Complaint, are an overly simplistic and 

inaccurate muddling of the procedural history of this matter. Respondent filed her First 
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----- ---- ---------------------------------

Amended Complaint on November 5, 2015. [Appx. at 28-39]. WVDE timely filed its Motion to 

Dismiss (at issue on this appeal) and supporting memorandum of law on December 21, 2015. 

[Id. at 42-60]. Respondent filed a Motion for Leave to Amend Amended Complaint on March 

10, 2016, contemporaneously with her Response in Opposition to WVDE's Motion to Dismiss. 

[Appx. at 103, 119]. The circuit court below entered an order granting Respondent's motion for 

leave to amend on March 11,2016 - the very next day. [Id. at 120-21]. WVDE did not have any 

opportunity to respond to the motion for leave to amend, despite its already-pending motion to 

dismiss. 

Compounding the confusion, WVDE was not provided with a copy of the circuit court's 

March 11, 2016 order. [See Appx. at 1, lines 25-26]. The net result was that WVDE had 
--~--

absolutely no knowledge of the court's order regarding the Second Amended Complaint until the 

April 19, 2016 hearing on its motion to dismiss. Once WVDE became aware of the order, it 

filed an Answer to the Second Amended Complaint as a precaution, not wanting to be deemed in 

default. [Id. at 139-51]. 

Respondent clearly did not consider the WVDE in default or the issues presented in the 

motion to dismiss to be "moot" at the time of the hearing. At no time did she move for default in 

the circuit court below, nor did she make any "mootness" argument at the April 19, 2016 hearing 

on WVDE's motion to dismiss, but focused her arguments on the merits. Until now, Respondent 

has clearly considered the Amended and Second Amended Complaints to be substantively 

identical with regard to her claims. 
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--- ------ ----------------------

2. 	 Because there is no substantive difference between the Amended and Second 
Amended Complaints on the issue being appealed, this Court's ruling in this 
matter would not be "advisory." 

Respondent represented to the circuit court in her motion for leave to amend that "the 

requested amendment [adding language regarding insurance coverage] to the Amended 

Complaint does not alter the facts or the claims alleged in this matter." [Appx. at 88]. The sole 

ground given for amendment by Respondent was that "counsel realized that he had inadvertently 

omitted the language 'not to exceed the limits of the State of West Virginia's liability insurance 

policy' from plaintiffs Prayer for Relief." [Id. at 87] (emphasis in original). 

She again confirmed the extremely limited scope of her amendments in her Response in 

Opposition to WVDE's Motion to Dismiss, wherein the only reference whatsoever to her Second 
-~----

Amended Complaint comes in the last paragraph of an argument related not to liability, but to 

punitive damages:3 

If the existence of insurance is enough to overcome the sovereign 
immunity mandated by Article VI, Section 35 of the West Virginia 
Constitution, then the existence of insurance coverage similarly is 
sufficient to overcome the attempt to eliminate punitive damages 
by statute 

Consequently, suits which are covered by a policy of liability 
insurance like the one at bar, are controlled by the terms of the 
insurance policy and not by Section 55, Article 17 of the West 
Virginia Code, provided the request for recovery is limited to the 
limits of the insurance policy. In this case, Plaintiff has filed a 
motion to amend her complaint to include the language"not to 
exceed the limits of the State of West Virginia's liability 
insurance policy . ..." which was inadvertently omitted from 
the Amended Complaint. See Plaintiffs Motion to Amend 
Amended Complaint, attached hereto as Exhibit E. Because the 

Although not directly at issue in this appeal, Respondent continues to assert that she is entitled to 
an award of punitive damages against WVDE as an element of relief, notwithstanding the strict and 
explicit statutory prohibition of the same. See W. VA. CODE § 55-17-4(3). Petitioner notes that the 
State's insurance policy does not permit an agency to waive common law or statutory immunity defenses. 
See, e.g., Marple, 236 W. Va. at 661-62, 783 S.E.2d at 82-83. 

7 

3 



terms of the policy of insurance govern the rights and obligations 
ofDefendants, Defendants' motion must be denied. 

[Appx. at 75] (bold emphasis added). At no time has Respondent even hinted that her claims 

were substantively changed between the two complaints. Indeed, she affirmatively represented 

just the opposite to the circuit court below. [Id. at 88]. 

Accordingly, that the Second Amended Complaint has been filed and deemed operative 

by the circuit court is of no moment to this appeal. The pertinent question is not which of two 

substantively identical pleadings is operative. The issue on appeal before this Court is whether 

WVDE is entitled to qualified immunity from the claims presented by either complaint - which 

Respondent admits are the same, save the added statement regarding insurance coverage. [Appx. 

_____ aL8&] The question before this Court is therefore "Jive" and a m]jng from this Court wOliliino~ _______h 

in any way be "advisory." The Supreme Court of the United States has repeatedly emphasized 

the importance of determining issues of qualified immunity at the earliest possible stage. See 

Hunter, 502 U.S. at 227. As this Court has observed, an interlocutory appeal such as this is the 

"only way" to preserve that immunity, and it is proper for this Court to hear it at this juncture. 

Botkins, 228 W. Va. at 397, 719 S.E.2d at 867 (quoting Robinson v. Pack, 223 W. Va. 828,833, 

679 S.E.2d 660,665 (2009) (additional citations omitted». 

C. 	 THERE ARE No FACfS OR REASONABLE INTERPRETATIONS OF FACTS TO SUPPORT 
RESPONDENT'S CONTENTION THAT WVDE's DISCRETIONARY ACTS WERE 

FRAUDULENT, MALICIOUS, OR OPPRESSIVE OR INFRINGED ON CLEARLY ESTABLISHED 
LIBERTY INTERESTS. 

Respondent fails to proffer any factual or legal basis to support her contention that the 

circuit court's Order denying qualified immunity to WVDE was proper. To the contrary, WVDE 

is immune from suit as all of Respondent's allegations against it arise from its discretionary acts 

in the performance of its duties, government function, and authority relating to discharging 
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Respondent from at-will employment. Accordingly, WVDE's actions did not violate any of her 

clearly established rights and were not fraudulent, malicious, or oppressive. 

1. 	 Respondent has not adequately articulated any "fraud" in the context of 
wrongful termination. 

In her Brief, Respondent alleges that WVDE acted fraudulently, maliciously, and 

oppressively when it claimed a loss of confidence in her abilities after only four days of 

employment. Therefore, so Respondent's allegation goes, WVDE must have "blindly adopted" 

the supposedly false claims in the anonymous letter it received. [Resp. Brief at 12]. As an initial 

matter, Respondent's disagreement with WVDE's stated reason for discharge does not meet the 

heightened standard of pleading required of allegations of fraud. See W. VA. R. elV. P. 9(b). 

~~_ P11tting aside that issue, her assertions_~entl0llogical __...,,--._____________~__. _ 

WVDE did not have to give Respondent a reason for her discharge. Like all WVDE 

staff, Respondent was an at-will employee. [Appx. at 57-59, 80]. She was therefore subject to 

discharge "for good reason, no reason, or bad reason without incurring liability unless the firing 

is otherwise illegal under state or federal law." Williams v. Precision Coil, Inc., 194 W. Va. 52, 

63, 459 S.E.2d 329, 340 (1995). Respondent appears to be arguing that the articulated reason for 

her dismissal was pretextual. She attempts to make a mystery of what is abundantly clear. 

Certainly the anonymous letter played a role in the events surrounding Respondent's termination. 

The letter was the catalyst for WVDE to conduct its own investigation, including contacting 

VDOE. Although WVDE does not need to explain the loss of confidence, it does so here in 

section 2 infra only because it is entitled to negate Respondent's assertion that it acted illegally 

under state or federal law . 

Even assuming, arguendo, that WVDE did "blindly adopt" the statements in the 

anonymous letter, yet listed a loss of confidence as the reason, Respondent does not explain how 
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that would render her termination fraudulent, malicious or illegal. With respect to Respondent's 

liberty interest, the Respondent must show that WVDE made a charge against Respondent that 

impugned her good name or character or stigmatized her so that future employment opportunities 

are foreclosed. Marple, 236 W. Va. at 665, 783 S.E.2d at 86. The only "charge" WVDE made 

was a "loss of confidence" which is not stigmatizing as a matter of law. Id., 236 W. Va. at 665

66, 783 S.E.2d at 86-87. 

2. 	 Indisputable facts show a basis for WVDE's loss of confidence in 
Respondent. 

Respondent claims incredulity that WVDE would discharge her for loss of confidence 

after "only observing her work for a few days." [Resp. Brief at 15]. As discussed above, her 

~~ ~_~_~~_ mere disagreement or disbelief as to the reasoaJor her dischar~withouLmore, is sim~Y.'ot,,--_~ 

relevant in the at-will employment context. Nevertheless, ample indisputable facts show that 

WVDE acted in good faith in informing Respondent that WVDE had lost confidence in the 

ability to perform her duties. In fact, it was not her observed work that shook the 

Superintendent's confidence, but a belated discovery of Respondent's lack of candor and lack of 

judgment during and after the hiring process, in suppressing facts from her Virginia employment 

that raised serious concern with her ability to be effective in her position as Executive Director of 

the Office of Instructional Technology. 

The position of Executive Director, Office of Instructional Technology, for which 

Respondent was hired, is a high-level position, reporting to the Chief Technology Officer (who, 

in tum, reports to the State Superintendent of Schools). Respondent's salary in the position was 

over $90,000. [Appx. at 19]. The Executive Director has significant administrative and financial 

responsibilities, and her conduct must be transparent and unassailable. 

10 



The allegations contained in the anonymous letter - that Respondent was suspended from 

a similar position in Virginia and under investigation by the Virginia Office of Inspector General 

("OSIG") for conflict of interest in procurement and misuse of state funds [Appx. at 23-24] -

directly related to Respondent's ability to perform the functions of Executive Director. For the 

protection of the Department, the state, and the taxpayers, WVDE had a duty to contact her 

former employer, the Virginia Department of Education ("VDOE"). WVDE did so, and 

discovered the following facts which Respondent cannot dispute: 

1. 	 There was an ongoing investigation by the Virginia OSlO 
concerning Respondent's procurement practices and other conduct 
during her employment with VDOE; an investigation that began 
before Respondent applied to WVDE. [Appx. at 363]. 

2 	 Respondent was suspended hy VDOE pending investigation in 
September 2014, before Respondent was interviewed by WVDE; 
not for conduct unrelated to the investigation as she claims in her 
pleadings, but for attempting to intimidate a contractor's employee 
who was a primary witness in the Virginia OSlO investigation. 
[Appx. at 5, ~ 13; Id at 23-24]. 

3. 	 Respondent accepted WVDE's offer of employment on or about 
October 3,2014. [Appx. at 141-42, ~ 14]. 

4. 	 Respondent would have been terminated by VDOE had she not 
chosen to resign on November 8,2014. [Appx. at 6, ~ 14]. 

5. 	 At no time during and/or after her application for employment did 
Respondent make any of these facts known to WVDE. [Appx. at 
362-63].4 

Following discovery of Respondent's extraordinary lack of candor with regard to (if not 

deliberate concealment of) the ongoing investigation and true circumstances of her departure 

from VDOE, WVDE clearly could no longer maintain confidence in her ability to discharge the 

WVDE's response to a Request for Admission, as quoted by Respondent in her cited Reply brief 
contained in the Appendix, states that Respondent "had been forthcoming with information during and 
after her application for employment." [Appx. at 363]. This statement contains an inadvertent error by 
WVDE's counsel, present in the original discovery responses, omitting the word "not." When read in 
context, the clear intent of the passage was that Respondent "had not been forthcoming with information. II 
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duties of her high-level, responsibility-laden position. Accordingly, there is credible evidence to 

support WVDE's statement for Respondent's discharge which does not, "as a matter of law," rise 

to the level of stigmatization sufficient to implicate a constitutionally-protected liberty interest. 

Marple, 236 W. Va. at 667, 783 S.E.2d at 88; Wilhelm 198 W. Va. at 93, 479 S.E.2d at 603. 

The actual outcome of the Virginia OSIG investigation - the underlying allegations which 

Respondent takes great pains to vehemently dispute in her Brief, [Resp. Brief at 12] (calling 

them "patently false" and "defamatory lies") - was, frankly, of little moment. 

3. 	 Respondent's assertions that WVDE defamed her in the media and therefore 
stigmatized her are based on demonstrably false predicates. 

Respondent attempts to distinguish her case from Marple by claiming that her liberty 

interests were violated via "public accusations made by [WVDE]" which were "leaked" to news 

outlets (including the Charleston Gazette and Richmond Times) that "smear[ed] her name." 

[Resp. Brief at 12, 14, 15]. In her Brief, Respondent points to the e-mail string between Ms. 

Cordiero and VDOE employee, Charles Pyle. [/d. at 2]. Although this e-mail string is quoted 

extensively in Respondent's proposed Third Amended Complaint, the string is referenced in 

paragraph 18 of the original Complaint, [Appx. at 6-7, ~ 18], the First Amended Complaint, [Id. 

at 31-32, ~ 18], and the Second Amended Complaint. [Id. at .110-11, ~ 18]. The Cordiero e-mail 

string, which Respondent acquired pursuant to a December 2014 FOIA request to VDOE, [see n. 

1, supra], does not afford a basis upon which WVDE's qualified immunity is abrogated. 

Respondent contends that the Cordiero e-mail string, [Appx.at 242-43],5 shows that she 

and Charles Pyle of the Virginia Department of Education "conspired to maliciously slander the 

This Court has recognized that a circuit court may consider documents fairly incorporated in a 
Complaint, in Plaintiffs possession, or of which a Plaintiff had knowledge and relied on in bringing suit, 
that confirms or refutes the allegations complained in a Complaint without converting a Rule 12(b)(6) 
motion into a Rule 56 motion for summary judgment. Forshey v. Jackson, 222 W. Va. 743,671 S.E.2d 
748 (2008); see also Chesapeake Appalachia, L.L.c. v. Hickman, 236 W. Va. 421, 434, 781 S.E.2d 198, 
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good name of respondent by forwarding the malicious and false letter to both the Charleston 

Gazette and Richmond Times-Dispatch." [Resp. Brief at 2]. Respondent clearly misconstrues 

(or misrepresents) the plain language of the e-mail as it contains no such statement, or even any 

statement that could be reasonably understood as either person "forwarding" the anonymous 

letter. To the contrary, Ms. Cordiero notes that "media calls are rolling in," but subsequently 

also affirms that "we [WVDE] cannot say anything because of personnel laws" and "we 

[WVDE] are being very careful." [Id.242-43]. Contrary to Respondent's assertions, the e-mail 

actually demonstrates that WVDE was extremely circumspect with regard to comments to the 

media. The only reference to the anonymous letter in the e-mail appears as follows: 

He [a Charleston Gazette reporter] called me tonight and 
_______--"a.l'p'l"p""'ar..."e""'n~tl'.l_y-'a~b'-""-'oard member gave him the letter. His hook right 

now is that the WVDE didn't do its due diligence in calling 
references. 

[Appx. at 242]. There is no reference to "forwarding" by either Ms. Cordiero or Mr. Pyle, or 

anyone else from WVDE or VDOE. Rather, the plain language of the letter simply shows that a 

reporter claimed to Ms. Cordiero that he obtained the letter from an unnamed third-party "board 

member." 

Even assuming the truth of the reporter's representations to Ms. Cordiero, the error in 

Respondent's assertions that a "board member" from WVDE provided the letter is patently 

obvious - WVDE has no "board members." WVDE is a statutory entity created by the 

Legislature to assist the State Superintendent in carrying out his or her duties. See W. VA. CODE 

211 n. 14 (2015) ("On a motion to dismiss, a court may consider, 'in addition to the pleadings, documents 
annexed to it, and other materials fairly incorporated within it. This sometimes includes documents 
referred to in the complaint but not annexed to it."') (quoting Franklin D. Cleckley, Robin Jean Davis, & 
Louis J. Palmer, Jr., LITIGATION HANDBOOK ON WEST VIRGINIA RULES OF CIVIL PROCEDURE § 12(b)(6) 
at 387 (4th Ed. 2012». Thus, consideration of the e-mail upon which Respondent relies in asserting her 
claims, and which is present in the record, does not violate the 12(b)(6) standard. 
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§ 18-3-9. We must therefore presume that Respondent is referring to a member of the West 

Virginia Board ofEducation ("Board").6 

Respondent still cannot conjure an argument that the e-mails create liability on the part of 

WVDE. The Board is a Constitutional body, see W. VA. CONST. ART. XII § 2, entirely separate 

and distinct from the legislatively-created WVDE. The Board acts through resolutions adopted 

by its members in properly noticed public meetings. Petitioner WVDE does not in any way 

direct, supervise, or control the Board or its individual members. Neither can the actions of an 

individual Board member bind the Board, and certainly not WVDE. Thus, even assuming for the 

sake of argument that the assertions in Respondent's Brief regarding the Cordeiro e-mail are true 

(i.e., that a Board member provided the letter to the press), given that WVDE has no authority 

over the Board or its individual members, and the Board has no authority to act regarding the 

employment of WVDE staff, other than appointing the State Superintendent, Respondent cannot 

Respondent's confusion is highlighted by the shifting allegations of her own Complaints. In her 
original Complaint, filed on October 14, 2015, the relevant Paragraph 18 read, in pertinent part, 

Upon information and belief, the anonymous letter which falsely accused McGraw of 
mishandling state funds was provided to the Charleston Gazette by a member of the 
West Virginia Board ofEducation. Multiple news articles were published based on the 
false information contained in the letter. 

[Appx. at 6, ~ 18] (emphasis added). Respondent's Amended Complaint, filed on November 5, 2015, 
changed the named Defendant from the West Virginia Board of Education to WVDE, because 
Respondent was hired by, employed by, and discharged by WVDE. This Amended Complaint changed 
only one word in Paragraph 18 to allege that a member of the Department of Education provided the 
anonymous letter to a member of the media rather than the Board: 

Upon information and belief, the anonymous letter which falsely accused McGraw of 
mishandling state funds was provided to the Charleston Gazette by a member of the West 
Virginia Department of Education. Multiple news articles were published based on the 
false information contained in the letter. 

[Appx. at 31, ~ 18] (emphasis added). The paragraph is identical in the Second Amended Complaint, [Id. 
at 93, ~ 18], and proposed Third Amended Complaint. [ld. at 223-24, ~ 18]. 
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as a matter of law establish liability on the part of WVDE for the alleged actions of an individual 

member of the West Virginia Board of Education. 

No amount of mental gymnastics can cure Respondent's fundamental factual and legal 

fallacy regarding the Cordiero e-mail. In sum, nowhere was Respondent charged by WVDE 

with dishonesty, immorality, or criminality at the time of her discharge. Rather, Respondent was 

discharged from employment for "loss of confidence in [her] ability to discharge the duties and 

responsibilities of [her] position effectively." [Appx. at 82]. This is the extent of any statement 

by WVDE with regard to Respondent; any further allegations by her are nothing more than 

speculation and demonstrable fallacy. As this Court has repeatedly made plain, a statement 

charging dismissal due to loss of confidence does not, "as a matter of law," rise to the level of 

stigmatization sufficient to implicate a constitutionally-protected liberty interest pursuant to a 

Rule 12(b)(6) standard. W. Va. Bd ofEduc. v. Marple, 236 W. Va. 654, 783 S.E.2d 75 (2015); 

Wilhelm v. W. Va. Lottery, 198 W. Va. 92, 93, 479 S.E.2d 603, 603 (1996). Accordingly, 

WVDE is entitled to qualified immunity from Respondent's claims this matter. 

VI. CONCLUSION 

WHEREFORE, for the foregoing reasons and the reasons set forth in Petitioner's 

opening Brief, Petitioner West Virgina Department of Education respectfully requests that this 

Court REVERSE the circuit court's Order denying WVDE's Motion to Dismiss, entered on 

June 15, 2016, and remand this Civil Action back to the circuit court with directions that the 

circuit court enter an Order granting WVDE's Motion to Dismiss and dismissing Respondent's 

claims against WVDE with prejudice. 
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Respectfully submitted this 21st day of December, 2016. 

WEST VIRGINIA DEPARTMENT 
OF EDUCATION, 

By Counsel, 

Cft:ox,~(~X1259)
Mark C. Dean, Esq. (WVSB #12017) 

STEPTOE & JOHNSON PLLC Chase Tower, Seventeenth Floor 
Of Counsel 707 Virginia Street, East 

P.O. Box 1588 
Charleston, WV 25326-1588 
(304) 353-8000 
(304) 353-8180 facsimile 
Jan.Fox@Steptoe-Johnson.com 

_____________~__ Mark.Dean@Steptoe-Johnson.com 

004600.01633 
7352544 
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