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No. 16-0597 

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


DREAMA BOWDEN, AS ADMINISTRATRIX OF THE 

ESTATEOF LOWELL BOWDEN, 


Petitioner and Plaint~fJbelow. 

v. 

MONROE COUNTY COMMISSION, A POLITICAL SUBDIVISION; 

AND PATRICIA GREEN, INDIVIDUALLY 


AND IN HER OFFICIAL CAPACITY, 

Respondents and Defendants below. 

RESPONDENTS MONROE COUNTY COMMISSION AND PATRICIA GREEN'S 
RESPONSE TO PETITIONER DREAMA BOWDEN'S PETITION FOR APPEAL 

TO: THE HONORABLE JUSTICES OF THE SUPREME COURT OF APPEALS OF WEST 
VIRGINIA 

Respondents and Defendants below, the Monroe County Commission and Patricia Green, 

individually and in her official capacity (hereafter "Respondents"), by counsel J. Victor 

Flanagan, Daniel J. Burns and the law finn of Pullin, Fowler, Flanagan, Brown and Poe, PLLC, 

respectfully represent unto this Court that the Circuit Court of Monroe County, West Virginia 

ruled appropriately and lawfully, and committed no reversible error in the underlying action by 

granting summary judgment thereby dismissing the Complaint of Petitioner and Plaintiff below 

Dreama Bowden, as Administratrix of the Estate of Lowell Bowden (hereafter "Petitioner"). 

The Respondents respectfully ask this Honorable Court to reject the Petitioner's Petition for 

Appeal. 



STATEMENT OF THE CASE 


The underlying civil action arises from an incident that occurred on or about November 27, 

2009, wherein the Petitioner's decedent, Lowell Bowden, was attacked by a number of "pit bulls" 

near his residence in Lindside, Monroe County, West Virginia. (Appendix, pgs. 1-16, 175-178). It is 

undisputed that the attack by the subject "pit bulls" was the cause of Mr. Bowden's death some days 

later while receiving treatment at Roanoke Carillion Hospital. (Appendix at pgs. 1-16, 175-178, 443

265). 

Respondent Patricia Green is the current Dog Warden for Respondent Monroe County 

Commission. (Appendix at pg. 2, 176, 286, 349). She has held this position since she was initially 

hired in approximately 2005. Id. During the time during which the incident alleged in the 

Petitioner's Amended Complaint occurred, Respondent Green was under the direction of the Monroe 

County Commission and was acting within the scope of her employment. (Appendix at pg. 2, 176, 

287, 350) Petitioner Dreama Bowden is the wife of the late Lowell Bowden and has been appointed 

as the Administratrix ofhis estate. (Appendix at pg. 174-178). 

In Petitioner's Amended Complaint, Petitioner sets forth a series of factual assertions that she 

alleges entitle her to damage under no less than nine (9) theories of recovery.] (See generally 

Amended Complaint, pgs. 2-15, Appendix at pgs. 175-188). As it pertained to the Respondents, 

Petitioner alleged that, prior to the November 2009 attack on Lowell Bowden, the Respondents knew 

that the subject "Pit Bulls" were known to be vicious, dangerous, and in the habit of biting or 

attacking persons. (See Amended Complaint at ~ 17, Appendix at pg. 176). Petitioner further 

alleged that, prior to the November 2009 attack, the Respondents had received complaints regarding 

I The Petitioners Amended Complaint names the following persons, in addition to the Respondents, as Defendants 
in the underlying civil action: Justin Blankenship; Kim Blankenship; Anna Hughes; Mose Christian; and, American 
Home Insurance Company. While this matter was pending before the West Virginia Supreme Court in 2012, 
Petitioner settled all claims with named Defendants Justin Blankenship, Kim Blankenship, and American Modem 
Home Insurance Company, which was approved by the lower Court in November 2013. 
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the subject pit bulls and respondent to the same. (See Amended Complaint at ~ 18-22, Appendix at 

pg. 176-176). Further, Petitioner alleged that she, along with her husband, made complaints to the 

Respondents about the subject pit bulls and met with Respondent Green in the Petitioner's home 

regarding the same. (See Amended Complaint at ~ 23-24, Appendix at pg. 177). During this meeting, 

Petitioner alleged that Respondent Green made certain assurances regarding the pit bulls. Id. 

Finally, Petitioner asserts that Respondents failure to respond to the various reports of complaints 

regarding the subject pit bulls resulted in the death of Lowell Bowden. (See generally Amended 

Complaint, pgs. 2-15, Appendix at pgs. 175-188). 

In Petitioner's Brief filed in this matter, Petitioner has gone to great length to discuss a 

number of events the preceded the November 27,2009, incident involving Lowell Bowden and the 

subject pit bulls. (See Petitioners Brief, pgs. 2-11). Although some of the facts set forth are not 

disputed, there are several areas wherein the Petitioner has failed to address certain key points that 

are relevant for the Court's decision in this matter. 

It is undisputed that on January 26, 2007, some two (2) years and ten (10) months prior to the 

incident involving Mr. Bowden, a dog owned by the Blankenship family, bit a child in the subject 

neighborhood. (Appendix at 379-381, 397-400, 408-409, 505-506). That incident involved a white 

Collie-Shephard mix dog owned by the later father of Justin Blankenship, who was named as a 

Defendant below and resides near the Bowden residence. (Appendix at 287, 404, 440, 505-506). 

Respondent Green responded to the incident and, after ensuring that the subject dog was in 

compliance with its rabies vaccinations, advised the Blankenships to tie up the subject white Collie

Shephard mix dog and took no further action at the request of the bite victim's father. (Appendix at 

pg. 398, 506). 

The next, and only other verifiable, reports made to the Respondents concerning dogs owned 
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by the Blankenships occurred in the weeks immediately preceding the incident involving the 

Petitioner's decedent. Petitioner's recital of those events is somewhat inaccurate, but it does not 

change the fact that the same occurred. On or about November 4,2009, for a reason not developed 

by the record in this case, Respondent Green called Justin Blankenship, who was later detennined to 

be the caretaker of the subject pit bull, about a black and white pit bull and asked that the same be 

chained up, which Mr. Blankenship advised he would. (Appendix at 435). 

On or about November 8, 2009, Respondent Green received a call regarding a complaint 

from Mark Crook regarding a pit bull in his property. (Appendix at 435-440). Respondent Green 

testified that she received a call on or about November 8, 2009, from Mark Crook regarding one 

black and white pit bull known as Echo. (Appendix at 285-298) Respondent Green initially 

contacted Mr. Crook regarding the same and was advised that the dog would not allow him to leave 

his truck. (Appendix at pg. 299-302, 435-440). Respondent Green then traveled to the Crook 

residence, at which point the subject dog would not allow her to leave her vehicle at first and then 

retreated out ofsight. Id. 

Following the dog's retreat, Respondent Green attempted to locate the subject pit bull in the 

area around the Crooks' residence, but was unsuccessful in locating the subject dog. (Appendix at 

pg. 299-302, 435-440). Respondent Green traveled to the Blankenship residence to speak to the 

dog's purported owner, Justin Blankenship. Id. At this time, Mr. Blankenship advised Respondent 

Green that the only dogs on the property were at that time were two (2) non-pit bulls which were 

visually observed by the Respondent. (Appendix at 293). Respondent Green then issued Mr. 

Blankenship a citation after it was determined that the dog reported at the Crook residence, Echo, 

was under his and left the property. Id. At no time was Respondent Green made aware of any 

additional dogs on the property. (Appendix at 296, 517-518). 
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Petitioner has produced a list of what they purport to be "complaints...made to the Monroe 

County Commission" regarding the Blankenships' pit bulls in addition to the three (3) detailed 

above. See Petitioner's Brief at pg. 4-5. These "complaints" stem from a series of written statements 

obtained by Monroe County Sheriffs Department following the death of Lowell Bowden and in 

connection with the one or more criminal trials involving Justin and Kim Blankenship.23 The 

contents of the "complaints" themselves cannot be disputed, but the following additional information 

regarding the same is relevant for the Court's decision in this matter4: 

a. 	 Although Mr. Hunt testified as to other incidences regarding a pit bull believed to be 
owned or cared for by the Blankenships, he stated and later testified that he did not report 
the same to animal control. (Appendix at pg. 379-381, 395-401). 

b. 	 The statement of Danielle Kast is not dated, does not indicate when the incidences 
discussed therein occurred, and does not indicate that any report was made to the 
Respondents regarding the same. Further, her statement concerned only one (1) dog, the 
black and white pit bull known as Echo. (Appendix at pg. 382-383) 

c. 	 The statement of Donald Crawford was obtained on November 28,2009, which is after 
the subject attack on Lowell Bowden. There is no indication from Mr. Crawford that any 
attempt to contact the Respondents was made. (Appendix at pg. 384) 

d. 	 The statement of Kristina Belcher is undated and does not give a timeframe for when the 
subject incidences in her statement occurred. Further, she indicated that she called the 
"State," not the Respondents, two or so times about the black and white pit bull, but does 
not provide when the same occurred. (Appendix at pg. 385). 

e. 	 The statement of Dustin Kast is undated and refers only to one (1) black and white pit 
bull known as Echo. (Appendix at pg. 386). 

f. 	 Jason Broyles avers in his statement that a "dog," not a pit bull as stated by Petitioner in 
her Brief, snuck up on him. Further, despite his statement that a report was filed, no such 
report exists. (Appendix at pg. 387-388). 

2 Kimberly Blankenship was tried before the Circuit Court of Monroe County, Judge Irons presiding, for her 
involved in raising the subject pit bulls and due to the fact that the subject pit bulls resided at her residence. Much 
of the evidence and testimony discussed in the Appendix Record now before the Court was presented at that trial. 
3 Justin Blankenship took a plea deal prior to the commencement of his trial in this matter. Amongst other penalties 
assessed by the Circuit Court ofMonroe County, Judge Irons presiding, Justin Blankenship was sentenced to a 
period of incarceration at the Anthony Center for Youthful Offenders. 

Additionally, there were just as many statements from neighbors wherein no issues with Echo were ever reported. 
5 
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g. 	 The statements of Ashley Clowers involve one (1) black and white pit bull and do not 
indicate that the same were reported to the Respondents. (Appendix at pg. 389-391). 

h. 	 There is no record of when the statements of Krissy Belcher, Danielle Kast, and Heather 
Gregory were obtained. (Appendix at pg. 393). 

1. 	 There is no citation to the record regarding the statement of Tammy Blankenship nor any 
record that the same was reported to the Respondents. 

j. 	 The testimony of Steven Crawford was obtained after the incident involving Lowell 
Bowden and there is no mention of previous reports to the Respondents. (Appendix at 
pg.415-422). 

The attacked that occurred on Lowell Bowden on November 27, 2009, involved several pit 

bulls. Through the interaction with Mr. Cook some weeks earlier, Respondent Green was aware of 

only one (I) pit bulls. (Appendix at 293 296, 517-518). This is also supported by statements made by 

Justin Blankenship that no other pit bulls resided at his property on November 8, 2009, and 

Respondent Greens observance of no such dogs. Id. Respondent Green has consistently testified that 

she was not made aware of the other pit bulls belonging to or being kept by Justin Blankenship at his 

residence that attached the decedent until the night of the subject attack. Id. Finally, the record 

supports that the only person who bore witness to the attack, Steven Crawford, could not confirm that 

Echo was involved in the subject attack, noting that there were only four (4) dogs that he could 

confirm were present. His testimony included a description of a "brown" dog and a "white" dog 

being involved in the attack. (Appendix at pg. 415-422). 

Finally, Petitioner sets forth in her Brief an assertion that Petitioner and her late husband met 

with Respondent Green at the Petitioner's home prior to the subject incident in November 2009. See 

Petitioner's Brief, pgs. 6-10. However, as correctly pointed out by the Court below, the only portion 

of the record wherein this meeting was stated to have taken place was during Petitioner's deposition 

in this matter. (Appendix at pg. 264-284,361-378). Petitioner testified that she contacted 911 who 

placed her through to Respondent Green regarding various dogs in the area around her home. Id. 
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This resulted in Respondent Green allegedly appearing at the Petitioner's home wherein Respondent 

Green allegedly made certain statements regarding the County taking action regarding the dogs. Id. 

However, this is the only evidence in the record that supports this meeting ever took place. 

Respondent Green has denied on several occasions that the meeting between her and the 

Petitioner ever took place. (Appendix at 291-292, 353-354) In her deposition, Respondent Green 

states as follows: 

Q: Okay. Did you know Lowell Bowden before this event? Like did you see in 
around town? 

A: No, sir. 
Q: Did you know his wife Dreama Bowden? 
A: No, sir. 
Q: Do you know a Robert Ludwig? 
A: No, sir. 
Q: Do you know Brian Ludwig? 
A: No. 
Q: Do you recall speaking to Brian Ludwig on the phone, a call from a 

gentleman reporting pit bulls attacking a horse? 
A: No, I don't remember that. 
Q: Do you recall 911 ever contacting you to get in touch with a gentlemen 

calling to report pit bulls attacking a horse? 
A: No. 
Q: Okay. Did you ever visit the Bowden home in response to a complaint raised 

by a member of the Bowden family? 
A: No, I do not. 

Q: 	 And if Dreama Bowden testifies under oath that a family complained about 
these pit bulls and that you visited their home, you don't think she's correct 
about that? 

A: 	 I know I never was at her home. 
Q: 	 Were you ever in her driveway? 
A: 	 Not that I remember, ] wasn't. 

Q: 	 Okay. Do you recall ever receiving a complaint from any family member of 
the Bowden family about the Blankenship pit bull? 

A: 	 No, I do not. 

Q: 	 Have you ever told anyone, Bowden's or otherwise, that complained about 
the pit bulls at the Blankenship home that you would take care of it? 

A: 	 No, 1 did not, because I did not know the pit bulls were on the property. 
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Id. Respondent Green has also testified that, contrary to the testimony of the Petitioner, she never 

spoke to the Petitioner over the telephone and, in fact, the only time she has seen Petitioner was 

during the criminal trial of Kimberly Blankenship. Id. Petitioner's closest neighbors, her son Robert 

and daughter-in-law Linda testified that they never spoke to Respondent Green about any pit bulls 

being a problem nor do they recall any contract between Petitioner and Respondent Green. 

(Appendix at pg. 303-320,426-434). 

Furthermore, there were countless statements and records generated at or near the time of the 

incident involving Petitioner's decedent in November 2009, which do not document any such 

meeting. (Appendix at pg. 299-302, 440). Specifically, Respondent Green documented her 

interactions with the Blankenships, and others, regarding complaints about the Blankenship's dogs. 

(Appendix at pg. 440.) Absent from the documented report was any reference to any such meeting 

with the Petitioner. Furthermore, there were no expense sheets generated by Respondent Green 

during the time in close proximity to the November 2009 incident that documented any such 

interaction. (Appendix at pg. 299-302,440). 

It was these facts, and others contained in the Appendix Record in this case, that were 

submitted to the Court through Respondent's Motion for Summary Judgment and oral argument 

during a hearing on the same. On May 19, 2016, the Circuit Court of Monroe County entered an 

Order granting Respondent's aforementioned Motion for Summary Judgment. (Appendix at 526

538). 

In the May 19,20] 6 Order, the Circuit Court found that the Respondents were immune from 

suit pursuant to West Virginia Code § 29-12A-I et seq., also known as the West Virginia Tort Claims 

and Insurance Reform Act. . (Appendix at 526-538). The Circuit Court determined that the 

evidence presented did not support an assumption by the Respondents, through promises or actions, 

8 




of an affirmative duty on behalf of the Petitioner or the decedent. Id. Further, the Circuit Court 

determined that the Petitioner did not present evidence to support that Respondents had knowledge 

that inaction would lead to harm. Id. The Circuit Court also determined that the Petitioner had not 

proven direct contact between the Respondents and the decedent prior to the attack on the decedent. 

Id. As a result, the Circuit Court determined, correctly, that the Petitioner did not prove the elements 

of the "Public Duty Doctrine" and that the immunity afforded to the Respondents under West 

Virginia Code § 29-12A-l et seq. remained intact. Id. It is from the May 19, 2016 Order, as well as 

the June 2, 2016, Dismissal Order, that Petitioner appeals. See generally Petitioner's Brief. 

SUMMARY OF ARGUMENT 

The Circuit Court of Monroe County properly granted the Respondents' Motion for 

Summary Judgment after carefully reviewing and analyzing the relevant law and facts in the 

underlying action. In granting summary judgment, the Circuit Court properly determined that there 

were no genuine issues ofmaterial fact. 

The Circuit Court properly found that the "special relationship" to the "Public Duty 

Doctrine" created under West Virginia Code § 29-12A-l et seq., also known as the West Virginia 

Tort Claims and Insurance Reform Act. The Circuit Court properly determined that the evidence 

presented did not support an assumption by the Respondents, through promises or actions, of an 

affirmative duty on behalf of the Petitioner or the decedent. Further, the Circuit Court correctly 

determined that the Petitioner did not present evidence to support that Respondents had knowledge 

that inaction would lead to harm. Finally. the Circuit Court correctly determined that the Petitioner 

had not proven direct contact between the Respondents and the decedent prior to the attack on the 

decedent. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Respondents assert that, pursuant to Rule 18(a)(3)-(4) of the West Virginia Rules of 

Appellate Procedure, oral argument is not necessary because the dispositive issues have heen 

authoritatively decided and the facts and legal arguments are adequately presented in the briefs and 

record on appeal, and the decisional process would not be significantly aided by oral argument. 

If this Court determines that oral argument is necessary, Respondents respectfully request 

that oral arguments be heard pursuant to Rule 19 ofthe West Virginia Rules ofAppellate Procedure. 

ARGUMENT 

A. 	 STANDARD OF REVIEW 

A circuit court's granting of summary judgment is reviewed de novo. Syl. Pt. 1, Painter v. 

Peavey, 192 W.Va. 189,451 S.E.2d 755 (1994). 

A Motion for summary judgment should be granted if pleadings, exhibits and discovery 

depositions upon which the motion is submitted for decision disclose that the case involves no genuine 

issue as to material fact and that the party who made the motion is entitled to judgment as a matter of 

law. Redden v. Comer. 200 W.Va. 209, 488 S.E.2d 484 (1997); and Holleran v. Cole, 200 W.Va. 49, 

488 S.E.2d 49 (1997). 

Summary judgment is appropriate if, from the totality of the evidence presented, the record 

could not lead a rational trier of fact to find for the non-moving party, such as where the non-moving 

party has failed to make a sufficient showing on an essential element ofthe case it has a burden to prove. 

Brady v. Deals on Wheels. Inc., 208 W.Va. 636, 542 S.E.2d 457 (2000); and Painter v. Peavey, 192 

W.Va. 189,451 S.E.2d 755 (1994). 

A "material fact" for purposes of rule governing summary judgment, is one that has the capacity 

to sway the outcome ofthe litigation under the applicable law. Chafin v. Gibson, 213 W. Va 167 S.E.2d 
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361 (2003). 

"If the moving party makes a properly supported motion for summary judgment and can show 

by affinnative evidence that there is no genuine issue of a material fact, the burden of production shifts 

to the nonmoving party who must either (1) rehabilitate the evidence attacked by the moving party, (2) 

produce additional evidence showing the existence of a genuine issue for trial, or (3) submit an affidavit 

explaining why further discovery is necessary as provided in Rule 56(f) of the West Virginia Rules of 

Civil Procedure." Aluise v. Nationwide Mut. Fire Ins. Co., 218 W. Va. 498, 625 S.E.2d 260 (2005). 

B. 	 THE CIRCUIT COURT DID NOT ERR IN MISSTATING AND MISAPPLYING THE 
LAW REGARDING THE RELATIONSHIP BETWEEN THE PUBLIC DUTY 
DOCTRINE AND ITS SPECIAL RELATIONSHIP EXCEPTION. 

Petitioner maintains in her first assignment of error that the Circuit Court erroneously misstated 

the law regarding relationship between the Public Duty Doctrine and its Special Relationship exception. 

See Petitioner's Brief, pgs. 1, 14-16. In doing so, Petitioner relies upon the Circuit Court's statement 

summarizing Respondent's argument in support of its Motion for Summary Judgment and a conclusory 

statement made by the Circuit Court at the conclusion of its Order. (See Petitioner's Brief at pg. 15-16, 

Appendix pgs. 527-537). However, a close examination of the Circuit Court's Order where it granted 

summary judgment in favor ofthe Respondents reveals that the law was correctly stated and applied. 

The Circuit Court of Monroe County goes to significant length in its discussion of West 

Virginia Code § 29-12A-l et seq., and the immunities afforded to government entities and political 

subdivisions. (Appendix at 530). The Court then cites to Randall v. Fairmont City Police 

Department, 186 W.Va. 336,412 S.E.2d 747 (199]) for its source as to the nature ofthe "public duty 

doctrine." (Appendix at 53]). Randall, and the Court is aware, was relied upon by Petitioner on 

several occasions in her brief. (See generally Petitioner's Brief, Appendix at 530-531). The Court 

then sets forth the legal standard for the application of the "special relationship" exception holding 
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from Wolfe v. City of Wheeling, 182 W.Va. 253, 387 S.E. 2d 307 (1989), which is the same case and 

same statement used by Petitioner in her brief. (See Petitioner's Brief at pg. J5, Appendix at pg. 

531). The Court would later cite to the Randall decision when applying the facts in this matter to the 

interplay between the "public duty doctrine" and the "special relationship" exception to the same. 

(Appendix at pg. 533-534). 

Thus, it is clear from the Circuit Court of Monroe County's Order granting summary 

judgment below that the correct law was cited and applied in this case. The same law cited to by the 

Petitioner in her brief is the same law discussed at length by the lower Court in its Order. Therefore, 

because the Circuit Court of Monroe County correctly identified and stated the applicable law, the 

circuit court properly granted Respondent's Motion for Summary Judgment, and the Circuit Court's 

granting of Respondent's Motion for Summary Judgment should be affirmed. 

C. THE CIRCUIT COURT DID NOT ERR IN THAT IT DID NOT MISAPPLY 
ESTABLISHED LAW CONCERNING CREDmILITY AND WEIGHT OF EVIDENCE. 

Petitioner asserts here that the Circuit Court made witness credibility determinations to evaluate 

contradictory sworn testimony and weighed evidence. See Petitioner's Brief, pgs. 16-18 In asserting 

this error, Petitioner discusses that statements of Respondent Green and asserts that the same are 

inconsistent, but fails to discuss how the same inconsistent. Id. Petitioner also asserts that the Circuit 

Court improperly weighed the testimony of Robert and Linda Ludwig concerning whether or not the 

meeting between Petitioner and Respondent Green took place. Id. In doing so, the Respondent will 

point out that the Petitioner relied upon facts not included in any ofthe evidence obtained and submitted 

in the underlying case. However, when viewing the totality of the record as well as the Circuit Court's 

Order granting summary judgment, no such impennissible inferences were made and no improper 

weighing ofthe evidence occurred. 

In Syllabus Point 1 ofAndrick v. Town ofBuckhannon, 187 W.Va. 706,421 S.E.2d 247 (1992). 
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this Court stated the standard for granting summary judgment: 

" 'A motion for summary judgment should be granted only when it is clear that there is no 
genuine issue of fact to be tried and inquiry concerning the facts is not desirable to clarifY the 
application of the law.' Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. 
ofNew York, 148 W.Va. 160,133 S.E.2d 770 (1963)." 

Andrick v. Town ofBuckhannon, 187 W.Va. 706,421 S.E.2d 247 (1992). 

This Court has recognized the ruling in Anderson v. Liberty Lobby. Inc. in that the circuit court's 

function at the summary judgment stage is not "to weigh the evidence and determine the truth of the 

matter but to determine whether there is a genuine issue for trial." Williams v. Precision Coil. Inc., 194 

W.Va. 52, 459 S.E.2d 329, 336 (W. Va. 1995) (citing Anderson v. Liberty lobby. Inc., 477 U.S. 242, 

249, 106 S.Ct. 2505, 2511 (1986). This Court has also adopted the ruling that "[c]redibility 

determinations, the weighing ofthe evidence, and the drawing of legitimate inferences from the facts are 

jury functions, not those ofajudge[.]" Id. 

This Court has also set forth that Swnmary judgment is appropriate if, from the totality of the 

evidence presented, the record could not lead a rational trier offact to find for the nonmoving party, such 

as where the nonmoving party has failed to make a sufficient showing on an essential element of the 

case that it has the burden to prove. Williams v. Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 329, 336 

(W. Va. 1995) (citingCelotex Com. v. Catre!!, 477 U.S. 317,106 S.Ct. 2548, (1986». 

The initial burden of production and persuasion is upon the party moving for a summary 

judgment. If the moving party makes a properly supported motion for swnmary judgment and can show 

by affirmative evidence that there is no genuine issue of material fact, the burden ofproduction shifts to 

the nonmoving party "who must either (1) rehabilitate the evidence attacked by the movant, (2) produce 

additional evidence showing the existence of a genuine issue for trial or (3) submit an affidavit 

explaining why further discovery is necessary as provided in Rule 56(f)." Crain v. Lightner. 178 W.Va. 

765, 769 n. 2, 364 S.E.2d 778, 782 n. 2 (1987). 
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A nonmoving party need not come forward with evidence in a forn1 that would be admissible 

at trial in order to avoid summary judgment. Celotex Com. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 

(1986». However, to withstand the motion, the nonmoving party must show there will be enough 

competent evidence available at trial to enable a finding favorable to the nonmoving party. Hoskins 

v. C&P Tel. Co. of W.Va., 169 W.Va. 397,400,287 S.E.2d 513, 515 (1982). As adopted by this 

Court, "[u]nsupported speculation is not sufficient to defeat a summary judgment motion." Williams 

v. Precision Coil. Inc., 459 S.E.2d 329, 337-38 (W. Va. 1995) (citing Felty v. Graves-Humphreys 

Co., 818 F.2d 1126, 1128 (4th Cir.1987». If the evidence favoring the nonmoving party is "merely 

colorable ... or is not significantly probative, ... summary judgment may be granted." Williams v. 

Precision Coil. Inc., 459 S.E.2d 329, 337-38 (W. Va. 1995) (citing Anderson, 477 U.S. at 249-50, 

106 S.Ct. at 2511. "[I]f the factual context renders [the nonmoving party's] claim implausible-if the 

claim ... simply makes no economic sense-[the nonmoving party] must come forward with more 

persuasive evidence to support [the] claim[.]" Williams v. Precision Coil. Inc., 459 S.E.2d 329, 337

38 (W. Va. 1995) (citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp .., 475 U.S. at 587, 

106 S.Ct. at 1356). 

From a review of Petitioner's Brief both regarding this error and in its entirety, it appears that 

Petitioner's assertion concerning improper inferences and improper weighing of evidence surrounds 

the assertion that Petitioner met with Respondent Green regarding alleged complaints concerning 

dogs owned by the Blankenships. The only evidence submitted in support of this alleged meeting is 

Petitioner's testimony, which Respondents maintain is a self-serving statement. (Appendix at pg. 

264-284,361-378). This self-serving statement was absent from the initial Complaint in this matter. 

(Appendix at pg. 1-16). It was only after the filing of Respondent's original Motion to Dismiss did 

this allegation come to light when Petitioner filed her Motion to Amend Complaint. (Appendix at 
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19-31, 58-80). In fact, in arguing against the Respondent's initial Motion to Dismiss, the only 

references made to contact between Respondent Green and the Petitioner was (two) phone calls, not 

an in person meeting at the Petitioner's home that the Petitioner now some seven (7) years later 

maintains occurred. (Appendix at pg. 41). 

As discussed throughout Respondent's Brief, this Court has announced the following with 

respect to summary judgment: 

[A] genuine issue does not arise unless there is sufficient evidence favoring the non
moving party for a reasonable jury to return a verdict for that party. The opposing 
half of a trial-worthy issue is present where the non-moving party can point to one or 
more disputed 'material' facts. A material fact is one that has the capacity to sway the 
outcome of the litigation under the applicable law. 

Syllabus Point 5 ofJividen v. Law, 194 W.Va. 705,461 S.E.2d 451 (1995) 

"The evidence illustrating the factual controversy cannot be conjectural." Williams v. 

Precision Coil, Inc., 194 W.Va. 52, 60, 459 S.E.2d 329, 337 (1995). Moreover, "[s]elf-serving 

assertions without factual support in the record will not defeat a motion for summary judgment." Id. 

at 61, n. 14, 459 S.E.2d at 338, n. 14. Likewise, a nonmoving party cannot resist a motion for 

summary judgment by simply relying upon claims or defenses set forth in its pleadings. In Crain v. 

Lightner, this Court explained the following: 

When a motion for summary judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise provided in this rule, must set 
forth specific facts showing that there is a genuine issue for trial. If he does not so 
respond, summary judgment, if appropriate, shall be entered against him. 

Crain v. Lightner, 178 W.Va. 765, 768,364 S.E.2d 778, 781 (1987). 

The overwhelming weight of the record, however, does not support that this meeting between 

Petitioner and Respondent never took place. Respondent Green states as follows: 

Q: 	 Okay. Did you know Lowell Bowden before this event? Like did you see in 
around town? 
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A: No, sir. 
Q: Did you know his wife Dreama Bowden? 
A: No, sir. 
Q: Do you know a Robert Ludwig? 
A: No, sir. 
Q: Do you know Brian Ludwig? 
A: No. 
Q: Do you recan speaking to Brian Ludwig on the phone, a call from a 

gentleman reporting pit bulls attacking a horse? 
A: No, I don't remember that. 
Q: Do you recall 911 ever contacting you to get in touch with a gentlemen 

calling to report pit bulls attacking a horse? 
A: No. 
Q: Okay. Did you ever visit the Bowden home in response to a complaint raised 

by a member of the Bowden family? 
A: No, I do not. 

Q: 	 And if Dreama Bowden testifies under oath that a family complained about 
these pit bulls and that you visited their home, you don't think she's correct 
about that? 

A: 	 I know I never was at her home. 
Q: 	 Were you ever in her driveway? 
A: 	 Not that I remember, I wasn't. 

Q: 	 Okay. Do you recall ever receiving a complaint from any family member of 
the Bowden family about the Blankenship pit bull? 

A: 	 No, I do not. 

Q: 	 Have you ever told anyone, Bowden's or otherwise, that complained about 
the pit bulls at the Blankenship home that you would take care of it? 

A: No, I did not, because I did not know the pit bulls were on the property. 

(Appendix at 291-292, 353-354). Respondent Green has also testified that, contrary to the testimony 

of the Petitioner, she never spoke to the Petitioner over the telephone and, in fact, the only time she 

ever saw Petitioner was during the criminal trial of Kimberly Blankenship. Id. This same exact 

testimony was given by Defendant Green during the criminal trial of Kimberly Blankenship. Id. 

During that testimony under oath, she denied having ever spoken to the Bowdens, being at their 

residence, or receiving any complaints about any pit bulls, with the exception of Echo. Id. 

Additionally, Respondent Green's written statements and records generated around the time of the 
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incident involving Lowell Bowden do not make reference or discuss any such meeting. (Appendix at 

pg. 299-302, 440). 

Robert Ludwig testified that he never spoke to Defendant Green and does not recall any 

interaction between Respondent Green and the Petitioner. (Appendix at pg. 303-314). Petitioner is 

correct in that there was an occasion where the Animal Control vehicle was on the Ludwig property, 

but, according to the testimony of Linda Ludwig, the same was a brief interaction between Linda 

Ludwig and the unidentified person wherein directions to the Blankenship residence were provided 

as it was stated by the person in the vehicle that they were looking for the same. (Appendix at pg. 

315-320). Further, both Linda Ludwig and Robert Ludwig, kin to and neighbors of the Petitioner, 

denied ever hearing Petitioner, or her late husband, indicate that any interaction ever occurred 

between Petitioner and Animal Control, namely Defendant Green. . (Appendix at pg. 303-320). 

Upon reviewing the brief associated with Respondent's Motion for Summary Judgment and 

after careful consideration of the arguments made during oral argument, the Circuit Court corrected 

ruled that Petitioner failed to properly support her self-serving assertion that the meeting took place. 

(Appendix at 536-537). In reaching its conclusion, the Circuit Court cited the same testimony 

discussed above regarding Petitioner, Respondent Green, and the Ludwigs. Id. The Circuit Court 

ruled that the Petitioner failed to properly rehabilitate the evidence attacked by the Respondent and 

failed to demonstrate a genuine issue for trial, and in doing points out that Petitioner's own testimony 

is disputed by at least three (3) other persons. Id. As such, there was no improper inferences reached 

by the Circuit Court and its ruling was made consistent with the case law cited herein. Therefore, the 

Circuit Court's granting of Respondent's Motion for Summary Judgment should be affirmed. 
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D. 	 THE CIRCUIT COURT DID NOT ERR IN THAT IT CORRECTLY CONSIDERED 
THE TOTALITY OF THE EVIDENCE PRESENTED AND APPLIED THE 
SUMMARY JUDGEMENT STANDARDS APPROPRIATELY. 

In her Brief in support of her Petition for Appeal, Petitions third assignment of errors rests of 

their assertion this the Circuit Court misapplied the well-established summary judgment standards under 

West Virginia law. See Petitioner's Brief, pgs. 18-22). In doing so, Petitioner sets forth a series of 

factual contention and then suggests a series of inferences that could be reached regarding the same. Id. 

On several occasions, Petitioner cites to portions of the record that do not apply to the facts raised 

therein. Id. 

The test for determining the propriety of summary judgment is set forth in Syllabus Point 3 of 

Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New Yo~ 133 S.E.2d 770 (W.Va. 1963), where the Court 

held, "[a] motion for summary judgment should be granted only when it is clear that there is no genuine 

issue of fact to be tried and inquiry concerning the facts is not desirable to clarifY the application of the 

law." The decision in Painter v. Peavy, marked a significant shift in the attitude of the Court toward 

summary judgment. This shift in judicial attitude was reflected in the following statement: 

Rule 56 of the West Virginia Rules of Civil Procedure plays an important role in 
litigation in this State. It is "designed to effect a prompt disposition of controversies 
on their merits without resort to a lengthy trial," if in essence there is no real 
dispute as to salient facts or if only a question oflaw is involved .. .Indeed, it is one of 
the few safeguards in existence that prevents frivolous lawsuits that have survived a 
motion to dismiss from being tried. Its principal purpose is to isolate and dispose of 
meritless litigation ...To the extent that our prior cases implicitly have communicated a 
message that Rule 56 is not to be used, that message is hereby modified. When a 
motion for summary judgment is mature for consideration and is properly 
documented with such clarity as to leave no room for controversy, the nonmoving 
party must take the initiative and by affirmative evidence demonstrate that a 
genuine issue of fact exists. Otherwise, Rule 56 empowers the trial court to grant the 
motion. 

451 	S.E.2d at 758 (emphasis added). 

In order to defeat a motion for summary judgment, the PlaintiffslPetitioners must have either: 
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(1) rehabilitate the evidence attacked by the DefendantslRespondents, (2) produce additional evidence 

showing the existence of a genuine issue for trial; or, (3) submit an affidavit explaining why further 

discovery is necessary as provided in Rule 56(f). See Syl. pt. 3, Williams v. Precision Coil. Inc., 459 

S.E.2d 329 (W.Va. 1995); Syl. pt. 5, Gardner v. CSX Transp., Inc., 498 S.E.2d 473 (W.Va. 1997). 

In the instant matter, the Petitioner is the "nonmoving party." ]n Williams, the West Virginia 

Supreme Court of Appeals stated that 

[a] nonmoving party cannot avoid summary judgment merely by asserting that the 
moving party is lying. Rather, Rule 56 requires a nonmoving party to produce 
specific facts that cast doubt on a moving party's claims or raise significant issues of 
credibility. The nonmoving party is required to make this showing because he is the 
only one entitled to the benefit of all reasonable or justifiable inferences when 
confronted with a motion for summary judgment. Inferences and opinions must be 
grounded on more than flights of fancy, speculations, hunches, intuition, or 
rumors. 

Williams, 459 S.E.2d at 338, n. 14 (emphasis added). Any such "evidence" must be properly made 

part of the record and may not consist of vague, unsupported assertions by Petitioner's counsel. This 

is exactly what Petitioner has done in this case. 

Additionally, in the Powderidge case, former Justice Cleckley summarized the application of 

Rule 56 as follows: 

We begin our discussion on the merits by noting that, contrary to the petitioner's 
position, there is no insurmountable obstacle blocking the use of Rule 56 of the 
W.Va. Rules of Civil Procedure in the circumstances of this case. The function of 
summary judgment is to pierce the boilerplate ofthe pleadings and assay the parties' 
proof in order to determine whether trial is actually required ... 
We give credit where credit is due. The circuit court's opinion is both meticulous and 
accurate. It treats all claims and items of evidence and closes virtually every avenue 
the petitioner tries to travel on appeal. 

... Summary judgment ... must be granted when there is no genuine disputed issue 
of material fact. Genuineness and materiality are not infinitely elastic euphemisms 
that may be stretched to fit whatever perforations catch a litigant's fancy ... [O]nly 
materials which were included in the pretrial record and that would have been 
admissible evidence may be considered. 
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· .. [T]he non-movant must go beyond the pleadings and contradict the showing by 
pointing to specific facts demonstrating a single "trial worthy" issue. 

Rule 56 does not impose upon the circuit court a duty to sift through the record in 
search of evidence to support a party's opposition to summary judgment. Nor is it 
our duty to do so on appeal. Because the petitioner filed no fact - specific affidavit, it 
did not meet its burden to designate specific facts showing a genuine issue for trial. 

Powderidge Unit Owners Ass'n v. Highland Props., 474 S.E.2d 872,877-880 (1996) (emphasis 

added). 

Furthermore, this Court has specifically stated that "[t]he ultimate determination of whether 

qualified or statutory immunity bars a civil action is one of law for the court to determine. Therefore, 

unless there is a bona fide dispute as to the foundational or historical facts that underlie the immunity 

determination, the ultimate questions of statutory or qualified immunity are ripe for summary 

disposition." Syl. Pt. 1, Hutchison v. City of Huntington, 198 W. Va. 139,479 S.E.2d 649 (1996). 

Furthermore, this Court has noted that "[i]mmunities under West Virginia law are more than a 

defense to a suit in that they grant govenunental bodies and public officials the right not to be subject 

to the burden of trial at all. The very heart of the immunity defense is that it spares the defendant 

from having to go forward with an inquiry into the merits of the case." Id. at 148,658. 

Petitioner first addresses the November 8, 2009, interaction between Respondent Green and 

Mark Crook. See Petitioner's Brief, pg. 19. Petitioner states that Respondent Green stated in the 

record that she did not have notice that the black and white pit bull was causing problems in the 

neighborhood until Mark Crook's complaint. Id. Petitioner cites to a portion of the record pertaining 

to the testimony of Philip Hunt, not testimony obtained from Respondent Green. Id. 

The record in this case shows that Respondent Green was aware of one (1) pit bulls running 

loose in the area around the residence of Mark Crook and others. Respondent Green's report 

concerning a November 8, 2009, response to a call by Mark Crook states that Respondent Green 
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cal1ed Justin Blankenship on November 4, 2009, about the black and white pit bull. (Appendix at pg. 

435). There is no information therein, or anywhere in the record, regarding why the call was made. 

Id. Additionally, Respondent Green has maintained, as discussed at length below, that she never had 

any contact or complaints from the Petitioner or her decedent, Lowell Bowden. 

Specifically, Respondent Green has testified as to the following with respect to her 

interaction with the Bowdens: 

Q: Okay. Did you know Lowell Bowden before this event? Like did you see in 
around town? 

A: No, sir. 
Q: Did you know his wife Dreama Bowden? 
A: No, sir. 
Q: Do you know a Robert Ludwig? 
A: No, sir. 
Q: Do you know Brian Ludwig? 
A: No. 
Q: Do you recall speaking to Brian Ludwig on the phone, a call from a 

gentleman reporting pit bulls attacking a horse? 
A: No, I don't remember that. 
Q: Do you recall 911 ever contacting you to get in touch with a gentlemen 

calling to report pit bulls attacking a horse? 
A: No. 
Q: Okay. Did you ever visit the Bowden home in response to a complaint raised 

by a member of the Bowden family? 
A: No, I do not. 

Q: 	 And if Dreama Bowden testifies under oath that a family complained about 
these pit bulls and that you visited their home, you don't think she's correct 
about that? 

A: 	 I know I never was at her home. 
Q: 	 Were you ever in her driveway? 
A: 	 Not that I remember, I wasn't. 

Q: 	 Okay. Do you recall ever receiving a complaint from any family member of 
the Bowden family about the Blankenship pit bull? 

A: 	 No, I do not. 

Q: 	 Have you ever told anyone, Bowden's or otherwise, that complained about 
the pit bulls at the Blankenship home that you would take care ofit? 

A: 	 No, I did not, because I did not know the pit bulls were on the property. 
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(Appendix at 291-292, 353-354). Respondent Green has also testified that, contrary to the testimony 

of the Petitioner, she never spoke to the Petitioner over the telephone and, in fact, the only time she 

ever saw Petitioner was during the criminal trial of Kimberly Blankenship. ld. This same exact 

testimony was given by Defendant Green during the criminal trial of Kimberly Blankenship. 

(Appendix at pg. 510-525). During that testimony under oath, she denied having ever spoken to the 

Bowdens, being at their residence, or receiving any complaints about any pit bulls, with the 

exception of Echo. Id. Additionally, Respondent Green's written statements and records generated 

around the time of the incident involving Lowell Bowden do not make reference or discuss any such 

meeting. (Appendix at pg. 299-302,435-440). 

Petitioner seeks the Court to infer that one (]) unknown caller was the Petitioner and/or her 

decedent, Lowell Bowden. Pursuant to Williams v. Precision Coil. Inc., 459 S.E.2d 329 (W.Va. 

1995), inferences and opinions must be grounded on more than flights of fancy, speculations, 

hunches, intuition, or rumors. Without anything in the record below or here on appeal to support that 

the caJl was made by the Bowdens, the Petitioner's proposed inference would be improper under the 

ruling in Williams as it is completely and utterly speculative. 

Petitioner also addresses the "numerous" statements by neighbors of the Bowdens regarding 

interactions that they allegedly had with one (l) black and white pit bull. See Petitioner's Brief, pg. 

19. Philip Hunt's written statement, dated January 13, 2010, consists of three (3) occasions where 

Echo, and other identified dogs, "barked" and "growled" at him, his children or his vehicle. 

(Appendix at 379-381). His statements are consistent with the testimony he provided during the 

criminal trial ofKimberly Blankenship, which did not include any reports of a physical attack on him 

or other members ofhis family. (Appendix at 395-401). As is shown in the record, Mr. Hunt did not 

report the "barking" or "growling" events involving Echo to Respondent Green or anyone else 
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associated with Respondent Monroe County Commission. 

The statement of Danielle Kast is not dated, does not indicate when the incidences discussed 

therein occurred, and does not indicate that any report was made to the Respondents regarding the 

same. (Appendix at pg. 382-383). Further, her statement concerned only one (1) dog, the black and 

white pit bull known as Echo. ld. The statement of Donald Crawford was obtained on November 28, 

2009, which is after the subject attack on Lowell Bowden. (Appendix at pg. 384). There is no 

indication from Mr. Crawford that any attempt to contact the Respondents was made concerning his 

interactions with one or more dogs maintained by the Blankenships. Id. 

The statement of Kristina Belcher is undated and does not give a timeframe for when the 

subject incidences in her statement occurred. Further, she indicated that she called the "State," not 

the Respondents, two or so times about the black and white pit bull, but does not provide when the 

same occurred. (Appendix at pg. 385). The statement of Dustin Kast is undated and refers only to 

one (1) black and white pit bull known as Echo. (Appendix at pg. 386).1ason Broyles avers in his 

statement that a "dog,'- not a pit bull as stated by Petitioner in her Brief, snuck up on him. Further, 

despite his statement that a report was filed, no such report exists. (Appendix at pg. 387-388). The 

statements of Ashley Clowers involve one (1) black and white pit bull and do not indicate that the 

same were reported to the Respondents. (Appendix at pg. 389-391). The testimony of Steven 

Crawford was obtained after the incident involving Lowell Bowden and there is no mention of 

previous reports to the Respondents. (Appendix at pg. 415-422). 

Respondent Green has maintained that she was not, however, ever made aware of other pit 

bulls belonging to or being kept by Justin Blankenship at his residence that attacked the decedent 

until the night of the subject attack. (Appendix at pg. 293). Likewise, Respondent Green testified 

that she never received complaints of any dogs, with the exception of Echo, harassing or acting 
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aggressively toward anyone. (Appendix at pgs. 285-298, 510-524). When asked about the 

statements discussed at length above, Respondent Green testified that she had never received calls or 

spoken to those persons about their complaints and does not recall any such complaint ever being 

made. (Appendix at pg. 291). Again, Petitioner is proposing an improper inference with respect to 

these statements creating Respondent's alleged prior knowledge in this case. 

With respect to the "attack" by one (1) pit bull on Respondent Green on the night of 

November 8, 2009, the nature of the complaint was that Echo had prevented Mr. Crook from exiting 

his vehicle and that Echo was acting "aggressively." (Appendix at pg. 435). The statement authored 

by Respondent Green at the time of this interactions documents only aggressive behavior, but not 

actual hann to any person including Mr. Crook. (Appendix at 436-439). Respondent Green stated 

that she was fearful when the dog appeared suddenly and acted aggressively at her window. 

(Appendix at pg. 297). However, once she exited her vehicle, she was not attacked by the dog in her 

attempts to locate the same. Id. As is discussed in Section F, this would not have put Respondent 

Green, or anyone else for that matter, on notice that inaction would lead to the type of hann suffered 

by Lowell Bowden. 

As is discussed elsewhere in Respondent Brief, the testimony of the Ludwigs and their 

interaction with "animal control" appears to have misconstrued by the Petitioners. See Petitioner's 

Brief, pg. 20). Robert Ludwig testified that he never spoke to Defendant Green and does not recall 

any interaction between Respondent Green and the Petitioner. (Appendix at pg. 303-314). Petitioner 

is correct in that there was an occasion where the Animal Control vehicle was on the Ludwig 

property, but, according to the testimony of Linda Ludwig, the same was a brief interaction between 

Linda Ludwig and the unidentified person wherein directions to the Blankenship residence were 

provided as it was stated by the person in the vehicle that they were looking for the same. (Appendix 
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at pg. 315-320). Further, both Linda Ludwig and Robert Ludwig, kin to and neighbors of the 

Petitioner, denied ever hearing Petitioner, or her late husband, indicate that any interaction ever 

occurred between Petitioner and Animal Control, namely Defendant Green. . (Appendix at pg. 303

320). 

The remaining arguments raised by the Petitioner speak to facts that are not material to the 

case. Namely, the Circuit Court stating that Respondent Green confirmed that no other pit bulls were 

at the Blankenship residence on November 8, 2009. The reports and the testimony of Respondent 

Green support that she was only aware of one (1) pit bull prior to the attack on Lowell Bowden. 

Likewise, the nature of the interaction with Mr. Crook is well documented and speaks for itself. 

However, Respondent would point out that the call was made due to a dog acting "aggressively,' not 

"attaching" Mr. Crook. Additionally, which and how many dogs that were involved in the attack of 

Lowell Bowden is immaterial in that it is undisputed that the attacked occurred and the record 

support that Respondent Green had no knowledge of the dogs known to be involved in the same. 

Finally, Petitioner states that the Circuit Court failed to address certain evidence and did not 

consider the totality of the evidence. However, consistent with established law in West Virginia, the 

Circuit Court's Order granting summary judgment considered those facts material to the application 

of the "special relationship" exception to the Public Duty doctrine. The Circuit Court did afford the 

Petitioners with appropriate inferences warranted by the facts established by the record. However, 

the Circuit Court properly applied the various summary judgment standards and, as it is required to 

do in such cases, granted the Respondent's Motion for Summary Judgment. Therefore, the Circuit 

Court's Order should be affirmed. 
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E. 	 THE CIRCUIT COURT DID NOT ERR IN ITS DETERMINATION AS TO 
WHETHER THERE WAS AN 'ASSUMPTION OF DUTY' BY THE RESPONDENTS. 

In Petitioner's fifth assignment of error, the focus is on the Circuit Court's determination that 

there was no "assumption of duty" to act by the Respondents. The Petitioner is correct is her statement 

of the controlling law as to the "special relationship" exception, namely Wolfe v. City of Wheeling, 182 

W.Va. 253, 387 S.E.2d 307 (1989) and Randall v. Fainnont City Police Department, 186 W.Va. 336, 

412 S.E.2d 737 (1991). The Petitioner is also correct in that there is no "minimum contacts" rule 

established for the application of the "special relationship" exception. However, that is where the 

Respondents agreement with the Petitioner ends with respect to this assignment oferror. 

Petitioner relies on the promises allegedly made to her by Respondent Green that the issues the 

Bowdens were allegedly having with pit bulls in their yard would be ''taken care of." See Petitioner's 

Brief, pg. 23-24. The Circuit Court correctly points out that the only evidence regarding the assumption 

of an afiinnative duty is the statements of Petitioner. Respondent Green has stated and testified, on 

more than one occasion that she did not know nor had she ever spoken with the Petitioner or her 

husband. (Appendix at 291-292,353-354). Respondent Green has also testified that, contrary to the 

testimony of the Petitioner, she never spoke to the Petitioner over the telephone and, in fact, the only 

time she ever saw Petitioner was during the criminal trial of Kimberly Blankenship. Id. This same 

exact testimony was given by Defendant Green during the criminal trial of Kimberly Blankenship. 

Id. During that testimony under oath, she denied having ever spoken to the Bowdens, being at their 

residence, or receiving any complaints about any pit bulls, with the exception of Echo. Id. 

Additionally, Respondent Green's written statements and records generated around the time of the 

incident involving Lowell Bowden do not make reference or discuss any such meeting. (Appendix at 

pg. 299-302, 440). 

The Circuit Court also considered the testimony of the Ludwigs when reaching its conclusion 
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regarding assumption of duty. The record further shows that Robert Ludwig testified that he never 

spoke to Defendant Green and does not recall any interaction between Respondent Green and the 

Petitioner. (Appendix at pg. 303-314). Petitioner is correct in that there was an occasion where the 

Animal Control vehicle was on the Ludwig property, but, according to the testimony of Linda 

Ludwig, the same was a brief interaction between Linda Ludwig and the unidentified person wherein 

directions to the Blankenship residence were provided as it was stated by the person in the vehicle 

that they were looking for the same. (Appendix at pg. 315-320). Further, both Linda Ludwig and 

Robert Ludwig, kin to and neighbors of the Petitioner, denied ever hearing Petitioner, or her late 

husband, indicate that any interaction ever occurred between Petitioner and Animal Control, namely 

Defendant Green. . (Appendix at pg. 303-320). 

The Circuit Court then provides the Petitioner an inference in that it assumed, arguendo, that the 

meeting between the Petitioner and the Respondent took place. The Circuit Court then correctly points 

out that the Petitioner understood Respondent Green's alleged statements to mean that the subject dogs 

would not longer be in the Bowdens' yard. This was elicited from the Petitioner during her sworn 

deposition testimony in this case and the accuracy of the same is not disputed by the Petitioner in their 

brief. The Circuit Court then correctly states that the attack on Lowell Bowden occurred on a roadway 

some distance from the Bowden residence. It was on these facts that the Circuit Court ruled in favor of 

the Respondents, not based on some "minimum contacts" analysis as set forth by the Petitioner. 

Therefore, the Circuit Court's granting of summary judgment was proper and should be affirmed. 

F. 	 THE CIRCUIT COURT DID NOT ERR IN GRANTING SUMMARY JUDGMENT AS 
IT CORRECTLY HELD THAT THE RESPONDENT LACKED KNOWLEDGE 
THAT INACTION WOULD LEAD TO HARM. 

Petitioner maintains that the Court "ignored" evidence presented by the Petitioner that 

Respondents had knowledge that inaction would lead to hann. See Petitioner's Brief, pg. 24-25. Her 
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sole basis for the same, as set forth in their Brief, surrounds the November 8, 2009, interaction with one 

(I) pit bull and Respondent Green's testimony. However, much more was considered by the Circuit 

Court and there is additional evidence in the record to support the Circuit Court's finding that the 

Respondents lacked the required knowledge element. Id. 

In considering whether a "special relationship" exists, the Supreme Court has established that 

each of four elements must be shown in order to establish such a special relationship: 

(1) An assumption by the state governmental entity, through promises or actions, of 
an affirmative duty to act on behalf of the party who was injured; (2) knowledge on 
the part of the state governmental entity's agents tbat inaction eould lead to 
harm; (3) some form of direct contact between the state governmental entity's 
agents and the injured party; and (4) that party's justifiable reliance on the state 
governmental entity's affirmative undertaking. 

Parkulo v. West Virginia Board of Probation and Parole, 199 W.Va. 161, 483 S.E.2d 507 (1996) 

(emphasis added). 

Prior to the November 2009, these Respondents maintain, and the record supports, that they 

never received information that would lead them to believe that inaction on their part would lead to 

the type of harm suffered by Lowell Bowden. The Respondents recognize that the record indicates 

that Respondent Green was aware of only one (I) pit bull being housed at the Blankenship residence, 

which has been referred to by name as "Echo." (Appendix at 435-440). Additionally, Respondents 

recognize that the record demonstrates that the one pit bull, Echo, had reportedly acted aggressively 

towards persons in the area surrounding the Bowden residence. Id. However, there were no reports 

ever made that this pit bull, or any other pit bulls reportedly owned by or maintained by the 

Blankenships, had ever physically attacked a person or had even attempted to the do the same. The 

nature of most, if not all, of the prior interactions concerning Echo were references to aggressive 

behavior. 

For instance, Respondent Green received a call on or about November 8, 2009, regarding a 
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complaint made by Mark Crook regarding Echo. (Appendix at pg. 435). The nature of the complaint 

was that Echo had prevented Mr. Crook from exiting his vehicle and that Echo was acting 

"aggressively." Id. The statement authored by Respondent Green at the time of this interactions 

documents only aggressive behavior, but not actual harm to any person including Mr. Crook. 

(Appendix at 436-440). This aggressive behavior was witnessed by Respondent Green, but once she 

exited her vehicle she was not attacked by Echo or any other dog. (Appendix at pg. 297, 436-439). 

Additionally, as part of the criminal trial of Kim Blankenship in February 2011, 

Respondent Green prepared a series of written statements regarding her interactions with Echo and 

the Blankenships. (Appendix at pg. 440) In each and every interaction, the same occurred because 

of Echo acting aggressively, but failing to harm any person or persons. Id. 

As is discussed above, there have been a series of other statements produced during 

discovery in this matter concerning Echo. Philip Hunt's written statement, dated January 13, 2010, 

consists of three (3) occasions where Echo, and other identified dogs, "barked" and "growled" at 

him, his children or his vehicle. Appendix at 379-381). His statements are consistent with the 

testimony he provided during the criminal trial of Kimberly Blankenship, which did not include any 

reports of a physical attack on him or other members of his family. (Appendix at 395-401). As is 

shown in the record, Mr. Hunt did not report the "barking" or "growling" events involving Echo to 

Respondent Green or anyone else associated with Respondent Monroe County Commission. Id. 

The statement of Danielle Kast is not dated, does not indicate when the incidences discussed 

therein occurred, and does not indicate that any report was made to the Respondents regarding the 

same. (Appendix at pg. 382-383). Further, her statement concerned only one (1) dog, the black and 

white pit bull known as Echo. Id. The statement ofDonald Crawford was obtained on November 28, 

2009, which is after the subject attack on Lowell Bowden. (Appendix at pg. 384). There is no 
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indication from Mr. Crawford that any attempt to contact the Respondents was made concerning his 

interactions with one or more dogs maintained by the Blankenships. Id. 

The statement of Kristina Belcher is undated and does not give a timeframe for when the 

subject incidences in her statement occurred. Further, she indicated that she called the "State," not 

the Respondents, two or so times about the black and white pit bull, but does not provide when the 

same occurred. (Appendix at pg. 385). The statement of Dustin Kast is undated and refers only to 

one (1) black and white pit bull known as Echo. (Appendix at pg. 386).Jason Broyles avers in his 

statement that a "dog," not a pit bull as stated by Petitioner in her Brief, snuck up on him. Further, 

despite his statement that a report was filed, no such report exists. (Appendix at pg. 387-388). The 

statements of Ashley Clowers involve one (1) black and white pit bull and do not indicate that the 

same were reported to the Respondents. (Appendix at pg. 389-391). The testimony of Steven 

Crawford was obtained after the incident involving Lowell Bowden and there is no mention of 

previous reports to the Respondents. (Appendix at pg. 415-422). 

Respondent Green has maintained that she was not, however, ever made aware of other pit 

bulls belonging to or being kept by Justin Blankenship at his residence that attacked the decedent 

until the night of the subject attack. (Appendix at pg. 293). Likewise, Respondent Green testified 

that she never received complaints of any dogs, with the exception of Echo, harassing or acting 

aggressively toward anyone. (Appendix at pgs. 285-298, 510-524). When asked about the 

statements discussed at length above, Respondent Green testified that she had never received calls or 

spoken to those persons about their complaints and does not recall any such complaint ever being 

made. (Appendix at pg. 291). 

All of this evidence, and others, were presented to the Circuit Court in Respondents Motion 

for Summary Judgment, the Petitioners Reply, and the oral argument held pursuant to Motion. Upon 
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considering the same, the Circuit Court determined that Respondents had knowledge of "a Pit Bull" 

in the neighborhood sun-ounding the Bowden residence and was never aware of the other dogs 

involved in the subject attack. Further, the Circuit Court acknowledges that the only complaint 

allegedly made by Petitioner was not properly supported as the only evidence to the same was 

Petitioner's own testimony. Based on the record above, the Circuit Court was correct in holding that 

the Petitioner failed to establish, by the totality of the record, that Respondents had knowledge that 

any inaction would lead to the harm suffered by Lowell Bowden. Therefore, the Circuit Court's 

granting of Respondent's Motion for Summary Judgment should be affirmed. 

G. 	 THE CIRCUIT COURT DID NOT ERR IN THAT IT PROPERLY FOUND THAT 
THERE WAS NO CONTACT BETWEEN PETITIONER AND RESPONDENT PRIOR 
TO NOVEMBER 2009. 

Again, as has been discussed and raised in other errors in her Brief, Petitioner asserts that the 

Circuit Court erroneously found that the only evidence submitted by the Petitioner was her own 

testimony and that Petitioner failed to prove direct contact the Respondents and the Petitioner prior to 

the attack on Lowell Bowden. Petitioner then set forth a series of inference that she asserts presents a 

genuine issue of material fact that should have prevented the Circuit Court from granting summary 

judgment in this matter. 

Petitioner states that the Court ignored testimony by the Petitioner in the record regarding her 

knowledge of Respondent Green's uniform and the fact that Respondent Green was accompanied on 

calls when acting as the Dog Warden. Petitioner asserts that this inference could lead a reasonable 

jury to find that the meeting occurred. However, the information presented, for the first time in their 

brief, confirms only that Petitioner has knowledge that most residents of Monroe County who have 

ever seen or interacted with Respondent Green would know. Further, Respondent Green provided 

testimony at the criminal trial of Kim Blankenship, where Petitioner was present, regarding the same. 
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There is no inference can be drawn from that fact that would lead to the detennination that there 

exists a genuine issue ofmaterial fact. 

Petitioner then cites to the Circuit Court's discussion of the testimony of Robert Ludwig. 

However, Petitioner inaccurately describes not only the testimony discussed by the Circuit Court, but 

also the testimony of Robert Ludwig that is part of this record, which is discussed at length below. 

Petitioner then raises, for the first time ever in this case, the relationship between Defendant below 

Justin Blankenship and Linda Ludwig. As these facts are not contained within the record, any 

discussion regarding the same should not be considered now by this Court. Interestingly enough, 

Petitioner appears to contradict herself in stating that Linda Ludwig testified that a person in an 

animal control vehicle was "called to this address," but then correctly states her testimony that the 

person stated that he was called to the Blankenship address. Contrary to the Petitioners assertion, the 

confusion as to the location of the Blankenship residence actually supports the Respondent Green 

had never been to the Bowden residence. 

Finally, Petitioner urges the Court to assume that Respondent Green telephone call to the 

Blankenship residence on November 4, 2009, is proof that she had contact with the Petitioner. 

However, the report referenced by the Petitioner only states that Respondent Green called Justin 

Blankenship on November 4, 2009, about the black and white pit bull. There is no infonnation 

therein, or anywhere in the record, regarding why the call was made. Additionally, Respondent 

Green has maintained, as discussed at length below, that she never had any contact or complaints 

from the Petitioner or her decedent, Lowell Bowden. 

As discussed throughout Respondent's Brief, this Court has announced the following with 

respect to summary judgment: 

[A] genuine issue does not arise unless there is sufficient evidence favoring the non
moving party for a reasonable jury to return a verdict for that party. The opposing 
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half ofa trial-worthy issue is present where the non-moving party can point to one or 
more disputed 'material' facts. A material fact is one that has the capacity to sway the 
outcome ofthe litigation under the applicable law. 

Syllabus Point 5 ofJividen v. Law, 194 W.Va. 705,461 S.E.2d 451 (1995) 

"The evidence illustrating the factual controversy cannot be conjectural." Williams v. 

Precision Coil, Inc., ]94 W.Va. 52, 60, 459 S.E.2d 329, 337 (1995). Moreover, "[s]e1f-serving 

assertions without factual support in the record will not defeat a motion for summary judgment." Id. 

at 61, n. 14, 459 S.E.2d at 338, n. 14. Likewise, a nonmoving party cannot resist a motion for 

summary judgment by simply relying upon claims or defenses set forth in its pleadings. In Crain v. 

Lightner, this Court explained the following: 

When a motion for summary judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere allegations or denials of his 
pleading, but his response, by affidavits or as otherwise provided in this rule, must set 
forth specific facts showing that there is a genuine issue for trial. If he does not so 
respond, summary judgment, if appropriate, shall be entered against him. 

Crain v. Lightner, 178 W.Va. 765, 768, 364 S.E.2d 778, 781 (1987). 

The overwhelming weight of the record, however, does not support that this meeting between 

Petitioner and Respondent never took place. Respondent Green testified as follows: 

Okay. Did you know Lowell Bowden before this event? Like did you see in around 
town? 

A: No, sir. 
Q: Did you know his wife Dreama Bowden? 
A: No, sir. 
Q: Do you know a Robert Ludwig? 
A: No, sir. 
Q: Do you know Brian Ludwig? 
A: No. 
Q: Do you recall speaking to Brian Ludwig on the phone, a call from a 

gentleman reporting pit bulls attacking a horse? 
A: No, I don't remember that. 
Q: Do you recall 911 ever contacting you to get in touch with a gentlemen 

calling to report pit bulls attacking a horse? 
A: No. 
Q: Okay. Did you ever visit the Bowden home in response to a complaint raised 
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by a member of the Bowden family? 
A: 	 No, 1 do not. 

Q: 	 And if Dreama Bowden testifies under oath that a family complained about 
these pit bulls and that you visited their home, you don't think she's correct 
about that? 

A: 	 I know I never was at her home. 
Q: 	 Were you ever in her driveway? 
A: 	 Not that I remember, I wasn't. 

Q: 	 Okay. Do you recall ever receiving a complaint from any family member of 
the Bowden family about the Blankenship pit bull? 

A: 	 No, I do not. 

Q: 	 Have you ever told anyone, Bowden's or otherwise, that complained about 
the pit bulls at the Blankenship home that you would take care of it? 

A: No, I did not, because I did not know the pit bulls were on the property. 

(Appendix at 291-292,353-354). Respondent Green has also testified that, contrary to the testimony 

of the Petitioner, she never spoke to the Petitioner over the telephone and, in fact, the only time she 

ever saw Petitioner was during the criminal trial of Kimberly Blankenship. Id. This same exact 

testimony was given by Defendant Green during the criminal trial of Kimberly Blankenship. 

(Appendix at pg. 510-525). During that testimony under oath, she denied having ever spoken to the 

Bowdens, being at their residence, or receiving any complaints about any pit bulls, with the 

exception of Echo. Id. Additionally, Respondent Green's written statements and records generated 

around the time of the incident involving Lowell Bowden do not make reference or discuss any such 

meeting. (Appendix at pg. 299-302, 435-440). 

Robert Ludwig testified that he never spoke to Defendant Green and does not recall any 

interaction between Respondent Green and the Petitioner. (Appendix at pg. 303-314). Petitioner is 

correct in that there was an occasion where the Animal Control vehicle was on the Ludwig property, 

but, according to the testimony of Linda Ludwig, the same was a brief interaction between Linda 

Ludwig and the unidentified person wherein directions to the Blankenship residence were provided 
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as it was stated by the person in the vehicle that they were looking for the same. (Appendix at pg. 

3] 5-320). Further, both Linda Ludwig and Robert Ludwig, kin to and neighbors of the Petitioner, 

denied ever hearing Petitioner, or her late husband, indicate that any interaction ever occurred 

between Petitioner and Animal Control, namely Defendant Green. . (Appendix at pg. 303-320). 

Upon reviewing the brief associated with Respondent's Motion for Summary Judgment and 

after careful consideration of the arguments made during oral argument, the Circuit Court corrected 

ruled that Petitioner failed to properly support her self-serving assertion that the meeting took place. 

In reaching its conclusion, the Circuit Court cited the same testimony discussed above regarding 

Petitioner, Respondent Green, and the Ludwigs. The Circuit Court ruled that the Petitioner failed to 

properly rehabilitate the evidence attacked by the Respondent and failed to demonstrate a genuine 

issue for trial, and in doing points out that Petitioner's own testimony is disputed by at least three (3) 

other persons. As such, without anything more than Petitioner's self-serving assertion that the 

meeting took place which was raised only after the original Motion to Dismiss was filed in this 

matter, the Circuit Court properly ruled that the Petitioner failed to demonstrate that the subject 

meeting ever took place. Therefore, the Circuit Court's granting of Respondent's Motion for 

Summary Judgment should be affirmed. 

H. THE CIRCUIT COURT DID NOT ERR IN ENTERING ITS DISMISSAL ORDER. 

Petitioner is correct in her statement regarding the alleged violations of West Virginia Code § 

29b-l-l, et seq., and the United States Freedom of Information Act ("FOIA") § 5 USC 552(a)(3). The 

same were not addressed at the summary judgment state by any party to this matter, including the Circuit 

Court of Monroe County in its Order granting summary judgment. However, it is the position of the 

Respondent that this claim for damages, which is limited to attorney's feess, is moot and should not be 

5 Any person who is denied access to public records requested pursuant to this article and who successfully brings a 
suit filed pursuant to section five of this article shall be entitled to recover his or her attorney fees and court costs 
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the subject to a reversal in this matter on these grounds. 

Pursuant to the Petitioner's Complaint as well as Petitioner's Amended Complaint, Petitioner 

asserts that a FOIA request was sent to Respondent Monroe County Commission for public records 

associated with the actions of the Respondents in their investigation of the events surrounding the death 

of Lowell Bowden. However, as also outlined in the Petitioner's Complaint as well as Petitioner's 

Amended Complaint, suit was brought for the recovery of damages resulting from the death of Lowell 

Bowden, not due to the failure of the Respondents to respond to the FOIA request. During the pendency 

of the underlying matter, the infonnation sought by the Petitioner was provided during written 

discovery, albeit not within the time frame set forth by West Virginia Code § 29b-I-I. As such, the 

claim was concluded at the time Respondents provided the requested infonnation and reversal on these 

grounds alone would not be proper. 

With respect to the claims for punitive damages, the Circuit Court ruled that, as a result of the 

application of the immunity afforded to the Respondents under West Virginia Code § 29-12A-l et seq., 

the Respondents are immune from punitive damages in this matter. The record in this case, as stated 

by the Circuit Court, is without sufficient evidence to support an award for punitive damages for 

Respondent Green in her individual capacity. 

Finally, with respect to the claims filed by the Petitioner against Defendants below Anna 

Hughes and Mose Christian, the Respondent states that the same does not apply to the Respondents 

and, as such, does not require a response. However, in an effort to avoid waiving our right to 

respond to Petitioner's assignment of error, Respondent maintains that a reversal of this matter on 

these grounds alone would be improper. 

From a review of the Certified Monroe County Circuit Court Docket Record, it does not 

appear that the Defendants below Anna Hughes and Mose Christian were ever properly served with a 

from the public body that denied him or her access to the records. W. Va. Code Ann. § 29B-1-7. 
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copy of the Summons and Complaint when the same was originally filed, nor does it appear that they 

were served following the filing of Petitioner's Amended Complaint. (Appendix at pg. 873-580). 

Furthermore, Petitioner's sole focus during the pendency of the underlying case was the alleged 

liability of the Respondents, not Defendants below Anna Hughes and Mose Christian. There was no 

discovery conducted by the Petitioners regarding the liability of the Defendants below Anna Hughes 

and Mose Christian, nor was there any attempt to seek default judgment against the same. As such, it 

would appear that Petitioner had abandoned their pursuant ofclaims Defendants below Anna Hughes 

and Mose Christian and should not be allowed to pursue the same now. As a result, the circuit 

court's granting of Respondent's Motion for Summary Judgment and its entry of the Dismissal Order 

should be affirmed. 

CONCLUSION AND PRAYER FOR RELIEF 

Based upon the foregoing, Respondents, the Monroe County Commission and Patricia Green, 

respectfully request that the Court DENY the Petitioner's Petition for Appeal. 

Respectfully submitted, 

MONROE COUNTY COMMISSION 
AND PATRICIA GREEN 

Respondents and Defendants below, 

By Counsel, 

~ ~d'g" bIMlSG~1&tJiViCtrFlan ~WV State Bar No. 54 
Daniel J. Burns, WV State Bar No. 11866 

PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC 
600 Neville Street 
Beckley, WV 25801 
Telephone: (304) 254-9300 
Facsimile: (304) 255-5519 
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CERTIFICATE OF SERVICE 

The undersigned, counsel of record for Respondents, does hereby certify on this 17th day of 

November, 2016, that a true copy of the foregoing "RESPONDENTS MONROE COUNTY 

COMMISSION AND PATRICA GREEN'S RESPONSE TO PETITIONER DREAMA 

BOWDEN'S PETITION FOR APPEAL" was served upon opposing counsel by depositing same to 

them in the U.S. Mail, postage prepaid, sealed in an envelope, and addressed as follows: 

Michael A. Olivio, Esq. (WVSB No. 7923) 

Stephanie H.D. Mullett (WVSB No. 8835) 


Olivio Law Firm, PLLC 

813 Quarrier Street 


Charelston, West Virginia 25301 

Counselfor Petitioner Dreama Bowden 

PULLIN, FOWLER, FLANAGAN, BROWN & POE, PLLC 
600 Neville Street 
Beckley, WV 25801 
Telephone: (304) 254-9300 
Facsimile: (304) 255-5519 


