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REPLY BRIEF ON BEHALF OF PETITIONER DREAMA BOWDEN, 

AS ADMINISTRATRIX OF THE ESTATE OF LOWELL BOWDEN 


Pursuant to Rule lO(g) of the West Virginia Rules of Appellate Procedure, Petitioner 

Dreama Bowden, as Administratrix of the Estate of Lowell Bowden, submits this reply brief to 

the Response Briefof the Respondents Monroe County Commission and Patricia Green, and in 

further support ofher appeal. 

Petitioner reiterates that this appeal primarily involves consideration of the Circuit 

Court's decision to grant Respondent's motion for summary judgment by misstating and 

misapplying the law regarding the immunity afforded to political subdivisions, performing 

credibility determinations which must be reserved for a West Virginia jury and failing to 

consider a myriad of evidence in the record in the light most favorable to the non-moving party, 

the Petitioner. In their Response Brief, Respondents repeatedly misstate Petitioner's position, 

and claim that Petitioner misstates the record. A careful reading ofPetitioner's initial Brief, 

however, demonstrates that what Respondents are calling inaccuracies, are actually Petitioner's 

discussions ofinferences which could reasonably be drawn by a jury given the facts in the 

record. Moreover, the Circuit Court is required to consider such inferences during its decision 

making process on summary judgment. The Circuit Court failed to do so, and has committed 

reversible error. 
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A. The Circuit Court erred in granting summary judgment because it 

erroneously misstated and misapplied the law regarding the relationship of the Public Duty 

Doctrine and its Special Relationship exception to the law of immunities for political sub

divisions. 

Respondents make little effort to address the true issue in this assignment oferror. 

Respondents fail to address that the Circuit Court below repeatedly states that the Public Duty 

Doctrine destroys immunity for a political subdivision, when precisely the opposite is true. 

Respondents rely upon the Circuit Court's discussion ofRandall v. Fairmont City Police Dep't, 

186 W.Va. 336,412 S.E.2d 737 (1991) and Wolfe v. City of Wheeling, 182 W. Va. 253, 387 

S.E.2d 307 (1989) as proof that "it is clear from the Circuit Court ofMonroe County's Order 

granting summary judgment below that the correct law was cited and applied in this case." 

Response Briefat 12. While these are among the controlling cases in this matter, simply citing 

them and discussing them does not make it "clear" that the Circuit Court did so properly. 

The Order granting summary judgment is replete with misstatements of the Public Duty 

Doctrine and the related Special Relationship exception. Among the Circuit Court's 

misstatements are the following: 

• 	 "The main thrust of Defendant's argument is that they are immune from suit 

under the West Virginia Governmental Tort Claims Act because the Public Duty 

Doctrine does not apply to destroy their immunity." Record at 529; 

• 	 "Defendants ... immunity is not overcome by the Public Duty Doctrine." Record 

at 529; 
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• Incorrectly referring to the elements of the Special Relationship exception, the 

Circuit Court "finds that the Plaintiff has not proven this element ofthe Public 

Duty Doctrine." Record at 537; 

• 	 "Because Plaintiff has not satisfactorily proven the elements of the Public Duty 

Doctrine, the Defendants are immune from suit ..." Record at 537; and 

• 	 "because no special relationship existed, the Public Duty Doctrine does not 

apply..." Record at 537. 

The Order misstates and misapplies the law and should be reversed and vacated. 

B. The Circuit Court erred in granting summary judgment because it 

misapplied the established law prohibiting a Circuit Court from performing credibility 

determinations and weighing evidence when deciding a motion for summary judgment. 

The Circuit Court was presented with a disputed issue ofmaterial fact: whether or not a 

meeting took place at the Bowden's home between Dreama and Lowell Bowden and Respondent 

Green. Ms. Bowden has sworn under oath that the meeting took place, has provided details 

about the encounter and can point to other facts in the record that the jury could rely upon to 

decide that the meeting happened. Sadly, the third participant in this meeting, Lowell Bowden, 

is unable to testify because he was mauled to death by the Pit Bulls at issue. 

Conversely, Respondent Green has sworn under oath that the meeting did not happen, 

and points to other facts in the record that the jury could rely upon to decide that the meeting did 

not happen. This question will largely come down to a question ofwitness credibility - whether 

Ms. Bowden or Respondent Green is to be believed. 
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The Respondents acknowledge that this Court has adopted the rule established by the 

United States Supreme Court that, "[c]redibility detenninations, the weighing of the evidence, 

and the drawing of legitimate inferences from the facts are jury functions, not those of a judge, 

whether he is ruling on a motion for summary judgment or for a directed verdict. The evidence 

of the nonmovant is to be believed, and all justifiable inferences are to be drawn in his favor." 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505,2513 (1986). 

Respondents attempt to disparage Ms. Bowden through references to pleadings early in 

this case, which were the subject of the 2012 appeal to this Court. Response Briefat 14-15. 

Respondents then repeatedly call Ms. Bowden's deposition testimony self-serving. Ms. Bowden, 

however, could easily make the same statements about Respondent Green's inconsistent, and 

self-serving, statements which deny that a meeting ever happened. But the truth is that the record 

consists of conflicting party testimony, and other facts from which inferences may be drawn to 

either support or not support the inquiry ofwhether a meeting occurred. 

All ofRespondent Green's written accounts regarding the Blankenship Pit Bulls, with the 

exception of the Animal Control Sheet which references the November 4, 2009 interaction, were 

prepared post-attack. These are all self-serving, and the details ofwhich vary depending on the 

writing being considered. Conversely, the pre-attack document provides details inconsistent 

with Respondent Green's post-attack story, namely that she had reason to contact Justin 

Blankenship before November 8, 2009. None of her post-attack explanations have provided the 

complete scope ofher knowledge of the dogs at the Blankenship home. A jury could use this 

inconsistency to credit Ms. Bowden's testimony over that ofRespondent Green's. As a matter of 

law, witness credibility is a question to be left to the jury. 
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Furthermore, the testimony of the Ludwigs is discussed in detail in Petitioner's Brief. It 

is noteworthy, however, that Respondents' treatment of the same, like the Circuit Court's below, 

is incomplete and misleading. The Ludwig's home is over five football fields away from the 

Bowden's home, and it is therefore not conclusive that this couple did not see a particular vehicle 

in the Bowden's driveway on a particular day. Record at 311-312. The driver of the truck that 

the Ludwigs saw stated that he "was called to this address" and that he was to look for a "long 

driveway". Record at 319. At trial, a jury could reasonably infer that the vehicle in question 

was in fact looking for the Bowden's home, but had mistakenly driven past it. 

Rather than leaving credibility determinations to the jury, the Circuit Court chose to 

believe the deposition testimony of Respondent Green over that of Ms. Bowden - despite the 

numerous inconsistencies among Respondent Green's multiple other written and oral statements. 

In doing so, it usurped the fact-finding responsibility of the jury. See, Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 106 S. Ct. 2505 (1986). 

C. The Circuit Court erred in granting summary judgment because it 

misapplied the established law governing summary judgment by failing to consider the 

totality of the evidence presented in the light most favorable to the non-moving party. 

As the non-moving party, Petitioner was entitled to "the benefit of all reasonable or 

justifiable inferences when confronted with a motion for summary judgment'" from the Circuit 

Court. Williams v. Precision Coil, 194 W. Va. 52,58,459 S.E.2d 328, 336 (1995). Petitioner 

presented the Circuit Court with specific facts and reasonable inferences that a jury could draw 

therefrom, which support Petitioner's position. Rather than consider and evaluate each fact in 

the light most favorable to Petitioner, the Circuit Court ignored the same. The Circuit Court 
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provided no acknowledgment or discussion of the inferences to be drawn from these facts in the 

record. In failing to do so, the Circuit Court committed reversible error. 

The inferences which support Petitioner's position are not ''vague, unsupported 

assertions" as argued by Respondents. Instead, each is supported by documented facts in the 

record. Respondents also spend a great deal of effort emphasizing a lack ofdocumentation 

regarding the meeting at the Bowden's home. However, this is not the only complaint that Green 

responded to for which no formal report exists or for which written documentation is incomplete. 

In fact, Respondent Green herself has admitted to failing to keep written records. For example, 

Green acknowledges having received notice ofa complaint ofa vicious dog from Jason Broyles 

on September 18, 2008, but no formal report appears to have been created regarding this 

complaint.) Record at 409-410. Respondent Green has also admitted that (1) she did not file 

written monthly reports to Respondent Monroe County Commission as required by W. Va. Code 

§ 19-20-6; and (2) she did not keep a log or other written record of the calls to which she 

responded or her activities as the Monroe County Dog Warden.2 Record at 424. Respondents, 

however, attempt to use Respondent Green's negligent record-keeping to imply and argue that 

such complaints were never lodged, despite Respondent Green's previous admissions to the 

contrary. Response Briefat 5, 23 & 30. 

1 Likewise, Respondent Green admitted in Requests for Admission No. 10 through 13 that she had received notice 
from Ashley Clowers on September 18,2008 ofa vicious dog, owned by Mose Christian [and established in the 
Record to be the Pit Bull called Echo and cared for by Justin Blankenship], and that Green did not seize the dog as a 
result of the complaint. Record at 410-411. Again, Respondents deny in its briefing that Respondent Green had 
knowledge of this complaint despite Respondent Green's verified admissions to the contrary. Briefat 6,23,30. 

2 The record also reflects that Respondent Green took calls directly on her personal telephone lines from citizens for 
dog complaints, thus circumventing the 911 system and its institutional record-keeping system. Record at 356. 
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Among the facts ignored by the Circuit Court are: 

• 	 The impact of the notation on the Animal Control Expense Sheet that Respondent 

Green had "called on" Justin Blankenship on November 4,2009, and the direct 

contradiction this poses to Respondent Green's repeated sworn statements that she 

had no notice that a black and white pit bull which resided on the Blankenship's 

property was causing problems in the neighborhood until Mark Crook filed a 

complaint on November 8, 2009. Record at 399-400, 435. A jury could question 

Respondent Green's credibility based on her failure to account for her November 

4, 2009 call upon Justin Blankenship.3 Furthermore, a jury could find that this 

note supports Ms. Bowden's testimony that she and Mr. Bowden complained to 

Respondent Green about Pit Bulls and that in response, Respondent Green "called 

on" Justin Blankenship to try to ''take care of it". 

• 	 The impact of the numerous statements by neighbors of the Bowdens that each 

had encountered one or more black and white Pit Bulls roaming loose, and were 

afraid of the dog(s). Record at 382-400. Several of these neighbors, Phillip 

Hunt, Danielle Kast, Kristina Belcher, Dustin Kast, Jason Broyles, Charles Larew 

and Mark Crooks, stated that they had complained to Respondent Green. These 

statements contradict Respondent Green's testimony regarding the number of 

complaints she received about dogs residing at the Blankenship residence.4 It is 

3Among Respondent Green's statements in which she omits mention of this important communication with the 
caretaker of the deadly Pit Bulls are: (1) her Response to Interrogatory No.4 (Record at 403-405); (2) her 
Deposition Testimony (Record at 285-298,347-360); (3) a list, generated post-attack, ofprior interactions with the 
Blankenships (Record at 440); (4) her sworn Criminal Trial Testimony (Record at 510-525); and (5) two written 
statements (Record at 436-439). 

4It is not swprising that Green negligently failed to make written reports regarding the content of these complaints 

given her admissions regarding her failure to follow the statutory reporting requirements ofher position and her 
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the responsibility of the jury to determine how the statements of these neighbors 

will impact their assessment ofRespondent Green's credibility. 

• 	 The impact ofthe Circuit Court's glaring omission of any reference to the attack 

on Respondent Green and her husband by one of the black and white Pit Bulls on 

the night she responded to the Complaint by Mark Crook on November 8, 2009. 

Record at 293. Respondent Green testified she was frightened and made no 

attempt to exit the safety of her vehicle. Record at 297. Respondents attempt to 

differentiate aggressive canine behavior from a canine attack. Response Briefat 

24. This is an exercise in semantics. The black and white Pit Bull prevented 

Respondent Green from exiting her vehicle by baring its teeth, growling fiercely 

and jumping up onto the window of their vehicle. A West Virginia juror could 

reasonably draw the inference from this "aggressive" behavior that such a Pit Bull 

would physically "attack" a human if given the opportunity.5 Furthermore, a jury 

could find that this terrifying attack would have put Respondent Green, and 

thereby the Monroe County Commission, on actual notice of the type ofharm that 

could come from inaction. Respondents seem to argue that a person must be 

mauled by an animal before a dog warden will be placed on notice that such 

animal is capable of grievous harm. Response Briefat 24. 

• 	 The impact of the Circuit Court's failure to mention that Linda Ludwig testified 

that the driver of the animal control truck also stated that, "I was called to this 

failure to keep any type of log ofher official activities. Record at 424. However, it is inexcusable for Respondents 

to misrepresent the Record to this Court and imply that the same never occurred. 

5 In the normal course of her business and prior to the attack on Lowell Bowden, when describing the nature of the 
complaint received from Mark Crook on November 8, 2009, Respondent Green herselfused the word "attack". 
Respondent Green wrote: "neighbor's Pit BuB trying to attack him & his family." Record at 435. 
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address." The Ludwig's home shared a driveway with the Bowden's home. 

Record at 319 and 526-538. A reasonable jury could find that the animal control 

truck was looking for the Bowden's home that day, consistent with Mrs. 

Bowden's testimony. 

• 	 The impact of the Circuit Court's incorrect finding that Respondent Green 

"confirmed that no other Pit Bulls were in [Justin Blankenship's] house or on his 

property" on the night ofNovember 8,2009. One would have had to take 

affirmative actions to "confirm" the absence of other dogs. Respondent Green, 

however, testified that she didn't exit her vehicle while on the Blankenship 

property on November 8,2009.6 Record at 359-360,403-405 and 436-440. 

There is no way she could have "confirmed" anything about the number of Pit 

Bulls on the property. In fact, the Circuit Court also ignored a photograph cited 

by Petitioner which shows the Pit Bulls' pen was in plain sight ofwhere her 

vehicle parked that night. Record at 441. Respondent Green, however, declined 

to exit the vehicle to investigate. 

• 	 The impact of the Circuit Court's categorical dismissal of the possibility that Echo 

was involved in the attack on Mr. Bowden. Among the evidence ignored by the 

6 Respondents go so far as to rely on Respondent Green's recollection of statements she claims that Justin 

Blankenship made to her on the night ofNovember 8, 2009 that he only owned two dogs other than Echo. For this 

proposition, Respondents cite Green's deposition testimony. Record at 293. However, on this same transcript page, 

Respondent Green was asked about a recorded audio statement that Blankenship made to Deputy Heller about the 

night of the deadly attack. In this statement, Blankenship states that one of his other Pit Bulls, called "Sadie," was in 

his front yard and sitting right next to the Green's truck on the night she came to issue him a citation for harbouring 

a vicious animal. This directly contradicts Green's statements that she had no prior knowledge of the other Pit Bulls 

on the Blankenship property. Furthermore, Green admits in this same line of questioning, that she didn't even ask if 

Blankenship had a kennel or a chain to restrain Echo - despite the fact that four days earlier she had told him to keep 

the Pit Bull chained up and also that comming the dog was a requirement of the citation she issued him. Record at 
293. 
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Circuit Court is that (l) five Pit Bulls ("Echo", "Sadie" and three younger Pit 

Bulls) were confiscated after the attack and later euthanized and (2) the two 

separate statements (one sworn testimony) by neighbor Steven Crawford, who 

came upon the attack while it was still in progress, that he thought five dogs were 

involved.7 Record at 421-422, CD. 

The Circuit Court circumvented long-standing West Virginia law when it failed to draw 

all reasonable inferences in favor of the non-moving party at the Rule 56 stage of litigation. In 

doing so, the Circuit Court committed reversible error. 

D. The Circuit Court erred in granting summary judgment because it 

erroneously held that the meeting between Mr. and Mrs. Bowden and Ms. Green ''would 

not amount to an assumption of a duty to act on behalf of Plaintiff" because such is a 

question of fact for the jury. 

Respondents' ignore an essential element of this assignment of error: that the Circuit 

Court usurped the role of the jury when it determined there had been no assumption ofduty 

between the parties. Respondents' discussion doesn't even mention this Court's repeated 

affirmation that the question of whether a special duty is created is a question of fact: 

The question ofwhether a special duty arises to protect an individual from 
a local governmental entity's negligence in the performance ofa 
nondiscretionary governmental function is ordinarily a question offact for 
the trier of the facts. 

Syl. Pt. 3, Wolfe v. Wheeling, 182 W. Va. 253, 254, 387 S.E.2d 307, 308 (1989); cited in 

Bowden v. Monroe Cty. Comm'n, 232 W. Va. 47, 52, 750 S.E.2d 263, 268 (2013). 

7 Although the Circuit Court pennitted these same statements during the criminal prosecution of the dogs' owners, it 
failed to acknowledge them in this civil proceeding. 
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The four elements necessary to the creation of a special duty in West Virginia are (1) an 

assumption by the local governmental entity, through promises or actions, ofan affirmative duty 

to act on behalfof the party who was injured; (2) knowledge on the part of the local 

governmental entity's agents that inaction could lead to harm; (3) some form ofdirect contact 

between the local governmental entity's agents and the injured party; and (4) that party's 

justifiable reliance on the local governmental entity's affirmative undertaking. Syl. Pt. 2, Wolfe 

v. City ofWheeling, 182 W. Va. 253, 387 S.E.2d 307 (1989). Furthermore, in Wolfe, this Court 

never established any minimum number ofcontacts required to establish the special duty or 

special relationship exception. See also, Randall v. Fairmont City Police Dep't, 186 W. Va. 336, 

412 S.E.2d 737 (1991). 

Respondents attempt to misdirect this Court by discussing details not germane to this 

assignment of error. Petitioner would like to redirect the focus to the simple facts presented: 

• 	 Ms. Bowden has testified to a specific promise made by Respondent Green to 

''take care of' the problem of the roaming Pit Bulls. Record at 282, 371-378. 

• 	 Such was a promise that satisfies the requirements for the creation of a special 

duty: it was made by a public official, to take on an affirmative duty to do specific 

actions within the scope ofher official job responsibilities. 

• 	 Respondent Green has given her testimony in direct contradiction to the testimony 

ofMrs. Bowden. 

• 	 Petitioner has also put forth evidence of repeated contradictions with Respondent 

Green's testimony, written statements and her own hand-written notes that quite 

easily could lead the trier of facts to call into question the veracity ofRespondent 

Green's testimony. 
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• Both parties cite to the testimonies of Robert and Linda Ludwig as offering 

support for their position. 

The Circuit Court's Order indicates that one meeting between the Bowdens and 

Respondent Green was not enough to create a special duty. In so doing, the Circuit Court 

committed error by creating a minimum contacts standard. Additionally, the Circuit Court 

overstepped its role by deciding the question of whether a special duty was created, rather than 

leaving this question of fact to a jury, as required by West Virginia law. The Order of the Circuit 

Court should be vacated. 

E. The Circuit Court erred in granting summary judgment because it 

erroneously found that the Petitioner does not present evidence to support that 

Respondents had knowledge that inaction would lead to harm. 

It is incredulous that the Respondents would make the argument that Momoe County's 

Dog Warden, ofover five years, would not be aware of the grievous dangers presented by Pit 

Bulls. As discussed in Petitioner's Brief, and addressed again above, the Circuit Court 

completely ignored evidence ofa terrifying encounter that Respondent Green had with one of the 

black and white Pit Bulls on the night ofNovember 8, 2009. Having personally encountered this 

Pit Bull, Respondent Green had first-hand actual knowledge of the magnitude of the ferocious 

behavior that these Pit Bulls were capable ofdemonstrating. Respondent Green was frightened 

and rather than attempt to confiscate the Pit Bull, she stayed inside the refuge ofher vehicle.s 

8 Respondent Green also admitted that she had responded to the call with only mace and a snare, thus leaving herself 
ill-equipped to confiscate the pit bull which had frightened the Crook family and prompted her response call. She 
did not even load a crate into her vehicle. Record at 359. 
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Record at 359-360,403-405 and 436-440. The Circuit Court and the Respondents pick and 

choose when to rely on Respondent Green's testimony, and when to ignore it. 

F. The Circuit Court erred in granting summary judgment because it 

erroneously found that "[t]he only evidence presented by the Plaintiff is her own testimony, 

and under the standard for summary judgment established in Gooch v. W. Va. Dep't of 

Pub. Safety, this mere scintilla of evidence is not sufficient." AND "Plaintiff has not proven 

direct contact between the Defendants and the decedent prior to the attack on the 

decedent. " 

Despite representations to the contrary by Respondents, Petitioner has made no 

inaccurate statements regarding the content of the record. Instead, Respondents repeat 

arguments made in other portions of their Response Brief, and resort to copying the same lengthy 

deposition quote for no less than the fourth time. 

Petitioner has presented the Circuit Court with facts which are in disagreement: 

conflicting, sworn witness testimony regarding the meeting at the Bowden's home. Record at 

353 and 371-375. Petitioner's argument is neither "one-sided" nor "self-serving" because each 

party has sworn to facts which are in conflict. Petitioner does, however, present details from 

which inferences which may logically be drawn from the evidence in the record on which a jury 

could rely to believe Ms. Bowden over Respondent Green that the meeting occurred.9lO 

In addition to Ms. Bowden's testimony about the meeting with Respondent Green, 

Petitioner also presented the following evidence, which was ignored by the Circuit Court: 

9 Petitioner testified to specific details about Respondent Green's uniform and that a man accompanied Respondent 

Green during the visit. Record at 269-273. 

10 The decedent, Lowell Bowden, was the third participant in the meeting, and cannot offer corroborating testimony. 
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• 	 During a stop at the Ludwig house before the fatal attack, the driver of the Animal 

Control vehicle told Linda Ludwig that they had been "called to this address" and 

was told he was looking for a "long driveway". Record at 319. The only portion 

of Linda Ludwig's testimony cited and discussed by the Circuit Court, states that 

the driver said he was looking for the Blankenship residence. A reasonable jury 

could disbelieve this testimony given Respondent Green's admitted familiarity 

with the Blankenship residence from having responding to numerous complaint 

calls over the years regarding animals residing there. 

• 	 Robert Ludwig recalled that this vehicle had an animal control insignia on it. 

Record at 432. 

• 	 Respondent Green "called on" the Blankenships on November 4, 2009, four days 

befOre she responded to the Crook complaint on November 8th. Record at 435. 

Unconsidered by the Circuit Court, this evidence could lead a reasonable jury to 

find that Respondent Green promised Dreama and Lowell Bowden that she would 

take care of the neighborhood's problem of roaming Pit Bulls. 

Petitioner presented sufficient evidence from which a reasonable jury could determine 

that a direct contact was made between the decedent and Respondent Green. 

G. The Circuit Court erred in entering a Dismissal Order on June 2, 2016, after 

finding that there was "nothing remaining to be done" because the Order granting 

summary judgment did not adjudicate all counts against Respondents. 

Respondents offer conclusory, circular reasoning to explain why the Circuit Court did not 

err in entering the Dismissal Order. The Dismissal Order should be overturned because: 
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• 	 Petitioner's Count VII, pertaining to violations of West Virginia Code § 29b-I-I, 

et seq. and the United States Freedom of Information Act § 5 USC 552(a)(3) by 

the Monroe County Commission, were not adjudicated on summary judgment. 

• 	 The Dismissal Order was erroneously entered in response to the joint request of 

counsel that the Circuit Court enter a rule 54(b) certification. 

• 	 Petitioner's Counts VI and IX, concerning punitive damages and negligence for 

Respondent Green's actions which may be deemed by a jury to have been outside 

the scope ofher employment, also remain active claims. 

• 	 Claims against Defendants Anna Hughes and Mose Christian remain and were not 

addressed by the dispositive motion. Record at 540. 

With unresolved claims still active in the proceeding, the Circuit Court erred in entering 

the Dismissal Order. Accordingly, the Dismissal Order should be reversed and vacated. 

CONCLUSION 

For the reasons set forth herein and as previously set forth in her initial brief, the 

Petitioner, Dreama Bowden, as Administratrix of the Estate of Lowell Bowden, prays that this 

Court will reverse and vacate the Order of the Circuit Court of Monroe County, West Virginia 

granting summary judgment to the Respondents, reverse and vacate the Dismissal Order of the 

Circuit Court ofMonroe County, West Virginia removing this action from the docket, remand 

this matter back to the Circuit Court ofMonroe County, West Virginia for a jury trial, and grant 

the Petitioner such other and further relief as the Court deems appropriate. 
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