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BRIEF ON BEHALF OF PETITIONER DREAMA BOWDEN, 

AS ADMINISTRATRIX OF THE ESTATE OF LOWELL BOWDEN 


I. ASSIGNMENTS OF ERROR 

A. The Circuit Court erred in granting summary judgment because it erroneously 

misstated and misapplied the law regarding the relationship of the Public Duty 

Doctrine and its Special Relationship exception to the law of immunities 

for political sub-divisions. 

B. 	 The Circuit Court erred in granting summary judgment because it misapplied the 

established law prohibiting a Circuit Court from performing credibility 

determinations and weighing evidence when deciding a motion for summary 

judgment. 

C. 	 The Circuit Court erred in granting summary judgment because it misapplied the 

established law governing summary judgment by failing to a consider the totality 

ofthe evidence presented in the light most favorable to the non-moving party. 

D. The Circuit Court erred in granting summary judgment because it erroneously 

held that the meeting between Mr. and Mrs. Bowden and Ms. Green "would not 

amount to an assumption of a duty to act on behalf ofPlaintiff' because such is a 

question of fact for the jury. 

E. 	 The Circuit Court erred in granting summary judgment because it erroneously 

found that the Petitioner does not present evidence to support that Respondents 

had knowledge that inaction would lead to harm. 

F. 	 The Circuit Court erred in granting summary judgment because it erroneously 

found that "[t]he only evidence presented by the Plaintiff is her own testimony, 
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and under the standard for summary judgment established in Gooch v. W. Va. 

Dep't ofPub. Safety, this mere scintilla of evidence is not sufficient." AND 

"Plaintiff has not proven direct contact between the Defendants and the decedent 

prior to the attack on the decedent." 

G. 	 The Circuit Court erred in entering a Dismissal Order on June 2,2016, after 

finding that there was "nothing remaining to be done" because the Order granting 

summary judgment did not adjudicate all counts against Respondents. 

II. STATEMENT OF THE CASE 

This appeal primarily involves the granting of a motion for summary judgment under 

Rule 56 of the West Virginia Rules of Civil Procedure. As such, the focus of the Court must be 

on whether there is a genuine issue as to any material fact and whether the moving party was 

entitled to judgment as a matter oflaw. Floyd v. Equitable Life Assurance Soc'y, 164 W. Va. 

661,264 S.E.2d 648 (1980). Under the applicable law, the Circuit Court was obliged to both 

consider and draw permissible inferences from all underlying facts in the light most favorable to 

the Petitioner. Williams v. Precision Coil, 194 W. Va. 52,59,459 S.E.2d 329, 336 (1995). The 

Circuit Court failed to do both, while demonstrating a lack ofunderstanding regarding the 

substantive law of immunities which is central to the case. 

This is a wrongful death action which involves an attack by a pack ofAmerican Pit Bull 

Terriers ("Pit Bulls") on Lowell Bowden, while he was taking a walk in his neighborhood. Mr. 

Bowden was mauled by the vicious dogs, having most ofhis face, scalp and neck, including both 

ofhis ears and one eye, eaten off. He lived for seven days after the attack, until he succumbed to 

his injuries. The Respondents are two of the remaining defendants: Monroe County Commission 
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("MCC") and Animal Control Officer Patricia Green ("Ms. Green"), both individually and in her 

official capacity. 

Ms. Green had worked as a housekeeper for several decades at the Greenbrier before she 

was hired by the MCC to be Monroe County's Animal Control Officer. Without any prior 

experience as a dog warden, Ms. Green responded to an ad for the job, attached a letter of 

interest and was hired by MCC without formal application or interview. At the time ofher hire, 

MCC did not give Ms. Green any training or formal instruction, she was not given any written 

job duties or responsibilities, nor was she offered any explanation of the statutory requirements 

of the Animal Control Officer position. Ms. Green's husband accompanied her on her animal 

control calls. (Green Dep. 10:1-14:24, Record at 286-287). 

In 2006, Lowell Bowden moved with his wife Dreama Bowden into a home in the 

Lindside area ofMonroe County, West Virginia. Mr. Bowden grew accustomed to taking walks 

through his Lindside neighborhood along Broyles Cemetery Road. Mr. Bowden generally 

followed the same course for his daily walk, a route that passed the Blankenship property. 

(Bowden Dep. 12:13-14; 38:5-39:11, Record at 362-364). 

The Blankenship family was known for allowing their dogs to run free throughout the 

neighborhood. Their dogs frequently caused problems for their neighbors, and were the source 

ofcomplaints made to the Monroe County Animal Control. (See generally Record at 379-394). 

In fact, Ms. Green stated that the Blankenship's were the biggest problem she had. (Green Dep. 

42-44 Record at 290). On January 26,2007, a dog owned by the Blankenship family bit a child 

in the neighborhood. The child's father, Phillip Hunt, called 911. Acting within the scope ofher 

employment, Animal Control Officer Patricia Green responded, but failed to take any remedial 

measures to protect the neighborhood from the biting dog. Ms. Green neither seized the dog, nor 
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issued a citation. (Hunt Testimony 14:22-17:8, Record at 397-400; Hunt Statement, Record at 

379-381; Green Admission Nos. 4 & 5, Record at 408-409, 505-506). 

Despite one of their dogs biting a child, the Blankenships continued to allow their dogs, 

including their Pit Bulls, to roam the neighborhood. In fact, many neighbors were so bothered 

by the Pit Bulls' frightening and aggressive behavior that complaints were made to Monroe 

County regarding the frequent and intimidating attacks on horses, cattle, cats, dogs, children and 

even adults: 

• 	 Phillip Hunt, whose son was bitten in 2007, stated that Pit Bulls growled and barked 

at children playing in his yard on Easter of2009. On July 3, 2009, Mr. Hunt's son 

had to shoot at Pit Bulls with a BB gun as he ran scared into the house. On October 

2,2009, Pit Bulls growled aggressively and barked at Mr. Hunt's truck while one of 

the Pit Bulls jumped up and attacked the truck. Mr. Hunt believed there was nothing 

he could do about the roaming Pit Bulls because Animal Control had done nothing in 

response to his dog bite complaint in 2007. On November 8,2009, Mr. Hunt was 

attacked again by a Pit Bull while in his car. Record at 399-400. 

• 	 Danielle Kast stated a black and white Pit Bull "came after" her on her porch, making 

her afraid to go outside. Record at 382-383, 393. 

• 	 Donald Crawford stated two black and white Pit Bulls were in his barn, growling, one 

week before the attack on Lowell Bowden. Record at 384. 

• 	 Kristina Belcher stated a black and white Pit Bull came after her. On a separate 

occasion, a black and white Pit Bull came after Ms. Belcher while she was with her 

three-year-old nephew and a puppy. She had to pick up the boy and the puppy and 

run inside. Ms. Belcher called Monroe County twice about the dog. Record at 385. 
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• 	 Dustin Kast stated a black and white Pit Bull "came after" his dogs, wife and oldest 

son. Mr. Kast called animal control several times. Record at 386. 

• 	 Jason Browles stated that on September 19,2008, a black and white Pit Bull snuck up 

on him, growling and baring its teeth, when he went to the mailbox. He filed a 

complaint with Animal Control. Record at 387-388. 

• 	 Ashley Clowers stated that on September 19,2008, a black and white Pit Bull came 

after her and her daughter, growling. Ms. Clowers also saw a black and white Pit 

Bull running loose in Lisa Deskins' yard the week ofNovember 20,2009. Record at 

389-391. 

• 	 Charles Larew stated a black and white Pit Bull confronted his cattle during the 

spring of2009. Mr. Larew spoke with Justin Blankenship, called the sheriff and Ms. 

Green responded. Record at 392. 

• 	 Krissy Belcher stated that on September 5, 2008, a black and white Pit Bull chased 

her, her cousin and a child. Record at 393. 

• 	 Heather Gregory stated a black and white Pit Bull lunged and growled at her and her 

boyfriend on more than one occasion. Record at 393. 

• 	 Tammy Blankenship stated that a black and white Pit Bull killed her cats. 

• 	 Mark Crooks filed a complaint about a black and white Pit Bull on November 8, 

2009. The response to this complaint is discussed in greater detail below. Record at 

436-437. 

• 	 Steven Crawford saw a pack ofPit Bulls around a barn on November 24,2009. Mr. 

Crawford told his daughter that he believed there would be trouble related to these 

dogs. Record at 421-422 and Record at attached CD. 
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(Also see generally Record at 379-394; Hunt Testimony 14:22-17:8, Record at 397-400; Green 

Admissions Nos. 1-15 Record at 407-413; Crawford Testimony 11 :19-12:12 Record at 421

422). Ms. Green responded to the complaints mentioned above, and was thereby made aware of 

the Pit Bulls' pattern of aggressive and threatening behavior. Ms. Green, however, negligently 

failed to take any affirmative remedial action to protect this neighborhood from the Pit Bulls. 

(See generally Record at 379-394; Hunt Testimony 14:22-17:8 Record at 379-400; Green 

Admissions Nos. 1-15 Record at 407-413; Green Answer to Interrogatory No.4 Record at 403

405). 

As far back as 2007, Pit Bulls from the Blankenship residence came onto the Bowden's 

property nearly every day. The dogs would enter the yard, bark, growl, bare their teeth and 

position themselves in aggressive postures toward Mr. and Mrs. Bowden. It was difficult for the 

Bowdens to get the dogs to leave their yard. A neighbor would frequently contact Mrs. Bowden 

to warn her that the Pit Bulls were loose in the neighborhood. (Bowden Dep. 46: 1 0-51:6 Record 

at 365-370). 

In addition to the black and white Pit Bull known as Echo, Justin Blankenship had three 

younger black and white Pit Bulls, and one brown female Pit Bull named Sadie. The younger 

dogs began to roam the neighborhood with Echo and Sadie during 2009. (See generally Record 

at 379-394; Ludwig Dep. 19:17-21 :16 Record at 306-308; Crawford Testimony, 11 :19-12:12, 

Record at 421-422). When this pack ofPit Bulls began entering the Bowden's property, Mr. and 

Mrs. Bowden became afraid for their safety and called Animal Control. The couple spoke with 

Ms. Green. Ms. Green came to the Bowden's home several days later to respond to their verbal 

complaint. (Bowden Dep. 55:15-59:22 Record at 371-375). 
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When Ms. Green met with the Bowdens at their home, several weeks prior to Mr. 

Bowden's attack, she did so in her official capacity as the Animal Control Officer for Monroe 

County and as a representative of the Monroe County Commission. Acting within the scope of 

her employment, Ms. Green assured Mr. and Mrs. Bowden that the problem of the Pit Bulls 

roaming unrestrained throughout the neighborhood would be addressed and that the County 

would take care of it. Based on this assurance, the Bowdens believed that Monroe County and 

Ms. Green would do what had been promised: ensure that the Pit Bulls were no longer free to 

terrorize the neighborhood. The Bowdens relied on this assurance and believed that it was safe 

for Lowell to continue to walk along Broyles Cemetery Road. (Bowden Dep. 55: 15-59:22, 91 :6

93:7 Record at 371-375 and 376-378). 

On November 4,2009, Ms. Green called Justin Blankenship about one ofhis black and 

white Pit Bulls. Her handwritten notes indicate that she asked Mr. Blankenship to pen and chain 

the Pit Bull. He agreed to do so. (Animal Control Expense Sheet dated November 8, 2009, 

Record at 505-506). 

Despite Mr. Blankenship's assurance to Ms. Green that he would confine his dog four 

days earlier, one ofhis Pit Bulls was loose and roaming on Mark Crooks' property on November 

8,2009. The dog acted aggressively at Mr. Crooks and would not allow him to exit his vehicle. 

Mr. Crooks called Animal Control to file a complaint. Ms. Green responded, along with her 

husband. After Ms. Green spoke with Mr. Crooks, the Pit Bull appeared and began to attack the 

Greens as they sat in their vehicle. The Pit Bull barked and growled while he jumped up on the 

Green's truck. In deposition, Ms. Green admitted that both she and her husband were frightened 

by the attack that night. Asked what she would have done if she had met the Pit Bull outside of 

her vehicle, she responded that she did not know. (Green Statements Record at 436-440; Green 
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Dep. 94:11-95:18; 97:15-98:12 Record at 359-360; Green Answers to Interrogatories, No. 4:4, 

Record at 403-405). 

Although she was on site for the sole purpose of responding to a vicious dog complaint, 

Ms. Green did nothing to try to seize the dog. In fact, despite responding to numerous past 

complaints about Blankenship Pit Bull(s), she arrived at the Crooks' property ill-equipped to 

even attempt to confiscate the dog. Ms. Green admitted that the only equipment she had with her 

on the call was a can ofmace and a snare. There was no crate loaded into the vehicle. With no 

realistic means to catch or take custody of the dog, Ms. Green allowed the Pit Bull to run off 

after her frightening encounter. (Green Dep 94:11-95:18 Record at 359). 

Ms. Green then left the Crooks' property and proceeded to the Blankenship residence. 

For the second time in four days, Ms. Green spoke with Mr. Blankenship about the Pit Bull. Ms. 

Green issued Mr. Blankenship a citation for harboring a vicious dog. Mr. Blankenship kept four 

ofhis Pit Bulls in an outside enclosure adjacent to the residence, and in direct view of the home's 

parking area. During the Green's visit, this open and obvious pen would have been easily seen 

from the Green's truck. Ms. Green did not wait for Echo to come back to the Blankenship's 

property before she departed the neighborhood. Instead, she negligently relied on Mr. 

Blankenship's assurance (1) that his mother would locate and bring the Pit Bull home and (2) 

that he would restrain the dog to prevent it from roaming the neighborhood. Ms. Green and her 

husband departed the property knowing that the vicious Pit Bull was still on the loose! and 

despite the fact that Mr. Blankenship had already failed to restrain the Pit Bull after promising to 

do so just four days earlier. (Green Dep. 95:19-96:15 Record at 359; Animal Control Expense 

Sheet dated November 8, 2009 Record at 505-506). 

J A Pit Bull that had already attacked and frightened Ms. Green that same evening. (Record at 359). 
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Ms. Green has contradicted herself about whether she was aware that Justin Blankenship 

had more than one Pit Bull. (Green Statements Record at 436-440). In written discovery, she 

stated that "Ms. Green was previously aware that Mr. Blankenship kept dogs similar to the ones 

involved in the attack at his residence." (Green Answers to Interrogatories, No. 5:b Record at 

406). A conscientious Animal Control Officer would easily have noticed the pen where the 

young Pit Bulls and Sadie were kept - which was in plain sight of the Blankenship driveway 

where the Greens sat in their truck on November 8, 2009. (photo Record at 441). It is 

noteworthy that Ms. Green has given at least/our different versions ofthe events of November 8, 

2009 and has conveniently changed her position on whether or not she knew that Justin 

Blankenship was housing multiple Pit Bulls. (Green Statements Record at 436-440; Green Dep. 

90:9-15,94:11-95:18; 97:15-98:12 Record at 358-360; Green Answers to Interrogatories, No. 

5:b Record at 406). 

The citation issued to Mr. Blankenship on November 8, 2009, required that the Pit Bull 

be restrained. (Citation issued November 8, 2009 Record at 507). The citation's restraint 

requirement was essential to the safety ofboth the neighborhood, generally, and the Bowdens 

specifically - who had recently complained to Ms. Green about this very dog and were relying 

on her promise to take care of the problem. (Record at 371). Mr. Blankenship'S compliance 

with the citation's condition of restraint was critical to the area's safety. (Record at 435). In 

fact, Ms. Green's own terrorizing encounter with the Pit Bull gave her actual notice, and to any 

reasonable person, the gravity of the danger posed by the Pit Bull to the community. In 

deposition, however, Ms. Green insisted that she simply could not remember if she had returned 

to the Blankenship property after November 8th to verify whether the Pit Bull was being kept 

restrain~. In similar fashion, Ms. Green also conveniently claims that she does not remember 
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going to the Bowden's home and discussing their concerns about the Pit Bulls. (Green Dep. 

48:5-49:23,87:21-23 Record at 353 and 357). 

On November 27,2009, Lowell Bowden went for a walk. Believing that Ms. Green had 

carried out her promise to take care of the problem of the Pit Bulls being allowed to roam free, 

Mr. Bowden proceeded on his usual route. Suddenly and without opportunity to protect himself, 

Lowell was attacked by five Pit Bulls and was overcome. The Pit Bulls dragged him to the 

ground and proceeded to bite and maul him beyond recognition. Mr. Bowden was left covered 

in blood, with large portions ofhis flesh, scalp and hair having been torn offhis chest, neck, face 

and head by the dogs. (Crawford Testimony 5:1-9:7 Record at 406-420; Hunt Testimony 18:9

19 Record at 401). 

Neighbor Steven Crawford and his daughter, driving in their truck, came upon the attack 

while it was in progress. Mr. Crawford had a firearm and was able to get the dogs away from 

Mr. Bowden. The dogs retreated to the Blankenship property, leaving Mr. Bowden covered in 

his own blood and mutilated to the extent that it was difficult for his friends and neighbors to 

identify him. (Crawford Testimony 5:1-9:7 Record at 416-420; Crawford audio statement to 

Officer Heller Record at CD attached; Hunt Testimony 18:9-19 Record at 401).2 The paramedic 

transportation records indicate that Mr. Bowden had "massive facial trauma" with a "total 

degloving" ofhis scalp and ears - which were missing. Mr. Bowden's left eye was either 

missing or embedded in his facial tissue. He also had multiple teeth puncture wounds scattered 

on all ofhis extremities. (EMS Report Record at 443-454). 

Mr. Blankenship heard the commotion at the end of his driveway and proceeded to the 

road to investigate. When he arrived on the scene, the neighbors began yelling at him about his 

2 During the criminal investigation of Lowell Bowden's mauling, Officer Heller created an audio recording of his 
interview with Steven Crawford on November 28,2009. 
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dogs saying that "all of them" had just attacked Mr. Bowden. It is significant that the neighbors 

shouted "all of them" at Mr. Blankenship, which would include "Echo", the Blankenship Pit Bull 

most familiar to the neighborhood residents. (Crawford audio statement to Officer Heller 

Record at CD attached). 

Paramedics, police and Animal Control Officer Ms. Green responded to the scene. The 

Pit Bulls were in the custody and care of Mr. Blankenship for at least 35 minutes, the 

approximate time-frame from when the dogs ran home after the attack until the authorities seized 

the animals. The police then photographed the younger Pit Bulls in their pen and allowed Mr. 

Blankenship to crate the dogs in the back ofMs. Green's truck. The five Pit Bulls were taken to 

a local veterinarian's office. All of the dogs were later euthanized at the direction of the County. 

Mr. Bowden was taken directly to Giles Memorial Hospital. Given the extent ofhis 

injuries, he was immediately air-lifted to Roanoke Memorial Hospital. He lived for seven days 

following the attacks, disfigured, and sedated, with his head completely bandaged. Mr. Bowden 

succumbed to the severity ofhis injuries and died on December 4,2009. (Roanoke Memorial 

Hospital Record and Medical Examiner's Report Record at 455-465). 

III. SUMMARY OF ARGUMENT 

The Circuit Court erred in granting summary judgment because it erroneously misstated 

and misapplied the law regarding the relationship of the Public Duty Doctrine and its Special 

Relationship exception to the law of immunities for political subdivisions. The law is well

established on immunity claims by political subdivisions. In fact, this Court has already set forth 

that law in the appellate record of this very case. The Court below repeatedly states that the 
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Public Duty Doctrine destroys immunity for a political subdivision, when precisely the opposite 

is true. When applicable, the Public Duty Doctrine is a shield to liability. 

The Circuit Court also misapplied long-established standards to be followed when 

considering a Motion for Summary Judgment. In the Order granting summary judgment, the 

Circuit Court evaluated witness credibility and weighed evidence. The Circuit Court also failed 

to a consider the totality of the evidence presented in the light most favorable to the non-moving 

party, the Petitioner. 

The Order also incorrectly interprets the elements of the special relationship exception. 

The Circuit Court erroneously held that the meeting between Mr. and Mrs. Bowden and Ms. 

Green "would not amount to an assumption of a duty to act on behalf of Plaintiff' because such 

is a question of fact for the jury. The Circuit Court also ignored evidence when it found that the 

Petitioner does not present evidence to support that Respondents had knowledge that inaction 

would lead to harm. Finally, the Circuit Court also erred when it found that "[t]he only evidence 

presented by the Plaintiff is her own testimony, and under the standard for summary judgment 

established in Gooch v. W. Va. Dep't ofPub. Safety, this mere scintilla ofevidence is not 

sufficient." and "[p]laintiffhas not proven direct contact between the Defendants and the 

decedent prior to the attack on the decedent." In reaching such factual conclusions, the Circuit 

Court overstepped its role at the Rule 56 motion stage and ignored significant evidence that 

undermines and contradicts its ruling. 

The Circuit Court also erred in entering a Dismissal Order on June 2, 2016, finding that 

there was "nothing remaining to be done", because the Order granting summary judgment did 

not adjudicate all counts against Respondents, and further ignored the remaining parties not 

subject to the dispositive motion. Record at 540. 
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The controlling issue in this case is whether a special relationship was formed between 

the Monroe County Commission, acting through its Animal Control Officer Patricia Green, and 

Dreama and Lowell Bowden. A disputed question ofmaterial fact exists in this case regarding 

whether a meeting happened at the Bowden's home between Mr. and Mrs. Bowden and Ms. 

Green. Ms. Bowden has given detailed, sworn testimony regarding the meeting. Ms. Green has 

sworn that the meeting never happened. This conflicting testimony alone creates a question of a 

disputed material fact. 

This is the second occasion requiring this matter to come before this Court. In 2012, the 

Circuit Court of Monroe County granted Respondents' Motion to Dismiss while Petitioner's 

Motion for Leave to File Amended Complaint was pending. This Court found that the Circuit 

Court erred in dismissing the complaint and failing to grant Petitioner leave to amend her 

complaint.3 The case was remanded and proceeded with discovery with this Court directing the 

parties and the Circuit Court to the very issues that are now the subject of this appea1.4 On the 

eve of trial, the Circuit Court granted summary judgment, dismissing Petitioner's case for a 

second time. The Order granting summary judgment is replete with basic misstatements of the 

law and repeatedly abuses well-established standards for summary judgment jurisprudence. The 

Circuit Court ignored a cornucopia of evidence while weighing conflicting testimony, making 

3 The Circuit Court's Order misrepresents the procedural history of this case by stating the Petitioner only 
filed the Amended Complaint ''pursuant to instructions from this Court," implying that Petitioner considered filing 
an amended complaint only after such was suggested by the Supreme Court and perhaps informing its one-sided 
Order granting summary judgment. The docket for this case, however, demonstrates otherwise: that the Petitioner 
served a Motion for Leave to File Amended Complaint, alleging the creation ofa special relationship, on February 
1,2012, two months before the case was dismissed and over a year before this Court issued its decision on appeal. 
In fact, one of Petitioner's assignments oferror before this Court was that "the circuit court erred in failing to grant 
Plaintiff's motion to file an amended complaint." 
4 "Respondents obtusely maintain that the amended complaint proposed only to 'add negligence claims that would 
have been futile,' inexplicably failing to dignify the significant factual additions in support of the 'special 
relationship' exception clearly set forth in the proposed 'First Amended Complaint.'" Bowden v. Monroe Ctv. 
Comm'n, 232 W. Va. 47, 52 n.6, 750 S.E.2d 263, 268 (2013). 
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detenninations of witness credibility and failing to consider all pennissible inferences in favor of 

the non-moving party. Record at 526-538. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Petitioner believes that the Circuit's order dated May 19,2016 erred in the application of 

settled law and, as such, this matter is appropriate to be scheduled for oral argument and 

consideration under Rule 19 of the West Virginia Rules of Appellate Procedure. 

V. ARGUMENT 

A. The Circuit Court erred in granting summary judgment because it erroneously 
misstated and misapplied the law regarding the relationship of the Public Duty 
Doctrine and its Special Relationship exception to the law of immunities for 
political sub-divisions. 

The Circuit Court misstated and misapplied law which is well established in West 

Virginia. The Public Duty Doctrine states that a governmental entity's liability for 

nondiscretionary, ministerial or operational functions may not be predicated upon the breach of a 

general duty owed to the public as a whole. Parkulo v.West Virginia Bd. of Probation & Parole, 

199 W. Va. 161,483 S.E.2d 507 (1996). This is codified in West Virginia at WV Code § 29

12A-5(a)(5). An exception to the immunity protected by the Public Duty Doctrine, is the special 

relationship exception which, if established, serves to remove the immunity. Syl. Pt. 8, Randall 

v. Fairmont City Police Dep't, 186 W.Va. 336,412 S.E.2d 737 (1991); Syl. Pt. 3, Benson v. 

Kutsch, 181 W. Va. 1,380 S.E.2d 36 (1989). The Public Duty Doctrine never "destroys" 

immunity, as the Circuit Court repeatedly states in the Order. Instead, the Public Duty Doctrine 

prevents a political subdivision from being liable for breaches of a general duty owed to the 

public based on the provision of certain public services. 
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Once the Public Duty Doctrine is asserted as a defense, the special relationship or special 

duty exception to the doctrine may be used in specific instances to carve out areas of liability for 

a political subdivision. This Court has explained: 

The four requirements for the application of the 'special relationship' exception 
to W. Va. Code § 29-12-5 cases are as follows: (1) An assumption by the state 
governmental entity, through promises or actions, of an affirmative duty to act on 
behalf of the party who was injured; (2) knowledge on the part of the state 
governmental entity's agents that inaction could lead to harm; (3) some form of 

direct contact between the state governmental entity's agents and the injured party; 
and (4) that party's justifiable reliance on the state governmental entity's affirmative 
undertaking. Syl. Pt. 12, Parkulo v. West Virginia Bd. ofProb. and Parole, 199 W. 
Va. 161,483 S.E.2d 507 (1996); Wolfe v. City of Wheeling, 182 W. Va. 253, 387 
S.E.2d 307 (1989). 

The Circuit Court's Order, however, repeatedly makes incorrect statements ofwhat the 

Public Duty Doctrine is, and how the special relationship exception relates to it. For example, 

the Circuit Court states that "[t]he main thrust ofDefendant's argument is that they are immune 

from suit under the West Virginia Governmental Tort Claims Act because the Public Duty 

Doctrine does not apply to destroy their immunity." Record at 529. This is an incorrect 

statement of the law. The Public Duty Doctrine never destroys immunity. In fact, it does exactly 

the opposite: the Public Duty Doctrine shields a political subdivision from liability. The Public 

Duty Doctrine provides immunity, it never removes it. 

Among the Circuit Court other misstatements are the following: 

• 	 "Defendants ... immunity is not overcome by the Public Duty Doctrine." Record 

at 529; 

• 	 Incorrectly referring to the elements of the Special Relationship exception, the 

Circuit court "finds that the Plaintiff has not proven this element of the Public 

Duty Doctrine" Record at 537; 
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• 	 "Because Plaintiff has not satisfactorily proven the elements of the Public Duty 

Doctrine, the Defendants are immune from suit ... " Record at 537; 

• 	 "because no special relationship existed, the Public Duty Doctrine does not 

apply... " Record at 537. 

The Order misstates and misapplies the law. 

The law of immunities for political subdivisions is complicated and confusing. This 

Court cannot affirm an Order which makes wholesale misstatements regarding the meaning of 

the Public Duty Doctrine, which has been long well-established law. Circuit Court orders, such 

as the one in question, which demonstrate a fundamental lack ofunderstanding of established 

legal doctrine cannot be permitted to remain authoritative law. Moreover, a lack of 

understanding of the controlling legal authority likewise serves to undermine the eventual 

conclusions reached by the Circuit Court. 

B. The Circuit Court erred in granting summary judgment because it misapplied 
the established law prohibiting a Circuit Court from performing credibility 
determinations and weighing evidence when deciding a motion for summary 
judgment. 

When ruling on the Motion for Summary Judgment, the Circuit Court made witness 

credibility determinations to evaluate contradictory sworn testimony and weighed evidence. 

This is prohibited by well-established West Virginia law and articulated in Williams v. Precision 

Coil, 194 W. Va. 52, 59, 459 S.E.2d 329, 336 (1995). Instead, a motion for summary judgment 

should be granted only when it is clear that there is no genuine issue of fact to be tried and 

inquiry concerning the facts is not desirable to clarify the application of the law. Aetna Cas. & 

Sur. Co. v. Federal Ins. Co. ofNew York, 148 W. Va. 160, 133 S.E.2d 77 (1963); quoted in 

Millerv. Fluharty, 201 W. Va. 685,692-93,500 S.E.2d 310, 317-18 (1997). 
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The United States Supreme Court has explained, "[ c ]redibility detenninations, the 

weighing of the evidence, and the drawing oflegitimate inferences from the facts are jury 

functions, not those ofa judge, whether he is ruling on a motion for summary judgment or for a 

directed verdict. The evidence of the nonmovant is to be believed, and all justifiable inferences 

are to be dra~ in his favor." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 

2505,2513 (1986). 

In order to reach its conclusions, the Circuit Court overtly and inappropriately evaluated 

the evidence presented by the parties. Rather than leaving credibility detenninations to the jury, 

the Circuit Court chose to believe the deposition testimony ofMs. Green over that ofMrs. 

Bowden - despite the numerous inconsistencies among Ms. Green's mUltiple other written and 

oral statements. In fact, Ms. Green has not given two statements which are consistent. Record at 

301-302 and 436-440. Believing one party over the other is improper for the Court when 

considering summary judgment. Such credibility detenninations only serve to usurp the fact 

finding responsibility of the jury. See, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S. Ct. 

2505 (1986). 

The Circuit Court further weighed evidence when it drew inferences, contrary to the 

interests of the Petitioner, the non-moving party, from the testimony ofRobert Ludwig and Linda 

Ludwig. Record at 318-319. Robert Ludwig testified that "he did not remember a time when he 

saw law enforcement or animal control vehicles at Dreama Bowden's house." Record at 311

312. Although the Ludwig's home is "next door" to the Bowdens, it is approximately 500-600 

yards away from the Bowden home. The circuit court relied on this evidence to make the 

detennination that the meeting, which is central to this case, did not take place. This inference is 

extremely far reaching, and inappropriate for the Court to draw when deciding summary 
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judgment. Mrs. Bowden is admittedly uncertain as to the specific day that meeting took place, 

however, she has testified to numerous specific details about it. Record at 266-267 and 269-274. 

A neighbor's testimony that they didn't see something at a home located 500-600 yards away, on 

an uncertain date, is not determinative that the event did not happen. Although these homes were 

"next door" to each other, they are also over five football fields apart. It is a question for the jury 

to evaluate what importance, ifany, to place on Robert's testimony that an Animal Control 

vehicle came to his home looking for directions. 

Furthermore, the Circuit Court fails to acknowledge the factual questions presented by 

the testimony ofLinda Ludwig that the male driver ofthe animal control truck said, "I was called 

to this address." Record at 319. The two households shared the same long driveway, and one 

had to drive by the Bowden's home to get to the Ludwig's home. The driver that day also told 

Mrs. Ludwig that "it's supposed to be a long driveway." Record at 319. A reasonable juror 

could infer from this testimony that the animal control driver was in fact looking for the 

Bowden's home that day, but had mistakenly driven past it when he asked for directions at the 

next home he came to, the Ludwig's. Although the Circuit Court cited this exact testimony, the 

Order fails to acknowledge it, and is silent about the inferences which may be drawn therefrom. 

C. The Circuit Court erred in granting summary judgment because it misapplied 
the established law governing summary judgment by failing to consider the 
totality of the evidence presented in the light most favorable to the non-moving 
party. 

The Circuit Court failed to both (1) consider and (2) draw permissible inferences from all 

underlying facts in the light most favorable to the Petitioner. Evidence presented by Petitioner in 

opposition to summary judgment, which was then ignored by the Circuit Court, is discussed 

below, along with inferences which may be drawn therefrom favoring the Petitioner, the non
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moving party. Further, "[a]n order granting summary judgment engenders plenary review. This 

Court may consider all the facts contained in a summary judgment record." Haga v. King Coal 

Chevrolet Co., 151 W. Va. 125, 150 S.E.2d (1966). 

Ms. Green has repeatedly stated in the record that she did not have notice that a black and 

white pit bull which resided on the Blankenship's property was causing problems in the 

neighborhood until Mark Crook filed a complaint on November 8,2009. Record at 399-400. 

Petitioner, however, presented undisputed evidence that Ms. Green had "called on" Justin 

Blankenship on November 4,2009, four days prior to responding to the Crook's complaint. 

Record at 435. This notation is on a form completed by Ms. Green in the normal course ofher 

business. Ms. Green could not explain what event prompted a response addressing the 

Blankenship's Pit Bulls four days prior to when she testified to first receiving notice of those 

same Pit Bulls. A jury could find that this note supports Petitioner's testimony that she and Mr. 

Bowden complained to Ms. Green about Pit Bulls and that Ms. Green "called on" Justin 

Blankenship to try to ''take care of it". The Respondents have offered no other explanation for 

this contact on November 4,2009 between Ms. Green and the owner ofthe Pit Bulls. 

Petitioner presented numerous statements by neighbors of the Bowdens that each had 

encountered one or more black and white Pit Bulls roaming loose, and were afraid of the dog(s). 

Record at 382-400. Several of these neighbors, Phillip Hunt, Danielle Kast, Kristina Belcher, 

Dustin Kast, Jason Broyles, Charles Larew and Mark Crooks, stated that they had complained to 

Ms. Green. These statements contradict Ms. Green's testimony regarding the number of 

complaints she received about dogs residing at the Blankenship residence. 

The Circuit Court makes a glaring omission of any reference to the attack on Ms. Green 

and her husband by one of the black and white Pit Bulls on the night she responded to the 
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Complaint by Mark Crook on November 8, 2009. Record at 293. While Ms. Green was 

responding to the Crook Complaint, a black and white Pit Bull attacked the Green's while sitting 

in their truck by jumping up on the windows, barking and growling. In deposition, Ms. Green 

testified she was frightened and made no attempt to exit the safety ofher vehicle. Record at 297. 

Instead, she left the Pit Bull on the loose that night because she was ill-equipped to confiscate it. 

Record at 297. A reasonable jury could find that this terrifying attack would have put Ms. 

Green, and thereby the Monroe County Commission, on actual notice of the type ofharm that 

could come from inaction. 

While the Circuit Court cites Linda Ludwig's testimony that she says the driver of the 

animal control truck mentioned looking for Kim Blankenship's home, the Court makes no 

mention that Linda Ludwig also testified that the driver of the animal control truck also stated 

that, "1 was called to this address." This testimony is in the same segment of testimony cited by 

the Circuit Court, but was not considered in the Order. The Ludwig's home shared a driveway 

with the Bowden's home. Record at 319 and 526-538. A reasonable jury could find that the 

animal control truck was looking for the Bowden's home that day, consistent with Mrs. 

Bowden's testimony. 

The Circuit Court states that Ms. Green "confirmed that no other Pit Bulls were in [Justin 

Blankenship's] house or on his property" on the night ofNovember 8, 2009. This is a blatant 

misstatement of the record. Ms. Green testified she didn't exit her vehicle while on the 

Blankenship property on November 8, 2009. Record at 359-360, 403-405 and 436-440. There 

is no way she could have "confirmed" anything about the number of Pit Bulls on the property. 

In fact, the Circuit Court ignored a photograph cited by Petitioner which shows the Pit Bulls' pen 

was in plain sight ofher vehicle. Record at 441. 
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Additionally, the Circuit Court finds that the pit bull did not attack Mark Crook on 

November 8, 2009. No mention is made, however, of the Animal Control Expense Sheet cited 

by Petitioner on which Ms. Green, in the normal course of business, wrote the pit bull "attacked" 

Crook and his family. Record at 505-506. 

The Circuit Court also commented that Petitioner failed to prove that the dog "Echo" was 

involved in the attack on Mr. Bowden. The Order neglects to mention, however, that five Pit 

Bulls ("Echo", "Sadie" and three younger Pit Bulls) were confiscated after the attack and later 

euthanized. Petitioner also cited two separate statements by neighbor Steven Crawford, who 

came upon the attack while it was still in progress, that he thought five dogs were involved. 

Record at 421-422 and Record at CD attached. One of his two statements was sworn testimony 

during a criminal proceeding related to this attack. Remarkably, the Circuit Court permitted 

these same statements during the criminal prosecution of the dogs' owners. In the present action, 

the Circuit Court also failed to acknowledge these statements. 

Finally, the Bowdens went through the proper channels to notify Monroe County of the 

problem ofPit Bulls roaming free in their neighborhood. They complained to the Animal 

Control Officer, the official employed by the Monroe County Commission to address their 

concerns. The Circuit Court, however, is seemingly critical of the Petitioner when it states in the 

Order, "concerning the Monroe County Commission, Petitioner [sic] specifically testified that 

she made no complaints, written or verbal, to the sheriff's department or the Monroe County 

Commission." Record at 536. The Bowdens had no reason to contact the Sheriff's Department, 

or make additional contact with the Monroe County Commission, because they had complained 

to Ms. Green who was employed by the Monroe County Commission to address their precise 
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concern. A reasonable jury could find that the Bowdens proceeded through the proper channels 

to notify Monroe County of their concerns. Record at 271-284. 

Petitioner's Response to the Motion for Swnmary Judgment is replete with evidence that 

the Circuit Court choose not to consider in the Order. Record at 321-487. The Circuit Court 

failed to consider the totality of the evidence. The Circuit Court committed error by considering 

evidence and drawing inferences in favor of the moving party. Long-standing West Virginia law 

requires the Circuit Court to draw all reasonable inferences in favor of the non-moving party at 

the Rule 56 stage of litigation. The Circuit Court failed to follow this law and in doing so, 

committed reversible error. 

D. 	 The Circuit Court erred in granting summary judgment because it erroneously 
held that the meeting between Mr. and Mrs. Bowden and Ms. Green "would not 
amount to an assumption of a duty to act on behalf of Plaintiff" because such is a 
question of fact for the jury. 

The Court should review this case because the Circuit Court erroneously held that no 

special duty had been created because the creation of a special relationship is a question for the 

trier of fact. Syl. Pt. 3, Wolfe v. City ofWheeling, 182 W. Va. 253, 387 S.E.2d 307 (1989); 

cited in Bowden v. Monroe Cty. Comm'n, 232 W. Va. 47, 52, 750 S.E.2d 263, 268 (2013). 

Furthermore, West Virginia has not established a "minimum contacts" rule for the creation of a 

special duty. The establishment of such a duty is a case-by-case analysis, and is factually driven. 

The Circuit Court unilaterally makes a new rule that one conversation does not amount to an 

assumption ofa duty to act. Established West Virginia law does not support such a ruling. 

West Virginia law sets forth four elements necessary to the creation of a special duty (1) 

an assumption by the local governmental entity, through promises or actions, ofan affirmative 

duty to act on behalfof the party who was injured; (2) knowledge on the part of the local 

governmental entity's agents that inaction could lead to harm; (3) some form ofdirect contact 
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between the local governmental entity's agents and the injured party; and (4) that party's 

justifiable reliance on the local governmental entity's affirmative undertaking. SyI. Pt. 2, Wolfe 

v. City ofWheeling. 182 W.Va. 253, 387 S.E.2d 307 (1989). 

In Wolfe v. City ofWheeling, this Court answered certified questions regarding the 

standard for creating a special duty exception to the Public Duty Doctrine. The Court set forth 

the four-part test necessary to establish the existence ofa special relationship. Additionally, this 

Court clearly stated the question of whether a special duty, or special relationship exception, 

exists in a question of fact for the trier of facts. SyI. Pt. 3, Wolfe v. City ofWheeling. The Wolfe 

case was based upon a single, erroneously billed invoice between the parties in the amount of 

$12.50. This Court never established any minimum number ofcontacts required to establish the 

special duty or special relationship exception. 

In Randall v. Fairmont City Police, the Appellant's claim was based upon four telephone 

calls requesting assistance from the city police department over a period of two months. Again, 

this Court did not create a minimum contacts threshold necessary to establish the special duty or 

special relationship exception. 

The Circuit Court has taken it upon itself to do what this Court has avoided when 

numerous opportunities have presented themselves. Instead, this Court has repeatedly declared 

that the creation ofa special duty is a question of fact for a jury to determine. Therefore, the 

Circuit Court usurped the province of the jury in making determinations outside the framework 

ofWest Virginia law. 

Petitioner has testified to a specific promise made by Ms. Green to ''take care of' the 

problem of the roaming Pit Bulls. Record at 282 and 371-378. This was a promise, made by a 

public official, to take on an affirmative duty to do specific actions within the scope ofher 
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official job responsibilities. This is precisely the type ofscenario that the special duty exception 

to the Public Duty Doctrine was created to address. A reasonable jury could find that a special 

duty was created by Ms. Green with the Bowdens. 

This is not a case where no evidence was developed or presented to the Court in 

opposition of the Rule 56 motion. Mrs. Bowden gave her testimony to the critical facts to create 

a special duty. Ms. Green then gave her testimony in direct contradiction to the testimony of 

Mrs. Bowden. Additionally, Mrs. Bowden has put forth evidence ofrepeated contradictions with 

Ms. Green's testimony, written statements and her own hand-written notes that quite easily could 

lead the trier of facts to call into question the veracity ofMs. Green's testimony that is self

serving, at best. 

The Circuit Court committed error when it based its findings that there was no creation of 

a special duty, on a minimum contacts standard. Additionally, the Circuit Court committed error 

by overstepping its role by making a determination ofwhether a special duty was created, rather 

than leave that determination to the trier of fact as required by West Virginia law. 

E. The Circuit Court erred in granting summary judgment because it erroneously 
found that the Petitioner does not present evidence to support that Respondents 
had knowledge that inaction would lead to harm. 

The Circuit Court ignored evidence presented by the Petitioner that Respondents had 

knowledge that inaction would lead to harm. The Circuit Court utterly disregarded a terrifying 

encounter that Ms. Green had with one of the black and white Pit Bulls on the night of 

November 8, 2009, just weeks before Mr. Bowden was attacked and mauled to death. This 

attack, which is discussed in greater detail above, is direct evidence that Ms. Green had first

hand actual knowledge of the magnitude of the ferocious behavior that these Pit Bulls were 
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capable ofdemonstrating. Ms. Green admitted that she did not get out ofher vehicle because she 

was afraid. Record at 359-360, 403-405 and 436-440. Furthermore, she was unable to 

confiscate this pit bull that night because she had negligently responded to the complaint call 

without a dog crate, or any apparatus suitable to controlling such a vicious animal. Record at 

359. The deposition testimony of the County Commission's own Animal Control Officer 

established her personal knowledge of the harm posed by those Pit Bulls, based upon the attack 

upon herself and her husband. The Circuit Court's finding that the County Commission did not 

have knowledge that inaction could lead to harm simply ignores the sworn testimony ofMs. 

Green. 

Furthermore, in the context of the special duty exception, a reasonable jury could find 

that a first-hand attack of this nature, coupled with Ms. Green's years ofexperience as an Animal 

Control Officer and the numerous complaints regarding dogs residing at the Blankenship 

residence, would be sufficient to find that Ms. Green had knowledge that her inaction could lead 

to harm. 

F. 	 The Circuit Court erred in granting summary judgment because it erroneously 
found that "[t]he only evidence presented by the Plaintiff is her own testimony, 
and under the standard for summary judgment established in Gooch v. W. Va. 
Dep't of Pub. Safety, this mere scintilla of evidence is not sufficient." AND 
"Plaintiff has not proven direct contact between the Defendants and the 
decedent prior to the attack on the decedent." 

The Circuit Court references the summary judgment discussion in Gooch v. W. Va. Dep't 

ofPub. Safety, 195 W. Va. 357,465 S.E.2d 628 (1995) requiring a nonmoving party to offer 

"more than a mere scintilla ofevidence" that a genuine issue of material fact exists. The next 

sentence in Gooch explains further that, "[t]he essence of the inquiry the court must make is 

'whether the evidence presents a sufficient disagreement to require submission to a jury or 
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whether it is so one-sided that one party must prevail as a matter oflaw." Gooch, 195 W. Va. at 

365. 

Petitioner presented the Circuit Court with conflicting, sworn witness testimony 

regarding the meeting at the Bowden's home. Record at 353 and 371-375. This is a 

quintessential disagreement and cannot be considered "one-sided" because each party has sworn 

to facts which conflict. As discussed above in greater detail, there are many pieces ofevidence 

ignored by the Circuit Court on which a jury could rely to believe Mrs. Bowden over Ms. Green. 

Mrs. Bowden's testimony demonstrated that she knew specific details about Ms. Green's 

unifonn. She also testified that a man accompanied Ms. Green during the visit. Record at 269

273. Ignored by the Circuit Court, these details known by Mrs. Bowden could lead a reasonable 

jury to find that the disputed meeting occurred. Sadly, there is no one else available to directly 

support Mrs. Bowden's testimony that the meeting took place, because the other participant in 

the meeting, Lowell Bowden, is now dead from the pit bull attack. 

Furthennore, it is untrue that "the only evidence presented by the Plaintiff is her own 

testimony" that a meeting occurred between Mr. and Mrs. Bowden and Ms. Green. Petitioner 

also presented evidence that the Animal Control vehicle stopped at the Ludwig property before 

the fatal attack. Although the Circuit Court cited to a portion of Linda Ludwig's testimony that 

the male driver of that vehicle told Linda Ludwig that they had been "called to this address" and 

was told he was looking for a "long driveway", the Court did not discuss this testimony. Record 

at 319. Regarding this same vehicle, Robert Ludwig recalled that it had an animal control 

insignia on it. Record at 432. Instead, the Circuit Court emphasizes that Robert Ludwig is Mrs. 

Bowden's son, to draw an inference that more weight ought to be placed on his testimony that he 

didn't see the Animal Control vehicle at his mom's house. The Circuit Court does not mention, 
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however, that Justin Blankenship, a named defendant in this case, is also the nephew ofRobert's 

wife Linda Ludwig. These two familial relationships each create the perception of bias: Robert's 

in favor ofPetitioner and Linda's in favor ofRespondents. Any perceived bias of these two 

witnesses, ought to be weighed and detennined by the jury. The only portion ofLinda Ludwig's 

testimony cited and discussed by the Circuit Court, states that the driver said he was looking for 

the Blankenship residence. Evidence in the record (but ignored by the Circuit Court) 

demonstrates that Ms. Green had a familiarity with the Blankenship residence, having responded 

to many past complaints. A reasonable jury could choose to disbelieve Linda Ludwig's 

testimony, given her relationship to a fonner defendant, by finding it unlikely that the Greens did 

not know where the Blankenship home was located. 

Furthennore, Petitioner also presented evidence that Ms. Green "called on" the 

Blankenships on November 4th, before she responded to the Crook complaint on November 8th. 

Record at 435. This evidence supports Petitioner's testimony that she complained to Ms. Green 

about the Blankenships' dogs in the weeks prior to her husband's mauling. This evidence was 

utterly unconsidered by the Circuit Court, yet a reasonable jury could find that it supports 

Petitioner's testimony that Ms. Green promised to take care of the neighborhood's problem of 

roaming Pit Bulls. 

The Order ignores evidence presented which a jury could evaluate and detennine 

supports a direct contact between the decedent and Ms. Green. Petitioner presented much more 

than a scintilla of evidence. 

G. The Circuit Court erred in entering a Dismissal Order on June 2, 2016, after 
rmding that there was "nothing remaining to be done" because the Order 
granting summary judgment did not adjudicate all counts against Respondents. 
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The Circuit Court erroneously issued a Dismissal Order on June 2, 2016, removing this 

action from the Circuit Court's docket, while Petitioner's Count VII, pertaining to violations of 

West Virginia Code § 29b-l-l, et seq. and the United States Freedom of Information Act § 5 

USC 552(a)(3) by the Monroe County Commission, was not adjudicated on summary judgment 

and remained an active cause of action. These violations were not discussed in Respondent's 

Motion for Summary Judgment, nor in the Circuit Court's Order granting said motion. In 

anticipation of the filing if this Notice ofAppeal and in agreement that Count VII had not yet 

been adjudicated, Counsel for all parties jointly called the Monroe County Clerk's Office 

requesting a rule 54(b) certification. In response, rather than issuing the requested 54(b) ruling, 

the Circuit Court issued a Dismissal Order removing this case from the docket. The Order also 

does not address Petitioner's claims in Counts VI and IX of the Amended Complaint, concerning 

punitive damages and negligence for Ms. Green's actions which may be deemed by a jury to 

have been outside the scope ofher employment. Finally, the Circuit Court dismissed the entire 

case from the docket even though claims against Defendants Anna Hughes and Mose Christian 

remain and were not addressed by the dispositive motion. Record at 540. 

VI. CONCLUSION 

For the reasons set forth herein, the Petitioner, Dreama Bowden, as Administratrix of the 

Estate of Lowell Bowden, prays that this Court will reverse and vacate the Order of the Circuit 

Court ofMonroe County, West Virginia granting summary judgment to the Respondents, reverse 

and vacate the Dismissal Order of the Circuit Court of Monroe County, West Virginia removing 

this action from the docket, remand this matter back to the Circuit Court of Monroe County, 

28 



West Virginia for a jury trial, and grant the Petitioner such other and further relief as the Court 

deems appropriate. 

DREAMA BOWDEN, as Administratrix 
of the Estate ofLowell Bowden, 

By Counsel, 

(WVSB No. 8835) 
Michael A. Olivio (WVSB No. 7923) 
OLNIO LAW FIRM, PLLC 
813 Quarrier Street 
Charleston, WV 25301 
(304) 414-0222 Telephone 
(304) 414-0225 Facsimile 

Counsel for Plaintiff/Petitioner 
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