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IN THE CIRCUIT COURT OF MONROE COUNTY, WEST VIRGINIA 

DIVISION I 

DREAMA BOWDEN AS 

ADMINISTRATRIX OF EST., 


Plaintiff. 

v. Case No.: CC-32-2011-C-18 


JUSTIN BLANKENSHIP ET ALS, 

Monroe County Commission, 

Patricia Green, 


Defendant. 

On a May 2, 2015, the parties in the above-styled action appeared before this Court for a 

pre-trial hearing. The Plaintiff, Drema Bowden, appeared by counsel Michael A. Olivio and 

Stephanie H.D. Mullett, and the Olivio Law Firm, PLLC; he Monroe County Commission and 

Patricia Green appeared by counsel J. Victor Flanagan, Daniel 1. Bums, and the Law Firm of 

Pullin Fowler & Flanagan, PLLC Defendants motion and oral arguments for sununary 

judgement, and the Plaintiff respon. the parties' briefs, arguments, and consulting the proper 

legal authorities, it is the Order and Judgment of this Court that the Defendant's Motion for 

Summary Judgment GRANTED. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

On November 27,2009, Plaintiff's decedent Mr. Lowell Bowden was attacked by 

"several" pit bull dogs allegedly owned by Co-DefendantsMr. Blankenship, Ms. Hughes, and Mr. 

Christian. This attack resulted in severe injuries to Mr. Bowden and ultimately lead to his death 

on December 4, 2009. 

On March 25, 2011, Plaintiff Dreama Bowden, as Administratrix of the Estate of Lowell 

Bowden, filed a complaint against Co-Defendants Justin Blankenship, Kim Blankenship, Anna 

Hughes, Mose Christian, and American Modem Home Insurance Company, along with 



Defendants Monroe County Commission and Patricia Green, both individually and in her official 

capacity as employed by the Monroe County Commission. The original complaint alleged that 

the pit bulls were unrestrained and running at large throughout the community at the time of the 

attack and that thewere known to be vicious, dangerous, and in the habit of attacking other 

people. Plaintiff further alleged that prior to the attack, Defendants Monroe County Commission 

and Patricia Green received numerous complaints regarding the vicious and dangerous nature of 

the dogs and that they were running at large in the community. The original complaint also 

alleged that Ms. Hughes and Mr. Blankenship had been previously cited for keeping vicious dogs 

in violation of West Virginia Code § 19-20-20. 

On April 25, 2011, Defendants Monroe County Commission and Patricia Green filed a 

Motion to Dismiss the complaint. Those Defendants argued that the case should be dismissed 

against them because the Monroe County Commission and Patricia Green as their agent were 

immune from suit under West Virginia Law. Plaintiffs filed a response, a hearing was held, and 

on April 2, 2012 this Court granted the Defendants' Motion to Dismiss, dismissing all claims 

against the Monroe County Commission and Patricia Green. On around Apri127, 2012, the 

Plaintiff filed a notice of appeal of the Court's Order Granting Motion to Dismiss with the West 

Virginia Supreme Court of Appeals. On September 4,2013, oral arguments were held before 

the West VIrginia Supreme Court of Appeals, and on September 27,2013, the Supreme Court 

entered a ruling reversing and remanding the action back to the Circuit Court of Monroe County. 

Bowden v. Monroe County Comm'n, 232 W.Va. 47, 750 S.E.2d 263 (2013). 

Pursuant to the instructions from the West Virginia Supreme Court of Appeals, the 

Plaintiffs filed an Amended Complaint. The Plaintiffs Amended Complaint alleged that several 



complaints were made to these Defendants, and that Defendant Patricia Green, in her official 

capacity, made statements indicating that she would resolve the issues regarding the dogs in 

question. The Plaintiff alleges that this connection was enough to satisfy an exception to the 

Public Duty doctrine that removes the Defendant's statutory immunity. In response to these 

allegations, the Defendants moved this Court to grant summary judgment in their favor and find 

that the Monroe County Commission and Patricia Green are both immune from suit, and that no 

special relationship was ever formed between Patricia Green and the Plaintiff. 

II. LAW 

Under Rule 56(c) of the West Virginia Rules of Civil Procedure "[a] motion for summary 

judgment should be granted only when it is clear that there is no genuine issue of fact to be tried 

and inquiry concerning the facts is not desirable to clarify the application ofthe law." Syl. Pt. 1, 

Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995)(intemal citations and 

quotations omitted). "Summary judgment is proper only if, in the context of the motion and any 

opposition to it, no genuine issue of material fact exists and the movant demonstrates entitlement 

to judgment as a matter of law. A party seeking summary judgment must make a preliminary 

showing that no genuine issue of material fact exists. Once the movant makes this showing, the 

nonmovant must contradict the showing by pointing to specific facts demonstrating that there is, 

indeed, a trial-worthy issue." Syl. Pt. 2, Gentry v. Mangum, 195 W. Va. 512, 466 S.E.2d 171 

(1995). 

"If the moving party makes a properly supported motion for summary judgment and can 

show by affirmative evidence that there is no genuine issue of material fact, the burden of 

production shifts to the nonmoving party who must either (1) rehabilitate the evidence attacked 



by the moving party, (2) produce additional evidence showing the existence of a genuine issue 

for trial, or (3) submit an affidavit explaining why further discovery is necessary as provided in 

Rule 56(f) of the West Virginia Rules of Civil Procedure." Syl. Pt. 3, Gooch v. W. Virginia Dep't 

ofPub. Safety, 195 W. Va. 357, 359, 465 S.E.2d 628, 630 (1995). "To meet its burden, the 

nonmoving party must offer'more than a mere 'scintilla ofevidence' and must produce 

evidence sufficient for a reasonable jury to find in a nonmoving party's favor. '" Gooch v. W. 

Virginia Dep't ofPub. Safety, 195 W. Va. 357,365,465 S.E.2d 628, 636 (l995)(quoting 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986»(emphasis added). 

A "genuine issue" exists when there is sufficient evidence for a reasonable jury to return 

a verdict in favor of the non-moving party. Syl. Pt. 5, Jividen v. Law, 194 W. Va. 705,461 

S.E.2d 451 (1995)(quoting in part). "A material fact is one that has the capacity to sway the 

outcome ofthe litigation under the applicable law." Id. Further, a Circuit Court's role at 

summary judgment "is not to weigh evidence and determine the truth of the matter, but is rather 

to determine whether there is a genuine issue for trial." Syl. Pt. 3, Painter v. Peavy, 192 W. Va. 

189,451 S.E.2d 755 (1994)(quoting in part). 

m. ANALYSIS 

Defendants, Monroe County Commission and Patricia Green, argue that they are entitled 

to summary judgement for several reasons. The main thrust of Defendant's argument is that 

they are immune from suit under the West Virginia Governmental Tort Claims Act because the 

Public Duty Doctrine does not apply to destroy their immunity. 

A. 	Defendants Monroe County Commission and Patricia Green are immune from suit 
pursuant to the West Virginia Tort Claims and Insurance Reform Act, and their 
immunity is not overcome by the Public Duty Doctrine. 

Defendants argue that both the Monroe County Commission and the individual 



Defendant, Patricia Green, as an employee of the Monroe County Commission, are immune 

from suit pursuant to West VIrginia Code § 29-12A-l et seq., also known as the West VIrginia 

Tort Claims and Insurance Reform Act (hereinafter, "The Act"). Plaintiff argues that neither the 

Monroe County Commission nor Patricia Green has established their immunity under The Act 

because a special relationship was created between the Defendants and the Plaintiff's decedent 

under the Public Duty Doctrine that overcomes any immunity. 

The West Virginia Tort Claims and Insurance Reform Act provides immunity in certain 

circumstances for governmental entities or political subdivisions. W.Va. Code § 29-12A-l et seq. 

"West VIrginia Code § 29-12A-4(b) establishes the baseline principle that a political subdivision 

is not liable for 'governmental or proprietary function[s]' except as set forth in subsection (c)" of 

that same law. Bowden v. Monroe County Com 'n, 232 W.Va. 47, 51, 750 S.E.2d 563, 267 

(2013). The West VIrginia Code also establishes five general categories of acts or functions, all 

based on negligence, for which a political subdivision or entity is not entitled to immunity. 

W.Va. Code § 29-12A-4(c). In other words, if the actions of a political subdivision amount to 

negligence and fall into one of these five categories, the political subdivision loses the immunity 

granted to it and can be held liable. "Irrespective of whether a case falls into one of the five 

categories ... the Tort Claims Act goes on to enumerate seventeen categories of specific 

functions for which a political subdivision is nonetheless still immune." Bowden, 232 W.Va. at 

47, 750 S.E.2d at 563. 

Plaintiff's amended complaint alleges that the actions of the Defendants created a 

"special relationship" to trigger an exception to the public duty doctrine and destroy the 

Defendants'immunity. The Public Duty Doctrine is also established in West Virginia Code § 



29-12A-5(a)(5). In Randall v. Fairmont City Police Department., the West Virginia Supreme 

Court ofAppeals held that West Virginia Code § 29-12A-5(a)(5) is the codification of the 

common law Public Duty Doctrine. See Syl. Pt. 8,Randall v. Fairmont City Police Dept., 186 

W.Va. 336,412 S.E.2d 737 (1991). According to the Public Duty Doctrine, while a political 

subdivision is normally immune from tort liability for the failure to provide police, law 

enforcement, or fire protection, the governmental entity or political subdivision is not immune 

from liability if there was a special duty created by the political subdivision toward a particular 

individual to provide such protection. Jd 

In Wolfe v. City ofWheeling, the West Virginia Supreme Court of Appeals established a 

four-part test for determining whether or not that special relationship is created between a 

political subdivision and a particular individual that triggers the public duty doctrine. See Syl. Pt. 

2, Wolfe v. City ofWheeling, 182 W.Va. 253,387 S.E.2d 307 (1989). The Court held that an 

individual must prove (1) an assumption by the local governmental entity, through promises or 

actions, of an affirmative duty to act on behalf of the party who was injured; (2) knowledge on 

the part of the governmental entity that inaction could lead to harm; (3) some form of direct 

contact between the local governmental entity's agents and the injured party; and (4) the injured 

party's justifiable reliance on the local governmental entity's affirmative undertaking. 

Jd.(emphasis added). 

1. 	 Evidence does not support an assumption by these Defendants, through 
promises or actions, of an affirmative duty to act on behalf of the Plaintiff or the 
decedent. 

Plaintiff alleges that the Defendant Patricia Green, as an agent of the Monroe County 

Commission, responded to the Plaintiff's home regarding vicious dogs. Plaintiff alleges that, 

during that supposed visit, Defendant Patricia Green gave assurances to the Plaintiff and her 



decedent that the problems created by the dogs would be taken care of. See Plaintiff's Amended 

Complaint, Paragraphs 23-25. Plaintiff alleges that Defendant Patricia Green came to the 

Plaintiff's home and specifically told the Plaintiff that the problem ofthe dogs on the her 

property ''would be taken care of." See Dreama Bowden Dep. 41:1 -44:13, July 20,2015. 

Based on this evidence, and other purported actions of Defendant Patricia Green not concerning 

the Plaintiff or her ~ecedent, Plaintiff alleges that a genuine issue of fact exists. 

Plaintiff has failed to meet her burden of providing more than a scintilla of evidence that 

the Defendants ever assumed an affirmative duty to act on behalf of the Plaintiff, by making a 

promise or assumption. The only evidence of a meeting between the Plaintiff and Defendant 

Patricia Green is the testimony of the Plaintiff herself. Plaintiff testified during her deposition 

that Patricia Green came to her house. See Dreama Bowden Dep. 55: 15 - 60:4, July 20, 2015. 

no other evidence of such a meeting was provided by the Plaintiff. The Plaintiff also relies on 

the testimony of the Plaintiff's son to prove the meeting occurred. However, Plaintiff's son Mr. 

Robert Ludwig testified that he did not remember a time when he saw law enforcement or 

animal control vehicles at Dreama Bowden's house. See Robert Ludwig Dep. 26:22 - 27: 4, 

February 3, 2016. Plaintiff's daughter-in-law, Linda Ludwig, testified that she recalled an 

animal control vehicle visiting her house, but that the driver asked for directions to the 

Blankenship residence. See Linda Ludwig Dep. 12:14 - 13:21, February 3, 2016. 

These two deponents lived next door to the Plaintiff, but neither of them testified to any 

recollection of Defendant, Patricia Green, going to the Plaintiff's home. While the Plaintiff 

relies on the fact that Mr. Ludwig saw the white truck that Defendant drove prior to the attack on 

the Plaintiff's decedent, Mrs. Ludwig testified under oath that the driver of the white truck 



specifically asked for directions to the Blankenship residence. See Linda Ludwig Dep. 12:14

13:21, February 3,2016. The fact that Mr. Ludwig saw an animal control truck in the area does 

very little to support the Plaintiff's allegation that a meeting happened between her and 

Defendant Green. 

Even assuming, arguendo, that the Defendant did go to Plaintiff's home in response to 

her 911 complaint, the conversation alleged to have occurred between the two would not amount 

to an assumption of an affirmative duty to act on the Plaintiff's behalf in a manner that would 

have prevented attack on the Plaintiff's decedent. Plaintiff alleges that Defendant Patricia Green 

came to her house in response to a 911 complaint concerning vicious dogs in her yard. See 

Dreama Bowden Dep. 56:21 - 59:19, July 20,2015. Plaintiff testified that she took what 

Defendant Green allegedly said to her, to mean that "the dogs would no longer be in our yard." 

See Dreama Bowden Dep. 58:24 - 59:19, July 20,2015. Plaintiff's decedent Mr. Bowden was 

not attacked in the Plaintiff's yard, but was attacked in the road near the vicinity of house of 

Justin Blankenship. See Trial Tr. State v. Kimberly Blankenship, 5:1 - 6:21, February 2,2011. 

Even if the meeting occurred as the Plaintiff alleges, based on her testimony, Plaintiff understood 

that Defendant Patricia Green would ensure the dogs in question would stay off of her property. 

In Randall v. Fairmont City Police Dept., a case relied on by the Plaintiff, the plaintiff 

appealed an order from the trial court granting the Fairmont City Police Department's motion to 

dismiss for failure to state a claim based on the police department's immunity. Randall v. 

Fairmont City Police Dept., 186 W.Va. 336, 339,412 S.E.2d 737, 740 (1991). On appeal, the 

West Virginia Supreme Court of Appeals overturned the trial court's order because the decedent 

in that case had called the police department several times, and a warrant was actually issued for 



the arrest of the perpetrator who threatened the life of the decedent, yet the police department 

took no action. ld at 340,412 S.E.2d at 741. The perpetrator went on to actually kill the 

Plaintiff's decedent in her car while she sat outside of the police station. ld. In the case at hand, 

however, Plaintiff admits that she made one call to Defendant Patricia Green concerning the 

dogs in her yard. See Dreama Bowden Dep. 55:6 - 56:17, July 20,2015. Plaintiff admits that 

neither she nor her husband ever made any other complaints, verbal or written, concerning the 

dogs in the neighborhood. ld. 

Therefore, even if the alleged meeting between the Plaintiff and Defendant Patricia 

Green did occur, this one conversation concerning the dogs in question remaining off of the 

Plaintiff's property would not amount to an assumption of a duty to act on behalf of the Plaintiff 

based on promises made by the Defendants. Based on the foregoing, Plaintiff has not offered 

substantial evidence to show that a jury could find in her favor that the meeting even occurred 

between herself and the Defendant Patricia Green, let alone that the Defendants made promises 

that amounted to an assumption of duty to act on behalf of the Plaintiff. 

2. 	 Plaintiff does not present evidence to support that Defendants had knowledge 
that inaction would lead to harm. 

Second, Plaintiff alleges that the Defendants Monroe County Commission and Patricia 

Green knew of the vicious acts of the dogs in Plaintiff's neighborhood to an extent that they 

knew harm would come if they did not act. Plaintiff alleges that Defendants knew this because 

Defendant Patricia Green testified that she knew specifically how dangerous Pit Bull dogs can 

be, and because she testified that Pit Bulls are the most complained about dog breed in Monroe 

County. See Patricia Green Dep. 18:24 -20:3,46:4 - 47:11, August 13,2015. 

However, Plaintiff has failed to present sufficient evidence to show that Defendants knew 



inaction would lead to hann such as that caused to the Plaintiff's decedent, Mr. Bowden. Prior 

to the attack on her husband, the Plaintiff had made only one complaint concerning vicious dogs 

in her neighborhood. See Dreama Bowden Dep. 55:6 - 56: 17, July 20, 2015. As described 

above, the facts surrounding even that complaint are fuzzy at best, and the Plaintiff has failed to 

present sufficient evidence to prove that Defendant Patricia Green came to her house responding 

such a complaint. 

Defendant Patricia Green did have prior knowledge of a Pit Bull in the neighborhood. 

Ms. Green testified that she had responded to a complaint regarding Mr. Mark Crook and an 

issue he had with a Pit Bull. See Patricia Green Dep. 23:21 - 24:11, August 13,2015. Mr. 

Crook complained to Ms. Green that a pit bull known as Echo was preventing Mr. Crook from 

exiting his vehicle. See Defendants' Exhibits D and E. However, the dog, Echo, did not attack 

or harm Mr. Crook. Id. Further, Ms. Green later went to the home of Justin Blankenship after 

Mr. Crook's complaint to investigate and issued Justin Blankenship a citation for harboring the 

dog, Echo in his home. See Patricia Green Dep. 50:19 - 52:6, August 13,2015. Ms. Green 

testified that Echo was not taken from the home when the citation was issued because Echo was 

not on the property. Id. at 91 :22 - 92:8. While issuing Justin Blankenship the citation at his 

house, Ms. Green confinned that no other pit bulls were in his house or on his property. Id. at 

36:20 - 37:14. 

Based on this evidence, Plaintiff has not shown that Defendants had knowledge that their 

inaction would lead to hann on the Plaintiff or Plaintiff's decedent. Defendant, Patricia 

Green,did issue a citation to Justin Blankenship for harboring the pit bull, Echo, but found no 

other pit bulls on the Blankenship property. Further, Echo was not on the Blankenship property 



at the time of the issuance of the citation, and Plaintiffs have failed to prove that Echo even took 

part in the attack on the Plaintiff's decedent. Therefore, Plaintiff has not met her burden of 

providing substantial evidence that would allow a jury to find in her favor that Defendants knew 

inaction would lead to harm. 

3. 	 Plaintiff has not proven direct contact between the Defendants and the decedent 
prior to the attack on the decedent. 

Thirdly, Plaintiff alleges that the Defendant, Patricia Green, spoke with the Plaintiff over 

the phone, traveled to the Plaintiff's home, and promised to take care of the situation concerning 

vicious dogs on the Plaintiffs property. See Dreama Bowden Dep. 56:21 - 59:19, July 20, 

2015. However, as described earlier, Plaintiff has not presented sufficient evidence to prove that 

this meeting ever occurred. Defendant Patricia Green testified under oath that she never visited 

the Plaintiffs property. See Patricia Green Dep. 48:1 -49:14, August 13,2015. Plaintiff's own 

son and daughter-in-law, who lived next door, testified that they never saw the County's animal 

control vehicle at the Plaintiffs house. See Robert Ludwig Dep. 26:22 - 27: 4, February 3, 

2016; see also Linda Ludwig Dep. 12:14 -13:21, February 3, 2016. Plaintiff's daughter-in-law 

further testified that, on the occasion she did see the County's animal control vehicle at her own 

house, the driver of said vehicle asked for directions to the Blankenship residence, not the 

Plaintiff's residence. See Linda Ludwig Dep. 12:14 -13:21, February 3, 2016. Further, 

concerning the Monroe County Commission, Petitioner specifically testified that she made no 

complaints, either written or verbal, to the sheriff's department or the Monroe County 

Commission. See Dreama Bowden Dep. 55:6 - 56:17, July 20,2015. 

According to Gooch v. W. Virginia Dep't ofPub. Safety, Plaintiff as the nonmoving party 

has the burden of rehabilitating the evidence attacked by the moving party or producing 



additional evidence showing the existence of a genuine issue for trial. Here, Plaintiff has not 

satisfied that burden. The only evidence provided by the Plaintiff is her own testimony, which is 

disputed by at least three other people, including her own son. Therefore, this Court finds that 

the Plaintiff has not proven this element of the Public Duty Doctrine. 

B. 	 Because Plaintiff has not satisfactorily proven the elements of the Public Duty 
Doctrine, the Defendants are immune from suit and the issues of proximate cause 
and punitive damages are moot. 

Based on the foregoing, Plaintiff has not proven that a special relationship existed 

between the Plaintiff and Defendant that defeats the immunity of the governmental entity. 

Therefore, because no special relationship existed, the Public Duty Doctrine does not apply and 

the Defendants Monroe County Commission and Patricia Green are immune from suit. Because 

these named Defendants are immune, the issues of proximate cause and punitive damages are 

moot and are not addressed. 

IV. CONCLUSION 

The Plaintiff has not presented sufficient evidence such that a reasonable jury could find 

against the Defendant on the issue of a special relationship between the Plaintiff and the 

Defendants Monroe County Commission and Patricia Green. Plaintiff has produced no sufficient 

evidence to prove that the Defendants made promises or took actions that showed an assumption 

of an affIrmative duty to act on behalfof the Plaintiff or her decedent. Plaintiff has further failed 

to sufficiently show that these named Defendants had any knowledge that harm would come 

from their failure to take action, or that these Defendants even made direct contact with the 

Plaintiff. The only evidence presented by the Plaintiff is her own testimony, and under the 

standard for summary judgement established in Gooch v. W. Virginia Dep't ofPub. Safety, this 

mere scintilla of evidence is not sufficient. 



Therefore, it appearing proper to do so, it is hereby ORDERED and ADJUDGED as 

follows: 

1. 	 The Defendant's Motion for Summary Judgment is GRANTED. 

2. 	 The Clerk of the Circuit Court is ordered to send a copy of this Order to the 

following parties if not registered for electronic notification: counsel of record and 

any parties proceeding pro se. 
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IN THE CIRCUIT COURT OF MONROE COUNTY, WEST VIRGINIA 

DIVISION I 


DREAMA BOWDEN AS ADMINISTRATRIX OF 
EST., 

) 

Plaintiff, ) 
) 

v. ) Case No.: CC-32-2011-C-lS 
) 

JUSTIN BLANKENSHIP ET ALS, ) 
Monroe County Commission, ) 

Patricia Green, ) 
Defendants. ) 

Dismissal Order 

On this day the Court reviewed the file, and it appearing proper to so, and nothing remaining to be done, it is hereby ORDERED and 
ADJUDGED as follows: 

I. The above styled action is hereby DISMISSED. The Clerk is directed to remove it from the docket and to provide a copy ofthis 
order to any pro se party, and counsel, not registered for electronic notification 

ENTERED this 2nd day of June, 2016. 
Is/Judge Robert Irons 

CIRCUIT COURT JUDGE 


