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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 16-0592 


STATE OF WEST VIRGINIA, 

Plaintiff Below, Respondent, 

v. 


ZACHARY ELIJAH BLAND, 


Defendant Below, Petitioner. 

STATE'S SUMMARY RESPONSE 

I. 


FACTS 


In February 2015, Zachary Bland ("Petitioner") and Karen Bland, husband and wife, were 

living in their home in Harrison County, West Virginia. App. 50-51. On February 17,2015, 

Petitioner and Karen drove to their friends' house to socialize and have some drinks. App. 59,66, 

74, 105. While there, Petitioner and Karen got into a small argument when Petitioner began flirting 

with another woman. App. 59, 68-69. Afterward, Petitioner and Karen left their friends' house and 

drove home. When they arrived, Karen got out of the car and went into the house, shortly after 

which she went into the bedroom to go to sleep; Petitioner did not enter the house at this time. App. 

51,59-60, 74-75, 105. 

Approximately 30 to 45 minutes later, at around 11 :00-11 :30 p.m. of this same night, 

Petitioner came into the house. App. 51,60, 74-75, 105. Shortly afterward, Petitioner went into the 

bedroom, turned on the light, jerked the pillows out from underneath Karen's head, and began 



arguing with her. Petitioner then left the bedroom and went into the living room, after which Karen 

got up from bed and went into the living room. App. 51, 60, 62, 75, 105-06, 109. There, Karen 

asked Petitioner for her pillows back. Petitioner, laughing at the time, responded "no." Karen again 

asked Petitioner for her pillows back, to which Petitioner again told Karen "no." App. 51, 76, 106, 

110. Petitioner then stated that he had had enough, threw the pillows down in a chair, stood up, 

walked toward Karen, picked her up over his head, told her he had had enough of her "ring shit," 

threw her on the couch and punched her in the face. App. 52-54,61, 77, 99, 106-07, 109-10. 

Also present and playing video ganles with each other in the living room at the time of this 

incident were Karen's sons (and Petitioner's stepsons), Tony Wanstreet and Mark Richards. App. 

54, 72-73, 76, 85, 104-05. Upon seeing his mother get hit, Tony Wanstreet pushed Petitioner back 

in order to get him offofher. App. 54,77-78,91,99,106,110. In return, Petitioner began pushing 

Tony onto Karen, who was still seated on the couch. App. 77-79, 90-91. At one point during this 

altercation, Tony turned away from Petitioner and faced his mother, at which point Petitioner 

punched Tony in the mouth thereby breaking his tooth. App. 41, 54-55, 79-80, 90-91, 99, 106-07, 

110, 123. 

For a short period after this initial incident, i.e., around five minutes, the situation calmed 

down. App. 55, 63,91. During this calm period, Tony went to the bathroom and Karen followed 

to check on him. At some point thereafter, Karen went into the kitchen. App. 55, 91-91, 99-101, 

107. There, Petitioner again attacked Karen when he "[tried] to hit" her by "[throwing] a chair" at 

her, picked her up, slammed her against a cabinet, and then threw her on the floor. App. 55, 107

108. Tony then came into the kitchen and asked what was going on. App. 55. At this point, 

Petitioner asked Tony "ifhe wanted some more," after which Petitioner "threw [Tony] against the 
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sink and tried to throw him on the floor[.]" App. 55. 

Following this second incident, Karen and Tony went into the living room. Petitioner then 

came in the living room where he "punched the TV, ... picked it up and busted it over his knee and 

then threw it on the floor[.]" App. 56,93, 108. Seeing this, Tony picked his mother up and carried 

her over to the next-door neighbors, at which point Tony called the police. App. 56, 58, 63 92, 93

94, 115. 

The next day, February 18,2015, a criminal complaint was filed against Petitioner charging 

him with two counts of misdemeanor domestic battery. The first count charged Petitioner with 

committing domestic battery against Karen Bland, while the second count charged Petitioner with 

committing domestic battery against Tony Wanstreet. See generally App. 1-2. 

Petitioner's trial took place in magistrate court in January 2016. At the close ofthe evidence, 

the magistrate court gave its charge to the jury. As part ofthis charge, the magistrate court instructed 

the jury on domestic battery for both victims, Karen Bland and Tony Wanstreet. As lesser included 

offenses of domestic battery, the magistrate court also instructed the jury on domestic assault for 

both victims. Thereafter, the jury began its deliberations, after which they delivered their verdict. 

The jury specifically found Petitioner not guilty ofcommitting domestic battery or domestic assault 

against Karen Bland. The jury likewise found Petitioner not guilty ofcommitting domestic battery 

against Tony Wanstreet, but found him guilty ofcommitting domestic assault against Mr. Wanstreet. 

On this conviction, the magistrate court fined Petitioner $100. See generally App. 194-96,201-11, 

231-33,293-94. See also generally App. 3-10. 

In February 2016, Petitioner filed an appeal to his magistrate court conviction with the circuit 

court. See generally App. 239-53. A hearing on this appeal was held befo:r:e the circuit court in April 
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2016, at the end of which the circuit court took the matter under advisement and indicated that it 

would issue a written order. See generally App. 274-94. Afterward, in May 2016, the circuit court 

did indeed issue such order, which order affirmed Petitioner's magistrate court conviction. See 

generally App. 296-306. 

Thereafter, Petitioner brought the current appeal. 

II. 

ARGUMENT 

THE MAGISTRATE COURT DID NOT COMMIT ERROR BY 
INSTRUCTING THE JURY ON THE OFFENSE OF DOMESTIC ASSAULT 
AS A LESSER INCLUDED OFFENSE OF DOMESTIC BATTERY. 

A. 	 Recap of Magistrate Court Proceedings and Posture of Current 
Appeal. 

Petitioner was originally charged with two counts of misdemeanor domestic battery. The 

first count charged Petitioner with committing domestic battery against his wife, Karen Bland. The 

second count charged Petitioner with committing domestic battery against his stepson, Tony 

Wanstreet. At trial, the magistrate court instructed the jury on domestic battery for both of these 

victims. Over the objection ofPetitioner, the magistrate court also instructed the jury on domestic 

assault for both victims, as lesser included offenses ofdomestic battery. Thereafter, the jury found 

Petitioner not guilty ofcommitting domestic battery or domestic assault against Karen Bland. The 

jury likewise found Petitioner not guilty ofcommitting domestic battery against Tony Wanstreet, but 

found him guilty of committing domestic assault against Mr. Wanstreet. 

Because Petitioner was acquitted ofall charges, including domestic assault, any question as 

to the validity of the magistrate court's domestic assault instruction, as such instruction relates to 
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Karen Bland, is moot. See State ex rei. Bluestone Coal Corp. v. Mazzone, 226 W. Va. 148, 155,697 

S.E.2d 740, 747 (2010) (internal quotation marks and citations omitted) ("Simply stated, a case is 

moot when the issues presented are no longer live or the parties lack a legally cognizable interest in 

the outcome."). See also Syl. Pt. 4, Cline v. Mirandy, 234 W. Va. 427, 765 S.E.2d 583 (2014) 

(internal quotation marks and citations omitted) ("Moot questions or abstract propositions, the 

decision of which would avail nothing in the determination of controverted rights of persons or of 

property, are not properly cognizable by a court."). Thus, the current appeal arises out ofthe validity 

ofthe magistrate court's instruction to the jury on the offense ofdomestic assault, as such instruction 

relates solely to Tony Wan street. 

B. Standard of Review. 

As itpertains to jury instructions, "[t]he basis ofthe objection [to the instruction] determines 

the appropriate standard of review." State v. Guthrie, 194 W. Va. 657, 671, 461 S.E.2d 163, 177 

(1995). "In this light, if an objection to a jury instruction is a challenge to a trial court's statement 

of the legal standard, this Court will exercise de novo review." Id. Along these same lines, "'the 

question ofwhether a jury was properly instructed is a question oflaw, and the review is de novo. '" 

Syl. Pt. 1, in part, State v. Shingleton, 222 W. Va. 647, 671 S.E.2d 478 (2008) (quoting Syl. Pt. 1, 

in part, State v. Hinkle, 200 W. Va. 280, 489 S.E.2d 257 (1996)). However, "'[w]hether facts are 

sufficient to justify the delivery of a particular instruction is reviewed by this Court under an abuse 

ofdiscretion standard. In criminal cases where a conviction results, the evidence and any reasonable 

inferences are considered in the light most favorable to the prosecution. '" Syl. Pt. 3, State v. 

Bradford, 199 W. Va. 338, 484 S.E.2d 221 (1997) (quoting Syl. Pt. 12, State v. Derr, 192 W. Va. 

165,451 S.E.2d 731 (1994)). 
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C. 	 Law on Lesser Included Offenses. 

"The question of whether a [party] is entitled to an instruction on a lesser included 
offense involves a two-part inquiry. The first inquiry is a legal one having to do with 
whether the lesser offense is by virtue of its legal elements or definition included in 
the greater offense. The second inquiry is a factual one which involves a 
determination by the trial court of whether there is evidence which would tend to 
prove such lesser included offense." 

Syl. Pt. 3, State v. Wilkerson, 230 W. Va. 366, 738 S.E.2d 32 (2013) (citations omitted). 

As to the first inquiry, 

"[t]he test ofdetermining whether a particular offense is a lesser included offense is 
that the lesser offense must be such that it is impossible to commit the greater offense 
without first having committed the lesser offense. An offense is not a lesser included 
offense if it requires the inclusion ofan element not required in the greater offense." 

Syl. Pt. 4, Wilkerson, supra (emphasis added) (citations omitted). 

Furthermore, "because the legal definition ofa lesser included offense requires its elements 

to be embraced within the greater offense, the primary factual inquiry will center on those elements 

ofthe greater offense which are different from the elements of the lesser offense." State v. Neider, 

170 W. Va. 662, 665, 295 S.E.2d 902, 905 (1982). On this basis, '" [w ]here there is no evidentiary 

dispute or insufficiency on the elements ofthe greater offense which are different from the elements 

of the lesser included offense, then the [party] is not entitled to a lesser included offense 

instruction.'" Syl. Pt. 3, State v. Phillips, 199 W. Va. 507, 485 S.E.2d 676 (1997) (quoting Syl. Pt.· 

2, State v. Neider, 170 W. Va. 662,295 S.E.2d 902 (1982)). 

D. 	 Response to Petitioner's Assertions. 

1. 	 Domestic Assault Is A Lesser Included Offense of 
Domestic Battery. 

As set forth above, as related to Tony Wanstreet (Petitioner's stepson), the magistrate court 
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instructed the jury on domestic battery, as well as domestic assault as a lesser included offense of 

domestic battery. On appeal, Petitioner asserts that the magistrate court committed error in 

instructing the jury as such. In making this assertion, Petitioner argues that domestic assault is not 

a lesser included offense ofdomestic battery. As further argued by Petitioner, this is so because the 

offense ofdomestic assault contains elements that are not included in the offense ofdomestic battery. 

See generally Pet'r's Br. 1,6-7,8-11. The State disagrees. 

To begin with, this Court has already expressed its inclination to find that domestic assault 

is a lesser included offense ofdomestic battery. Specifically, in State v. Brewer, No. 12-1291,2013 

WL 4726562, at *1 (W. Va. Sept. 3,2013), the Court stated the following: 

In December of2011, petitioner and her boyfriend ... were visiting friends when an 
altercation between the two occurred, prompting petitioner to leave the friends' home 
in her vehicle. As she was leaving, petitioner intentionally drove her vehicle into [her 
boyfriend], breaking his ankle, and then left the scene of the accident. In February 
of 2012, petitioner was indicted on one count of malicious assault, one count of 
leaving the scene of a crash involving personal injury, and one count of domestic 
battery. Following a jury trial in August of 2012, petitioner was convicted of 
malicious assault, leaving the scene of a crash involving personal injury, and 
domestic assault, a lesser included offense ofdomestic battery. 

(Emphasis added). Although not directly holding such, this language, at the very least, shows the 

Court's leaning towards finding that domestic assault is indeed a lesser included offense ofdomestic 

battery. 

Additionally, an examination of the elements of the offenses of domestic battery and 

domestic assault also weigh in favor ofdomestic assault being a lesser included offense ofdomestic 

battery. Inpertinent part, the domestic battery statute ("DBS") and domestic assault statute ("DAS"), 

W. Va. Code §§ 61-2-28(a) and (b), provide as follows: 
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(a) Domestic battery. -- Any person who unlawfully and intentionally makes physical 
contact force capable ofcausing physical pain or injury to his ... family ... member 
or unlawfully and intentionally causes physical harm to his ... family ... member, 
is guilty of a misdemeanor[.] 

(b) Domestic assault. -- Any person who unlawfully attempts to use force capable of 
causing physical pain or injury against his ... family ... member or unlawfully 
commits an act that places his ... family ... member in reasonable apprehension of 
immediately suffering physical pain or injury, is guilty of a misdemeanor[.] 

Under the DBS, domestic battery can be committed in two ways. First, this offense is 

committed when a defendant "makes physical contact force capable of causing physical pain or 

injury to his ... family ... member." Second, the offense is committed when a defendant "causes 

physical harm to his ... family ... member." Under the DAS, domestic assault can likewise be 

committed in two ways. First, this offense is committed when a defendant "attempts to use force 

capable ofcausing physical pain or injury against his ... family ... member." Second, the offense 

is committed when a defendant "commits an act that places his ... family ... member in reasonable 

apprehension of immediately suffering physical pain or injury." 

Obviously, the elements in the DAS specifying that domestic assault occurs when a defendant 

"commits an act that places his ... family ... member in reasonable apprehension of immediately 

suffering physical pain or injury" are not contained in the DBS. Nor will the State try to convince 

this Court otherwise, as to do so would be disingenuous on the State's part. Having said this, 

however, the two methods of committing domestic assault under the DAS are separated by the 

disjunctive "or." Because the two methods ofcommitting domestic assault are independent of one 

another, the DAS is also violated when a defendant "attempts to use force capable of causing 

physical pain or injury against his ... family ... member," although this same defendant did not 

commit an act that placed "his ... family ... member in reasonable apprehension of immediately 
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suffering physical pain or injury." 

With this point made, domestic assault is a lesser included offense ofdomestic battery. That 

is, all of the elements contained in the first method of committing domestic assault under the DAS 

are also contained within the DBS. Correctly, so too was the finding of the circuit court: "[t]he 

domestic assault that is committed by attempting, but failing, to commit domestic battery requires 

no additional elements not included in the [domestic] battery definition[.]" App. 301. More 

specifically, the first method ofcommitting domestic battery under the DB S occurs when a defendant 

"makes physical contact force capable of causing physical pain or injury to his ... family ... 

member." Likewise, the first method ofcommitting domestic assault under the DAS occurs when 

a defendant "attempts to use force capable ofcausing physical pain or injury against his ... family 

... member." The only appreciable difference between these two provisions is that the DAS has the 

word "attempts," whereas the DBS does not. However, from a commonsense standpoint, one cannot 

commit a crime without first attempting to do so. Thus, one cannot make physical contact force 

capable of causing physical pain or injury to his family member (as set forth in the first method of 

the DBS) without first attempting to do the same (as set forth in the first method of the DAS). 

On appeal, Petitioner takes issue with this analysis, stating that such analysis erroneously 

"synonymizes 'attempt' with 'intent' and is not consistent with the legal definition of 'attempt. '" 

Pet'r's Br. 10. In arguing such, Petitioner relies on the case ofState v. Mayo, 191 W. Va. 79, 443 

S.E.2d 236 (1994). See Pet'r's Br. 10. At Syllabus Point 4 of Mayo, the Court found that "'[i]n 

order to constitute the crime of attempt, two requirements must be met: (1) a specific intent to 

commit the underlying substantive crime; and (2) an overt act toward the commission ofthat crime, 

which falls short ofcompleting the underlying crime. '" (Citations omitted). In particular, Petitioner 
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emphasizes the second part ofthis definition - i.e., "an overt act toward the commission ofa crime, 

which falls short of completing the underlying crime." Pet'r's Br. 10. Building on this, Petitioner 

concludes that domestic assault is not a lesser included offense of domestic battery, as the DBS 

statute does not contain this element. Id 

Admittedly, unlike the first method ofcommitting domestic assault under the DAS, the first 

method of committing domestic battery under the DBS statute does not have the word "attempts" 

contained within it. However, apart from this difference, the language of these two provisions are 

nearly identical. This, along with the fact that this Court has already expressed its inclination to find 

that domestic assault is a lesser included offense ofdomestic battery, see Brewer, supra, weighs in 

favor of domestic assault being a lesser included offense ofdomestic battery. 

2. 	 There was Sufficient Evidence Presented at Trial for the 
Domestic Assault Instruction, as a Lesser Included Offense of 
Domestic Battery, to be Given to the Jury. 

On appeal, Petitioner asserts that even ifone were to assume that domestic assault is a lesser 

included offense of domestic battery, the magistrate court still committed error in giving the jury a 

domestic assault instruction. In making this assertion, Petitioner argues that all of the evidence 

presented at trial indicated that he actually struck Tony Wanstreet. Thus, as further argued by 

himself, there was no evidence that Petitioner attempted to commit domestic battery, but fell short 

ofactually committing domestic battery, which (had there been such evidence) would have justified 

the domestic assault instruction. See generally Pet'r's Br. 1, 7, 11-12. The State disagrees. 

Again, the second inquiry (of the two-part inquiry) for determining whether an instruction 

on a lesser included offense is warranted is "a factual one which involves a determination by the trial 

court ofwhether there is evidence which would tend to prove such lesser included offense." Syl. Pt. 
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3, Wilkerson, supra. Furthermore, "[w]hether facts are sufficient to justify the delivery of a 

particular instruction is reviewed by this Court under an abuse of discretion standard." Syl. Pt. 3, 

Bradford, supra. Lastly, in the case of criminal prosecutions, "the evidence and any reasonable 

inferences are considered in the light most favorable to the prosecution." ld. 

With this backdrop in place, the State concedes that there was evidence produced at trial 

showing that Petitioner did indeed strike Tony Wanstreet. The first instance of Petitioner striking 

Tony occurred in the living room when Petitioner ptillched Tony thereby chipping his tooth. The 

second instance of Petitioner striking Tony occurred in the kitchen. There, Petitioner threw Tony 

against the kitchen sink. After doing so, Petitioner tried to throw Tony on the floor. Thus, the fact 

that Petitioner tried to throw Tony to the floor, but did not succeed in doing so, shows that there was 

sufficient evidence adduced at trial to justify the magistrate court's lesser included offense 

instruction of domestic assault. 

As a final note, the circuit court found that Petitioner could have been separately charged and 

convicted ofdomestic assault given the evidence presented at trial. Based on this, the circuit court 

found that any error on the part of the magistrate court in instructing the jury on the offense of 

domestic assault, as a lesser included offense of domestic battery, was harmless. For the reasons 

stated in his brief, see generally Pet'r's Br. 1, 7, 12-15, Petitioner asserts that the circuit court 

committed error in making these findings. Because it believes that domestic assault is a lesser 

included offense ofdomestic battery and the magistrate court did not commit error in so instructing 

the jury, the State need not address Petitioner's claims on this point. 
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III. 

CONCLUSION 

Petitioner's conviction should be affirmed. 

Respectfully submitted, 

STATE OF WEST VIRGINIA, 

Respondent, 

By counsel 

PATRICK MORRISEY 
ATTORNEY GENERAL 

12 




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


NO. 16-0592 


STATE OF WEST VIRGINIA, 

Plaintiff Below, Respondent, 

v. 


ZACHARY ELIJAH BLAND, 


Defendant Below, Petitioner. 

CERTIFICATE OF SERVICE 

I, Benjamin F. Yancey, III, Assistant Attorney General and counsel for the Respondent, do 

hereby certify that I have served a true copy of the foregoing STATE'S SUMMARY RESPONSE 

upon Petitioner's counsel by depositing said copy in the United States mail, with first-class postage 

prepaid, on this 18th day ofNovember, 2016, addressed as follows: 

Lorena E. Litten, Esq. 

West Virginia Public Defender Corporation 


Fifteenth Judicial Circuit 

203 West Main Street 


Clarksburg, West Virginia 26301 



