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INTEREST OF AMICUS CURIAE 


Lambda Legal Defense and Education Fund, Inc. ("Lambda Legal") is the 

nation's oldest and largest legal organization committed to achieving the full 

recognition of the civil rights of lesbian, gay, bisexual, and transgender ("LGBT") 

people and people living with HIV through impact litigation, education, and policy 

advocacy. I Since its founding in 1973, Lambda Legal has strived to ensure 

freedom from discrimination for LGBT people and people living with HN by 

serving as counsel of record or amicus curiae in litigation regarding protections 

against discrimination under the law. See, e.g., Glenn v. Brumby, 663 F.3d 1312 

(11th Cir. 2011) (counsel); Taylor v. Rice, 451 F.3d 898 (D.C. Cir. 2006). Of 

particular relevance to this case is our work to ensure that statutory protections 

against discrimination based on sex, or because of the sex of the target are given 

their proper scope, without arbitrary exclusion ofLGBT individuals from their 

protective umbrella. See, e.g., Hively v. Ivy Tech Cmty. Coli., S. Bend, No. 15

1720,2016 WL 4039703 (7th Cir. July 28,2016) (counsel); Evans v. Georgia 

Regional Hospital, No. 15-15234 (lIth Cir.) (counsel); Hall v. BNSF Ry. Co., No. 

C13-2160 RSM, 2014 WL 4719007 (W.D. Wash. Sept. 22, 2014) (amicus); 

Terveer v. Billington, 34 F. Supp. 3d 100 (D.D.C. 2014) (amicus). This brief is 

I No party or counsel for either party either authored this brief in whole or in part 
or made a monetary contribution specifically intended to fund the preparation or 
submission of the brief. No person other than Lambda Legal, its members, and its 
counsel made such a monetary contribution. 
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submitted on motion for leave, neither party having replied to the request for 

consent emailed to them on September 8, 2016. 

SUMMARY OF THE ARGUMENT 

"You must remember this. A kiss is just a kiss." Except when it leads to a 

violent attack by an observer, leading to the obvious question of "Why?" The 

State maintains it can prove the attack would not have happened if Casey Johnson 

had been a woman kissing Zackery Johnson. But the Circuit Court disallowed 

making that case (or the similar case that Zackery Johnson would not have been 

attacked had Zackery been a woman kissing Casey Johnson), because such proof 

supposedly would not show that defendant Steward Butler violated W. Va. Code 

Ann. § 61-6-21(b), even though that section specifically outlaws "willfully 

injur[ing]" another person "because of such other person's ... sex." 

Simply put, nothing in the jurisprudence of this Court, or of the Supreme 

Court in interpreting similar laws proscribing discrimination "because of [an 

individual's] sex" supports the Circuit Court's dismissal of the indictment claims 

under Section 61-6-21. Both Courts have agreed that such laws proscribe 

mistreatment of an individual that would not have happened had they not been the 

sex they are. Moreover, coverage of the alleged acts here is supported by the 

universal recognition that mistreatment of people because of the interracial nature 
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oftheir relationship(s) is discrimination "because of' those individuals' race under 

the same laws, and that those statutes afford parallel coverage to race and sex bias. 

The Circuit Court did not even consider whether Butler's alleged acts were 

committed because of the 10hnsons' being male. Concluding that the alleged acts 

fit perfectly in a category of discrimination ("sexual orientation") that is not 

specified in the statute, the court below failed to assess whether coverage existed 

under a category ofbias ("sex") that the Legislature actually did proscribe. 

ARGUMENT 

I. 	 ATTACKING A MAN FORDOING SOMETmNG THAT 
WOMEN UNEVENTFULLY DO IS MISTREATMENT 
"BECAUSE OF SUCH PERSON'S ••. SEX" 

Under this Court's precedents, attacking somebody who is male for doing 

something (kissing a male) that would have engendered no reaction if done by a 

female, is an act committed "because of' the target's sex. While this Court has not 

construed the specific "because of' provision in Section 61-6-21, it has construed 

laws proscribing discrimination "because of' an individual's race or sex "to mean 

that the prohibited factor must be proven to be 'a motivating factor' but not 

necessarily the sole or even the primary motivating factor." Paul R. Sheridan, 

Hate Crime Law in West Virginia, 107 W. Va. L. Rev. 699, 706 and n.19 (2005) 

(citing Skaggs v. Elk Run Coal Co., 198 W. Va. 51,479 S.E.2d 561,585 (1996); 

Barefoot v. Sundale Nursing Home, 457 S.E.2d 152, 164 n.18 (W. Va. 1995). This 
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Court has also noted that women "may become sexual harassment targets for a 

variety offactors -- e.g., their age, personality, vulnerability, demeanor, physical 

appearance, or the proclivities oftheir harassers." Conrad v. ARA Szabo, 198 W. 

Va. 362, 372, 480 S.E.2d 801, 811 (1996). Nevertheless, it is always sex 

discrimination when the "operative fact is the woman's sex; it is a 'but for'" cause 

of the harassment. Id. 

Similarly, the u.S. Supreme Court, in construing Title VII, has articulated 

simple tests that the alleged acts here easily meet. In Phillips v. Martin Marietta, 

400 U.S. 542 (1971), the Court ruled that Title VII is violated by having "one 

hiring policy for women and another for men -- each having pre-school-age 

children." Id at 544. In City ofLos Angeles, Dep't ofWater & Power v. Manhart, 

435 U.S. 702, 98 S. Ct. 1370,55 L. Ed. 2d 657 (1978), the Court articulated the 

"simple test" that Title VII is violated if there is "treatment of a person in a manner 

which but for that person's sex would be different." Id. at 711. 

The alleged acts by Butler clearly satisfy the test for acts committed because 

of the target's sex. If an individual has one "dating policy" or "kissing policy" for 

women dating men, and another for men dating men, and attacks the latter, the 

attack has been committed "because of such person's ... [sex]." See Phillips, 400 

U.S. at 544. Butler plainly is alleged to have treated the Iohnsons "in a manner 

which but for that person's sex would be different." City ofLos Angeles, Dept. of 
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Water and Power, 435 U.S. at 711. In this Court's parlance, the "operative fact" 

and "but for cause" ofthe harassment here was the fact that the Johnsons are 

males. Conrad, 198 W. Va. at 372. Numerous courts have agreed with this simple 

logic. See, e.g., Isaacs v. Felder Servs., LLC, 143 F. Supp. 3d 1190, 1194 (M.D. 

Ala. 2015) ("If a business fires Ricky because ofhis sexual activities with Fred, 

while this action would not have been taken against Lucy if she did exactly the 

same things with Fred, then Ricky is being discriminated against because ofhis 

sex." (citation, original alterations, and internal ellipses omitted)); Koren v. Ohio 

Bell Tel. Co., 894 F. Supp. 2d 1032, 1038 (N.D. Ohio 2012); Heller v. Columbia 

Edgewater Country Club, 195 F. Supp. 2d 1212, 1223 (D. Or. 2002) ("A jury 

could fmd that Cagle would not have acted as she (allegedly) did ifPlaintiff were a 

man dating a woman, instead ofa woman dating a woman. If that is so, then 

Plaintiff was discriminated against because ofher gender.") (footnote omitted); see 

also Videckis v. Pepperdine Univ., 150 F. Supp. 3d 1151, 1161 (C.D. Cal. 2015) 

("If Plaintiffs had been males dating females, instead of females dating females, 

they would not have been subjected to the alleged different treatment. Plaintiffs 

have stated a straightforward claim of sex discrimination under Title IX."). 
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II. 	 FURTHER SUPPORT FOR COVERAGE IS THE 
JUDICIAL CONSENSUS THAT VIOLENCE OR 
DISCRIMINATION AGAINST A PERSON BECAUSE 
OF THE INTERRACIAL NATURE OF THEIR 
RELATIONSHIP VIOLATES A STATUTE 
PROSCRIBING MISTREATMENT BECAUSE OF THE 
TARGET'S RACE. 

The Circuit Court's holding that attacking someone because of his same-sex 

relationship is not "because of ... sex" is in fundamental conflict with holdings 

that mistreatment of someone because ofhis interracial relationship is "because of' 

such person's race under hate crimes laws and Title VII.2 

In W. Virginia Human Rights Comm'n v. Wilson Estates, Inc., 202 W. Va. 

152, 503 S.E.2d 6 (1998), this Court held "that under the West Virginia Fair 

Housing Act, a cause of action exists for discrimination directed against a tenant 

based on the race of those individuals with whom the tenant chooses to associate." 

2 Any argument that Butler does not manifest animus towards men is irrelevant. 
Unlike other hate crimes statutes, the West Virginia law has no requirement that 
the violence/threat occur because of"bias" or "prejudice" directed at the 
enumerated trait. See Helia Garrido Hull, The Not-So-Golden Years: Why Hate 
Crime Legislation Is Failing A Vulnerable Aging Population, 2009 Mich. St. L. 
Rev. 387,410 and n.l65 (2009). The North Carolina Court ofAppeals held that its 
similar statute was violated by targeting Hispanics because the defendants "thought 
Hispanics carry large sums of cash and are less likely to report crimes committed 
against them." State v. Hatcher, 136 N.C. App. 524, 527, 524 S.E.2d 815, 817 
(2000). The conviction was valid because "[t]here is no language in the statute to 
suggest a limiting requirement that the defendant harbor animosity toward a race or 
ethnic group. The statute merely provides that the offense be committed against a 
victim "because of the victim's" covered trait. 
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202 w. Va. 152, 160,503 S.E.2d 6, 14 (1998). Interestingly, the concurrence by 

Justice McCuskey argued that the Court swept too broadly in its reasoning 

because, under some statutes, there is a requirement that the discrimination be 

because of "such individual's race" and not just on the basis of race generally or 

the race ofothers with whom the plaintiff associates. See Id., 202 W. Va. at 162, 

503 S.E.2d at 16. But that concern is not applicable when the bias is against the 

relationship because of its interracial or same-sex nature, because such bias is 

necessarily taking into account the races or the sex ofboth partners. The Supreme 

Court has acknowledged that, even when spouses of employees are the focus ofthe 

discrimination, if it results in sex-based differential treatment of employees, Title 

VII is violated. Newport News Shipbuilding & Dry Dock Co. v. E.E.D.C., 462 U.S. 

669, 684, 103 S. Ct. 2622, 2631 (1983). 

The Sheridan article specifically responds to the McCuskey concurrence by 

noting that the hate crimes law should apply "[i]f either member of an interracial 

couple were targeted because of the interracial nature of that couple, [and] that 

person would not have been targeted if they had been the same race of their 

partner." Sheridan, 107 W. Va. L. Rev. at 706. The point is supported by many 

hate crimes cases, in which courts have recognized that bias against interracial 

couples or mixed-race individuals provides evidence of acts taken because of race. 

See United States v. Woodlee, 136 F.3d 1399, 1410 (10th Cir. 1998) ("Evidence of 
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past racial animosity is relevant to establish" that the defendant acted "because of 

the victims'" race, specifically that the defendant had "refused to go" to an event 

upon learning that "a woman of 'mixed race' would also attend"); United States v. 

Franklin, 704 F.2d 1183 (lOth Cir.1983) ("evidence of the defendant's assault on 

an interracial couple four years earlier" admissible in prosecution of attack of two 

black joggers to show that defendant "willfully injur[ed] 'any person because of 

his race."') (citing 18 V.S.C.A. § 245(b) (West»; United States v. Johns, 615 F.2d 

672,675 (5th Cir. 1980) (similar statute covers violence intended to "discourage 

both interracial living arrangements and interracial dating" because "defendants 

intended by their conduct to interfere with the exercise of the rights of the attacked 

individuals and others to live where they wish regardless of their race or color."); 

Roten v. Sec'y, Dep't o/Corr., No. 8:05CV374 T24MSS, 2006 WL 1992374, at *7 

(M.D. Fla. July 14, 2006) (citing evidence that defendant "believed the races 

should not mix, and [] was aware that an interracial couple and mixed-race 

children resided at the victims' house."). 

Also, the courts to consider the question unanimously agree under Title VII 

that mistreatment of an employee or a potential employee because ofhis or her 

interracial association(s) is actionable as discrimination because of the employee's 

race. Floydv. Amite Cty. Sch. Dist., 581 F.3d 244,250 (5th Cir. 2009); Holcomb 

v. lana Call., 521 F.3d 130, 138-39 (2d Cir. 2008); Deffenbaugh-Williams v. Wal
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Mart Stores, 156 F.3d 581, 588-89 (5th Cir. 1998); Stacks v. Southwestern Bell 

Yellow Pages, Inc., 27 F.3d 1316, 1327 n.6 (8th Cir. 1994); Parr v. Woodmen of 

the World Life Ins. Co., 791 F.2d 888,891-92 (lIth Cir. 1986); Sperling v. United 

States, 515 F.2d 465,484 (3d Cir. 1975), cert. denied, 426 U.S. 919 (1976); 

Chacon v. Ochs, 780 F. Supp. 680 (C.D. Cal. 1991); Whitney v. Greater New York 

Corp. ofSeventh-Day Adventists, 401 F. Supp. 1363, 1366 (S.D.N.Y. 1975); 

Gresham v. Waffle House, Inc., 586 F. Supp. 1442, 1445 (N.D. Ga. 1984); Holiday 

v. Belle's Rest., 409 F. Supp. 904 (W.D. Pa. 1976); see also McGinestv. GTE Servo 

Corp., 360 F.3d 1103, 1118 (9th Cir. 2004) (in black employee's Title VII action, 

trial court incorrectly ignored evidence of a white co-worker's harassment because 

of his support for black employees because "Title VII has ... been held to protect 

against adverse employment actions taken because of the employee's close 

association with black friends or coworkers") (citation omitted); Victoria Schwartz, 

Title VII: A Shift From Sex to Relationships, 35 Harvard Journal of Law & Gender 

209, 246 (Jan. 2012) ("In the past thirty years, every case to consider a relational 

discrimination claim in the context of race has held that Title VII applies to such 

claims."). 

Indeed, the courts holding that Title VII's race provision is implicated by 

mistreatment because of one's interracial relationship are often dismissive of the 

notion that one could contend otherwise. See Holcomb, 521 F.3d at 138 ("The 
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reason is simple: where an employee is subjected to adverse action because an 

employer disapproves of interracial association, the employee suffers 

discrimination because of the employee's own race."); Gresham, 586 F. Supp. at 

1445 ("the logic ... is irrefutable. Clearly, ... but for their being white, the 

plaintiffs in these cases would not have been discriminated against. This Court 

cannot imagine what more need be alleged to bring such plaintiffs within the plain 

meaning ofTitle VII's proscription of discrimination against an individual 

'because of such individual's race. '''); Whitney, 401 F. Supp. at 1366 

("Manifestly," if the firing was because "the defendant disapproved of a social 

relationship between a white woman and a black man, the plaintiffs race was as 

much a factor in the decision to fire her as that of her friend.,,).3 

Mistreatment of somebody because they are in a same-sex relationship 

should stand on equal footing with mistreatment based on an interracial 

relationship where the statute proscribes acts "because of' an individual's race or 

3 The principle has been held to apply to discrimination based on categories other 
than race in Title VII, and also for discrimination claims under similar statutes. 
Reiter v. Ctr. Consolo Sch. Dist. No. 26-JT, 618 F. Supp. 1458, 1460 (D. Colo. 
1985) (recognizing Title VII's coverage of"discrimination in employment based 
on [Reiter's] 'close association with the Spanish citizens of the district. ",). 
Additionally, most circuits have allowed claims to proceed under 42 U.S.C.A. § 
1981 when a white person alleges discrimination because of his association with a 
black person. Patrickv. Miller, 953 F.2d 1240,1250 (lOth Cir. 1992) (citing 
cases); Chandler v. Fast Lane, Inc., 868 F. Supp. 1138, 1143 (E.D. Ark. 1994) 
(citing cases). 
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sex and "on its face treats each of the enumerated categories exactly the same." 

Price Waterhouse v. Hopkins, 490 U.S. 228, 243, 109 S. Ct. 1775, 104 L. Ed. 2d 

268 (1989) n.9. Thus, while the interracial relationship argument has not been 

made frequently in Title VII cases until recently,4 it has met with a warm reception. 

See Videckis v. Pepperdine University, 100 F.Supp. 3d 927, 936 (C.D. Cal. 2015) 

("[A] policy that female basketball players could only be in relationships with 

males inherently would seem to discriminate on the basis ofgender."); Isaacs, 143 

F. Supp. 3d at 1193 ("Title VII ... prohibits employers from treating an employee 

or applicant differently than other employees or applicants based on the fact that 

such individuals are in a same-sex marriage or because the employee has [or is 

interested in having] a personal association with someone of a particular sex." 

(quoting Baldwin, 2015 WL 4397641, at *7»); see also Hively, 2016 WL 4039703, 

at * 13 (expressing unqualified agreement with the argument that "ifTitle VII 

protects from discrimination a white woman who is fired for romantically 

4 The reticence to analogize to interracial relationships may have been due to the 
fact that the law's treatment of intimate relationships between same-sex couples has 
shifted dramatically. Before Lawrence v. Texas, 539 U.S. 558 (2003), Supreme 
Court precedent allowed states to criminalize intimate relations between same-sex 
couples. The law's prior unequal treatment of same-sex and different-sex couples 
undermined the ability to make Title VII comparator arguments in the past. See, 
e.g., Foray v. Bell Atl., 56 F. Supp. 2d 327,329-30 (S.D.N.Y. 1999). Nationwide 
marriage equality after Obergefell v. Hodges, 135 S. Ct. 2584 (2015), removes any 
doubt about the true apples-to-apples comparison to render this argument 
unassailable. 
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associating with an African-American man, then logically it should also protect a 

woman who has been discriminated against because she is associating romantically 

WI·th another woman. ..").5 

5 In referring to Title VII cases, amicus acknowledges that they provide conflicting 
answers to the ultimate question facing the Court. Courts are increasingly 
recognizing coverage of sexual orientation discrimination as sex discrimination, 
but older precedent is an obstacle to the development of the law. See Hively, 2016 
WL 4039703 and cases cited therein. Thus, when some federal courts lose sight of 
basic tenets of sex discrimination, this Court should follow its previous path of 
keeping its jurisprudence from similar derailments. 

For example, history has not been kind to the holding in Gen. Elec. Co. v. Gilbert, 
429 U.S. 125,97 S. Ct. 401, 50 L. Ed. 2d 343 (1976) that pregnancy discrimination 
was not "because of ....sex" under Title VII. E.g., Jeffrey W. Stempel, The Worst 
Supreme Court Case Ever? Identifying, Assessing, and Exploring Low Moments 0/ 
the High Court, 12 Nev. L.J. 516, 519 (2012) (labelling as "the 'usual suspects' of 
bad Supreme Court decisions: Dred Scott, Plessy v. Ferguson, Korematsu, or even 
General Electric Co. v. Gilbert.") (footnotes omitted). The Gilbert decision forced 
Congress to pass the Pregnancy Discrimination Act to cover discrimination that 
many, including this court, felt was within the original proscriptions of Title VII as 
passed in 1964. Frank's Shoe Store v. W. Virginia Human Rights Comm'n, 179 W. 
Va. 53, 59, 365 S.E.2d 251,257 (1986). At issue in Frank's Shoe Store was 
whether the West Virginia Human Rights Act ("WVHRA") encompassed 
pregnancy discrimination despite not mentioning it, when the Supreme Court had 
ruled ten years earlier that Title VII did not - until Congress specifically passed an 
amendment so providing. This Court specifically declined to follow Gilbert, 
instead citing the broad goals of the WVHRA (shared by Title VII) in ruling that 
the WVHRA's proscription of sex discrimination encompassed pregnancy 
discrimination, despite the state legislature's not adding a specific pregnancy 
provision after Gilbert. See Id., 179 W. Va. at 59, 365 S.E.2d at 257 (citing the 
purpose "to eliminate all discriminatory practices including discriminatory 
treatment of men, as well as women" irrespective ofwhether "the discriminatory 
act adversely affects only a small group of a protected class, as is the case with 
pregnant women"); City o/Los Angeles, Dept. o/Water and Power, 435 U.S. at 
707 (Title VII strikes "at the entire spectrum ofdisparate treatment ofmen and 
women resulting from sex stereotypes"); Phillips, 400 U.S. at 544 (employer 
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ill. THE CIRCUIT COURT'S CONTRARY ANALYSIS IS NOT 
PERSUASIVE, AS IT GAVE NO CONSIDERATION TO 
WHETHER BUTLER'S ALLEGED ACTS WERE "BECAUSE 
OF [THE JOHNSONS'] SEX." 

So why did the Circuit Court fail to recognize that Butler's alleged actions 

were because of the 10hnsons' sex? The Circuit Court did not even engage in that 

inquiry, seemingly for two reasons. First, it pretermitted the inquiry by ruling that 

the failure to include the words "sexual orientation" in the statute was fatal to 

coverage of any act perpetrated because of the target's sexual orientation. Second, 

it relied on a "concession" from the prosecution about the scope of the statute 

something this Court need not and should not do. 

1. 	The Circuit Court Erred in Concluding that the Absence 
of the Term "Sexual Orientation" in the Statute Is Fatal 
to Coverage of Butler's Alleged Acts. 

The Circuit Court's analysis consisted of (1) citing legal dictionary 

defInitions of"sex" and "sexual orientation" (Order Regarding Applicability ofW. 

Va. Code Ann. § 62-6-21 and Setting Trial Date ("Order") at 3); (2) noting the 

number of states that have hate crimes statutes referencing "sex" but not "sexual 

orientation;" the number that reference sexual orientation" but not "sex;" and the 

number that reference both (Order at 4), and (3) concluding that "it is plain that 

policy discriminating against only a subset of all women employees still violates 
Title VII). 
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there are two distinct categories ofpotential discrimination: discrimination based 

on sex and discrimination based on sexual orientation." (Order at 5). Several 

faulty premises are at work here. 

First, the articulation of categories in a discrimination or hate crimes law is 

not an assertion that each type ofdiscrimination is mutually exclusive of the 

others. Indeed, the first two categories in Titles VI and VII of the preeminent Civil 

Rights Act of 1964 are "race" and "color," which "clearly overlap." 42 V.S.C.A. § 

2000d; 42 V.S.C.A. § 2000e-2; V.S. Equal Employment Opportunity Commission, 

"Facts About Race/Color Discrimination," available at 

https:llwwwl.eeoc.govlleeoc/publications/fs-race.cfm?renderforprint=l. Along 

the same lines, discrimination against Anglicans but not Episcopalians, or against 

Greek Orthodox adherents might sound in national origin discrimination as well as 

religious discrimination. And certainly there is no rule against legislatures passing 

redundant or overlapping legislation generally, nor do efforts to clarify a law or 

make a strong statement ofprinciple mean that coverage was unavailable 

previously. See Fabian v. Hosp. o/Cent. Connecticut, No. 3:12-CV-1154 (SRV), 

2016 WL 1089178, at *14 n.12 (D. Conn. Mar. 18,2016) (interpreting state law 

banning sex discrimination to cover gender identity discrimination even·prior to 

the state amending that law to specify "gender identity" coverage; "The fact that 

the Connecticut legislature added that language does not require the conclusion 
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that gender identity was not already protected ... because legislatures may add 

such language to clarify or to settle a dispute about the statute's scope rather than 

solely to expand it."). 

Additionally, this Court has taken a dim view of attempts to qualify or 

contradict the otherwise plain meaning ofbroad statutory language terms by 

pointing out the absence of specific language, found in other provisions, which 

clearly apply to the situation. For example, this Court held that a "lawfully 

revoked" license meant one lawfully revoked in West Virginia or other states, 

despite the absence of the "revoked by this state or any other jurisdiction" phrase 

found in the immediately preceding subsection of the same statute. State v. 

Euman, 210 W. Va. 519, 522, 558 S.E.2d 319,322 (2001). What mattered was 

that the Legislature "clearly stated" that one cannot drive on state roads after one's 

license "has been lawfully revoked for driving under the influence of alcohol;" not 

that "the Legislature chose" not to include the clarifying language that the driver 

argued was necessary. Id. 

The Circuit Court posits that "In enacting W. Va. Code Ann. § 61-6-21 (b), 

the West Virginia legislature could have included sexual orientation as an area of 

protection; alternately, the legislature could have amended the law to include 

protection based on sexual orientation during any of its sessions." (Order at 5). 

But that observation seems to assume that there should be legal significance to that 
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hypothetical course of conduct, which is not the case. Courts cannot shrink from 

their duty to interpret properly the actual laws on the books, wishing that the 

legislature had addressed explicitly the precise case before the court. See Local 

598, Council 58 Am. Fed'n v. City o/Huntington, 173 W. Va. 403, 405,317 S.E.2d 

167, 168-69 (1984). At issue in Local 598 was Huntington's capacity to enter into 

collective bargaining agreements. While the legislature had enacted a law 

"providing that' [E]very municipality shall have plenary power and authority: ... (2) 

to contract and be contracted with,'" the case turned on whether that "general grant 

ofauthority" was sufficient in light of "the legislature's continued unwillingness to 

adopt a proposal allowing collective bargaining agreements specifically." Id., at 

405. This Court deemed the broad contracting authority that the Legislature 

actually did bestow to be more important than its subsequent, repeated withholding 

of its blessing of the specific instance of the authority to enter into collective 

bargaining agreements: 

"The failure of the legislature to enact a particular law is 
not evidence that the legislature rejected the policy underlying 
that bill. Legislatures are purposely designed to make the 
passage of any law difficult.. ... we also cannot assume that the 
failure to get a particular bill through the elaborate committee 
structures of a bicameral legislature indicates that there is not 
public support for that action." 

Id. 
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Local 598 undermines the Circuit Court's reliance on the legislative failure 

to incorporate "sexual orientation" when passing the statute in 1987 or to add it 

thereafter. In fact, before 1987, only one state (California) had a hate crimes law 

covering sexual orientation. Jeffrey E. Cohen, Public Opinion in State Politics 

(Stanford Dniv. Press 2006) at 168. Two other states (Connecticut and Maine) 

added such coverage in 1987. [d. So the fact that several states have such laws 

today says nothing about West Virginia's choice in 1987 not to be in the vanguard 

ofhaving explicit "sexual orientation" coverage. And it should be obvious that, 

because the proper interpretation of sex discrimination covers instances of sexual 

orientation bias, the Legislature's decision not to join the trend of states passing 

explicit "sexual orientation" protections is of no moment. In short, the 

legislature's inaction should be seen as it was in Local 58: irrelevant, given that 

coverage of the specific situation at issue was found in the general provision that 

was actually enacted. See United States v. Craft, 535 U.S. 274, 287 (2002) 

("[ c ] ongressional inaction lacks persuasive significance because several equally 

tenable inferences may be drawn from such inaction, including the inference that 

the existing legislation already incorporated the offered change" (internal citation 

and quotation omitted)); Girouard v. United States, 328 U.S. 61, 70, 66 S. Ct. 826, 

90 L. Ed. 1084 (1946) ("The silence ofCongress and its inaction are as consistent 
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with a desire to leave the problem fluid as they are with an adoption by silence of 

the rule ofthose cases.,,).6 

Nobody can fault courts or activists for urging the legislature, for many 

reasons, to pass explicit protections of vulnerable groups. But the Legislature's 

declining that invitation simply means that a court must the construe the statute it 

has, not the one it wishes it has. And here, the statute covers the alleged acts of 

defendant Butler. 

2. This Court Should Not Rely on the Prosecution's 
Incorrect Concession Below, as the Circuit Court Did. 

The Circuit Court essentially began its analysis by citing the prosecution's 

incorrect position that the court "disregard the construction of the statute that omits 

any mention ofprotection for sexual orientation, because such a literal 

6 Moreover, exclusion of acts committed because of the target's sex and sexual 
orientation from coverage cannot be justified under the oft-cited principle that "the 
primary object in construing a statute is to ascertain and give effect to the intent of 
the Legislature." E.g., Syllabus Pt. 5, State v. Sulick, 232 W.Va. 717, 753 S.E.2d 
875 (2012). As pointed out, the Legislature would be justified in declining to add 
"sexual orientation" bias to the statute explicitly, considering the coverage already 
provided by the statute in passed in 1987. Moreover, in the specific context of 
statutes proscribing bias "because of' a specified trait, this Court embraced "both 
the holding and reasoning articulated in Oncale v. Sundowner Offshore Services, 
Inc., 523 U.S. 75, 118 S.Ct. 998 (1998). Willis v. Wal-Mart Stores, Inc., 202 W. 
Va. 413,417, 504 S.E.2d 648, 652 (1998). Oncale prioritized statutory language 
over the presumed intent of the legislature, holding that courts must entertain all 
claims that "meet the statutory requirements" even if the type of claim "was 
assuredly not the principal evil Congress was concerned with when it enacted Title 
VII." Willis, 202 W. Va. at 416. 
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construction, though apparently warranted by the literal sense of the words in the 

statute, would clearly lead to injustice and absurdity." (Order at 3). Thus, it is 

somewhat understandable that the Circuit Court did not undertake the analysis of 

whether Butler's alleged actions fit the "literal sense of the words in the statute," 

specifically the prohibition against attacks on individuals "because of such 

person's ... [sex]." Amicus expresses no opinion about the propriety of the 

Circuit Court for Cabell County holding the Cabell County's prosecutor's office to 

its legal concessions. 

However, this Court has recognized that it stands in a much different 

position and must interpret the law properly for the state irrespective ofwhether 

the parties have properly "addresses the dispositive issue in this case." State v. 

Blake, 197 W. Va. 700, 706, 478 S.E.2d 550,556 (1996). Blake cited Supreme 

Court authority in its recognition that, irrespective of any shortcomings or errors on 

the part of the parties, the Court is empowered to arrive at the correct interpretation 

of the law on its own. Id. at n.l0 ("'When an issue or claim is properly before the 

court, the court is not limited to the particular legal theories advanced by the 

parties, but rather retains the independent power to identify and apply the proper 

construction ofgoverning law."') (quoting U.S. Nat. Bank ofOregon v. Indep. Ins. 

Agents ofAm., Inc., 508 U.S. 439, 446, 113 S. Ct. 2173, 2178, 124 L. Ed. 2d 402 

(1993) and Kamen v. Kemper Fin. Servs, Inc., 500 U.S. 90, 99, 111 S.Ct. 1711, 
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1718 (1991). Indeed, Kamen has been cited by courts in recognizing that not only 

can they go beyond the parties' presentations to arrive at the correct law, but they 

must. Smith v. Clark/Smoot/Russell, 796 F.3d 424,434 n.6 (4th Cir. 2015) 

("Regardless, we must apply the correct law ..."); Columbia Gas Transmission 

Corp. v. Exclusive Nat. Gas Storage Easement, 962 F .2d 1192, 1195 n.4 (6th Cir. 

1992) (''we nevertheless recognize that we can, and indeed must, address this issue 

before proceeding to the merits of the dispute."). 

CONCLUSION 

Amicus respectfully requests that this Court reverse the May 13,2016, order 

of the Circuit Court, declaring that W. Va. Code Ann. § 61-6-21 does not apply to 

violence against a man, because ofhis intimacy with a man. 
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