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I. STATEMENT OF THE CASE 


The Respondents would like to highlight additional areas of the case. It appears the 

Petitioners' brief is void of any mention of the hiring of their structural engineer, Tammy St. 

Clair. Included in the investigation of this claim, the Petitioners hired and retained Ms. st. Clair, 

an engineer. A.R. 505, 566, 567, 717, 722-723. Ms. St. Clair was hired to inspect the site to 

detemline the cause of the damage. A.R. 193-194. The oral report of Erie's structural engineer, 

wherein she opined that poor excavation was a cause, was buried "in the claim file notes and 

concealed until this litigation was filed. A.R. 567-578. Defendant Myers learned from Ms. St. 

Clair that a cause of the rockfall was poor excavation and failed to address this issue in the denial 

letter. A.R. 13-20, 569-570. Defendant Myers awaited the written report of Ms. St. Clair before 

issuing the Chabers a denial letter on March 24,2014. A.R. 19-26. The Petitioners in this matter 

specifically relied upon the report of Ms. St. Clair to end the investigation and deny the claim. 

A.R. 576,590-591. Further, the report of Ms. St. Clair was included in the denial letter ofMarch 

24, 2014. A.R. 13-20. It is important to note that St. Clair refused to offer any opinions 

concerning the poor excavation issue at trial. A.R. 102-103. Additionally, Jack Spadaro testified 

during trial that a cause of the damage was improper excavation. A.R. 546-547. 

II. SUMMARY OF ARGUMENT 

The trial court found that the Chabers' property was damaged as a result of a rockfall that 

occurred due to natural and man-made causes. A.R. 291-92. Two (2) separate pieces of 

evidence were significant at trial. First, the oral report of Erie's structural engineer, Ms. St. 

Clair, was buried in the claim file notes. Secondly, if the cause of the earth movement is of no 

moment to Erie, then why did they hire a structural engineer to opine to the cause of damage 

before rendering a denial letter on this catastrophic claim? Further, Erie attempted to have Judge 



Stucky mis-read the ensuing loss clause. Clearly, concealing critical facts concerning causation, 

hiring experts that Erie now contends are unnecessary, and asking Judge Stucky to mis-read 

policy provisions failed to impress Judge Stucky during the trial of this matter. 

The earth movement exclusion does not unambiguously exclude excavation because there 

is not a single mention of the word excavation in the exclusion drafted by Erie. The exclusion 

relied by petitioner lists examples of earth movement, including earth sinking, rising and 

shifting. Yet, excavation, a common way of moving earth, is nowhere mentioned. If Erie's policy 

drafters knew how to exclude a specific event when they wanted to, for example, earth sinking, 

rising or shifting, Erie could have easily provided language stating "excavation, including any 

earth sinking, rising, or shifting relating to any such event." Obviously, excavation is not listed 

in a clear language. Having failed to unambiguously exclude excavation, Erie is required to show 

that sinking, rising, and shifting were meant to include excavation. Obviously, excavation as 

recorded in the claim file notes by Defendant Myers is dramatically different from the gradual 

processes of earth sinking, rising, and shifting. 

Further, the language "is caused by any act of nature or is otherwise caused" should not 

resolve the ambiguities in Erie's favor. The exclusion is hardly unambiguous as it relates to the 

excavation of earth. Clearly, if Erie meant to exclude sinking, rising or shifting as a result of 

excavation as Defendant Myers learned from Erie's expert - why not just say so? 

Earth movement cases should be examined on a case-by-case basis as pointed out by the 

Petitioners. This Court in Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 509 S.E. 2d 1 

(1998), had before it an earth movement exclusion and examined it thoroughly. There is nothing 

new before this Court. Judge Stucky's order should not be disturbed. If Erie believed that the 

cause of the earth movement was not important to this claim, why did they hire a structural 
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engineer to determine the cause? If Erie wanted to exclude a loss caused by excavation, why not 

just say so? 

As to the ensuing loss provision, there is more than one reading to the exception. The 

policy says "This exclusion applies regardless of whether any of the above, in Paragraphs S.a. 

through S.d., is caused by an act of nature or is otherwise caused. But if Earth Movement, as 

described in S.a. through S.d. above, results in fire, explosion, sprinkler leakage, volcanic action, 

or building glass breakage, we will pay for the "loss" or damage caused by such perils." A.R. 

74. (emphasis added). Building glass breakage is not a peril, it is damage, but earth movement is 

a peril. Thus, read properly, if building glass damage occurs [which it did], then "loss" or 

damage caused by the earth movement is covered. Therefore, even assuming earth movement as 

the cause, the fact that it was so extreme as to result in building glass breakage, would bring the 

entirety of the loss within the exception to the exclusion, thereby rendering it covered. 

Erie fails to apply their clear and unambiguous policy language to the facts of this case as 

glass was broken as a result of the rockfall. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Because the circuit court's order should be upheld, a memorandum decision IS 

appropriate. See W.Va.R.App.P. 21(d). Additionally, the policy raised on appeal is not 

distinguishable from the issues in Murray v. State Farm Fire & Cas. Co., 509 S.E. 2d at 8, and 

oral argument is not necessary pursuant to W.Va.R.App.P. 19 & 20, unless desired by the Court. 

Further, a memorandum decision is appropriate as the pertinent policy provisions provide 

coverage for the Chabers' catastrophic loss based upon Judge Stucky's findings of fact and 

conclusions of law. Petitioners have failed to identify how the findings of fact are clearly 

erroneous and that the conclusions of law are without legal authority. 
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IV. ARGUMENT 


A. 	 Standard of Review 

Rule 52(a) of the West Virginia Rules o/Civil Procedure states: 

(a) Effect. - In all actions tried upon the facts without a jury or with an advisory 
jury, the court shall find the facts specially and state separately its conclusions of 
law thereon, and judgment shall be entered pursuant to Rule 58; and in granting or 
refusing preliminary injunctions the court shall similarly set forth the findings of 
fact and conclusions of law which constitute the grounds of its action. Requests 
for findings are not necessary for purposes of review. Findings of fact, whether 
based on oral or documentary evidence, shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity of the trial court to 
judge the credibility of the witnesses. The fmdings of a commissioner, to the 
extent that the court adopts them, shall be considered as the findings of the court. 
It will be sufficient if the fmdings of fact and conclusions of law are stated orally 
and recorded in open court following the close of the evidence or appear in an 
opinion or memorandum of decision filed by the court. Findings of fact and 
conclusions oflaw are unnecessary on decisions of motions under Rules 12 or 56 
or any other motion except as provided in subdivision (c) of this rule. 

W.Va.R.Civ.P.52(a). 

Additionally, after a bench trial, the final order and disposition are reviewed under an 

abuse of discretion standard, and the circuit court's factual findings are reviewed under a clearly 

erroneous standard. Questions of law are subject to a de novo review. Syl. Pt. 3, Cox v. Amick, 

195 W.Va 608, 466 S.E.2d 459 (1995). 

B. 	 Erie's earth movement exclusion was ambiguous and any policy exclusion 
should be interpreted narrowly and against Erie. 

Whenever the language of an insurance policy provision is reasonably susceptible of two 

different meanings or is of such doubtful meaning that reasonable minds might be uncertain or 

disagree as to its meaning, it is ambiguous. Syl. Pt. 1, Shamblin v. Nationwide Mut. Ins. Co., 175 

W.Va. 337, 332 S.E.2d 639 (1985) (quoting Syl. Pt. 1, Surbaugh v. Stonewall Casualty Co., 168 

W.Va. 208, 283 S.E.2d 859 (1981) (quoting Syl. Pt. 1, Prete v. Merchants Property Ins. Co. of 
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Ind, 159 W.Va. 508,223 S.E.2d 441 (1976))). "It is well settled law that in West Virginia that 

ambiguous terms in insurance contracts are to be strictly construed against the insurance 

company and in favor of the insured." Syi. Pt. 4, National Mut. Ins. Co. v. McMahon & Sons, 

Inc., 177 W.Va. 734,356 S.E.2d 488 (1987). 

With respect to insurance contracts, the doctrine of reasonable expectations is that the 

objectively reasonable expectations of applicants and intended beneficiaries regarding the terms 

of insurance contracts will be honored even though painstaking study of the policy provisions 

would have negated those expectations. Syi. Pt. 8, National Mutual Ins. Co., supra. 

The United States District Court for the Southern District of West Virginia in Simpson-

Littman Canst., Inc. v. Erie Ins. Property & Cas. Ins. Co., No. 3:09-0240,2010 WL 3702601, at 

*4 (S.D.W.Va. Sept. 13, 2010), applying West Virginia law in that diversity jurisdiction case, 

noted the basic tenants of construction of insurance contracts: 

In West Virginia, "insurance policies are to be strictly construed against the 
insurer." Burr v. Nationwide Mut. Ins. Co., 359 S.E.2d 626,630-31 (W.Va.1987); 
see also Syi. Pt. 4, Nat'l Mut. Ins. Co. v. McMahon & Sons, Inc., 356 S.E.2d 488 
(W.Va.1987); id at Syi. Pt. 5. A West Virginia court is "obliged to give an 
insurance contract that construction which comports with the reasonable 
expectations of the insured." Burr, 359 S.E.2d at 631. This means "that the 
objectively reasonable expectations of applicants and intended beneficiaries 
regarding the terms of insurance contracts will be honored [.]" Syi. Pt. 9, Murray 
v. State Farm Fire & Cas. Co., 509 S.E.2d 1 (W.Va. 1998) (quoting McMahon & 
Sons, 356 S.E.2d 488 at Syi. Pt. 8) (emphasis supplied). Nonetheless, it is well
settled that insurance contracts should be interpreted according to the plain, 
ordinary meaning of the language used. Syi. Pt. 2, Glen Falls Ins. Co. v. Smith, 
617 S.E.2d 760 (W.Va.2005). Therefore, the doctrine of strict construction 
generally only applies if and when an insurance policy contains an ambiguous 
term.FN2 Id. at SyI. Pt. 4 (citing SyI. Pt. 5, Hambric v. Doe, 499 S.E.2d 619 
(W.Va. 1997)). 

"Whenever the language of an insurance policy proVISIon is reasonably 
susceptible of two different meanings or is of such doubtful meaning that 
reasonable minds might be uncertain or disagree as to its meaning, it is 
ambiguous." Glen Falls, 617 S.E.2d 760 at Syi. Pt. 3 (quoting Hambric, 499 
S.E.2d 619 at SyI. Pt. 5) (internal citation omitted). 
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"An insurance policy should receive a reasonable interpretation, consistent with the intent 

of the parties." Syl. Pt. 2, D'Annunzio v. Security-Connecticut Life Ins. Co., 186 W.Va. 39,410 

S.E.2d 275 (1991). The interpretation should be gauged by how a reasonable person in the 

insured's position would interpret it. 

The Chabers bought a policy that claimed to cover "all losses." The Chabers' policy with 

Erie explains that Erie insures against direct physical "loss" of or damage to covered property at 

the premises described in the "Declarations" caused by or resulted from a peril insured against. 

AR. 213. The policy then goes on to list several exceptions and exclusions to coverage. Erie 

relied upon Sb. Earth movement - land slide. AR. 210. The policy exclusion which Erie 

improperly relied reads as follows: 

Section III - EXCLUSIONS 

A. Coverages 1, 2, 3, 4, and S 

We do not cover under Building(s) - Coverage 1; Business Personal Property and 
Personal Property of Others - Coverage 2; Additional Income Protection -
Coverage 3; Glass and Lettering - Coverage 4; and Signs, Lights, and Clocks -
Coverage 5 "loss" or damage caused directly or indirectly by any of the 
following. Such "loss" or damage is excluded regardless of any cause or event 
that contributes concurrently or in any sequence to the "loss." 
S. Earth Movement 

b. Landslide, including any earth sinking, rising, or shifting related to such event. 

AR. 210. Erie specifically relied upon this exclusion in their denial letter. A.R. 210. However, 

there exists an exception to the exclusion which reads: 

This exclusion applies regardless of whether any of the above, in S.a. through 
S.d., is caused by an act of nature or is otherwise caused. 

But if Earth Movement, as described in S.a. through 5.d. above, results in fire, 
explosion, sprinkler leakage, volcanic action, or building glass breakage, we will 
pay for the "loss" or damage by such perils. 

AR. 213. It is the insurer's burden to draft exclusions and limitations that are clear. Syl. Pts. 7 
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& 10, National Mut. Ins., supra. It follows that, if no evidence exists on an issue of fact that is 

material to defendants' exclusion, that omission defeats that exclusion. 

The language of the Chabers' policy is typical of a traditional "all risk" policy. This type 

of policy insures against all perils that might damage the insured property, except for the certain 

perils that are specifically identified. This Court in Murray reasoned as follows: 

When an earth movement exclusion in an insurance policy contains terms not 
otherwise in the policy, and the terms in the exclusion relate to natural events 
(such as earthquakes or volcanic eruptions), which events, in some instances, may 
also be attributed to a combination of natural man-made causes (such as 
landslides, subsidence or erosion), the terms of the exclusion must be read 
together and limited to exclude naturally-occurring events rather than man-made 
events. 

Syl. Pt. 7, Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 509 S.E. 2d 1 (1998). 

Although the Chabers reported to Erie that rockfall caused the damage, A.R. 188, 

Defendant Myers inspected the property on the date of the loss and typed in his file that the 

damage was caused by a landslide. Notwithstanding his report, Defendant Myers hired a 

structural engineer to conduct an investigation but specifically limited the investigation to the 

cause of soil movement. A.R. 193-94. Defendant Myers learned from St. Clair that a cause was 

poor excavation. A.R. 569-570. As stated above, Erie concealed the information until the 

discovery phase of this litigation. 

The Petitioners took a position that they would not make a final decision on coverage 

until they received the engineering report. A.R. 192. Nonetheless, Defendant Myers believed 

the loss to be excluded by the earth movement exclusion. A.R. 566. However, the Defendants 

concealed evidence known to them and attempted to keep it from the Chabers concerning their 

expert's report that excavation was an issue in the claim. A.R. 567-578. Importantly, Defendant 

Stephen Myers never advised the Chabers of this evidence, nor did he address it in his denial 

letter. A.R. 13. Recall, Erie denied this claim pursuant to Section III-Exclusions A. 5.b., 
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"landslide, including any earth sinking, rising, or shifting related to such events". A.R. 2lO. 

Therefore, a review of the exclusion must be limited to only 5.b. and not 5.a., c. and d. The 

Petitioners seem to be suggesting otherwise. 

The court in Totty v. Chubb Corp., 455 F.Supp.2d 376 (N.D. Ill. 2006), held that a policy 

exclusion for loss caused by earth movement excluded coverage for earth movement due to 

natural events only. The court questioned the insurance company's current position: 

I question Defendant's current position that the structural movement exclusion 
was intended to cover the specific damage at issue here. In particular, it is curious 
to me why, if Great Northern truly believes the structural movement exclusion 
applies to preclude coverage even under Plaintiffs theory of causation, it 
proceeded to engage two separate experts to respond to Plaintiffs expert's report, 
both of whom concluded that the damage was caused by factors other than the 
densification of the soil due to the vibrations from the construction equipment. If 
Great Northern truly interpreted the contract to exclude Plaintiffs loss even under 
Plaintiffs theory of causation, the Penn Environmental and ARCCA reports 
would have been unnecessary. 

Totty, 455 F.Supp.2d at 386. 

Clearly, Erie has been on judicial notice that excavation and the distinction between 

natural and man-made events is an important part of the analysis of coverage and the claims 

process in earth movement cases. In contrast, Erie ignored these issues and buried the evidence 

in the claim file. This concealment of relevant evidence was negligent, reckless and intentionally 

performed. Erie has failed to address, justify or reason why this evidence was concealed from 

the Chabers. In fact, the evidence was excluded from St. Clair's report and she refused to give 

an opinion on the issue at trial. A.R. 102-lO3. 

Why would Erie's own engineer advise Petitioner Stephen Myers that poor excavation 

was the cause but then publicly fail to address this issue at trial? Erie knew they had a problem 

involving poor excavation and how that would affect the coverage decision. Erie failed to 

properly exclude excavation in their policy. 
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1. 	 Erie's claim handling reveals that Erie itself found the earth movement 
exclusion ambiguous. 

The record in this case reveals that Erie's adjuster and his supervisor struggled with the 

ambiguity of Erie's earth movement exclusion in the factual scenario at issue here. In fact, if 

Erie really believed that cause has nothing to do with the earth movement exclusion, why did 

Erie hire a structural engineer, namely Tammy St. Clair, to determine the cause of the soil 

movement? A.R. 194. Why would Erie incur costs and expenses with an expert to determine the 

cause of the soil movement if it had no relevance to coverage? Erie knew they had a problem in 

the claim file as the adjuster was told by their structural engineer, Ms. St. Clair, that improper 

excavation was a cause of the rockfall. A.R. 569-570. 

Defendant Stephen Myers had to check with his supervisor before hiring an expert. A.R. 

196. An engineer was hired to determine the proximate cause of the loss. A.R. 505, 566, 567, 

717, 722-723. Erie specifically relied upon the report of Ms. St. Clair before excluding the loss 

and sending the denial letter to the Chabers. A.R. 576, 590-591. If Erie's own trained adjuster 

could not tell whether their damage was covered, how is an average customer, like the Chabers, 

supposed to know? 

Judge Stucky concluded that there was evidence of both natural and man-made causes. 

A.R. 291-92. Judge Stucky found that Erie failed to unambiguously exclude damage caused by 

rockfall due to man-made events, particularly, an improperly excavated hillside. A.R. 293-294. 

Fear of this reasoning is likely why Erie buried the communications from their expert in the 

claim file and concealed same in their denial letter. A.R. 13-15. 

In Murray, this Court concluded that earth movement exclusions in the State Farm and 

Allstate insurance policies at issue in that case were ambiguous. This Court construed both 

policies in favor of the insureds as they excluded only phenomena resulting from natural, rather 
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than man-made forces. The policy issued by State Farm at issue in Murray excluded coverage 

for losses resulting from the following: 

B. 	 Earth Movement, meaning the sinking, rising, shifting, expanding or contracting of 
earth, all whether combined with water or not. Earth movement includes, but is not 
limited to earthquake, landslide, mudflow, sinkhole, subsidence and erosion. 

Id, 509 S.E.2d at 8. 

The policy issued by Allstate at issue in Murray excluded coverage for losses resulting 

from the following: 

2. 	 Earth movement, including, but not limited to, earthquake, volcanic eruption, 
landslide, subsidence, mud flow, sinkhole, erosion, or the sinking, rising, shifting, 
expanding, bulging, cracking, settling or contracting of the earth. This exclusion 
applies whether or not the earth movement is combined with water. 

Id. 

This Court in Murray held in relevant parts as follows: 

2. 	 "Whenever the language of an insurance policy prOVISIon is reasonably 
susceptible of two different meanings or is of such doubtful meaning that 
reasonable minds might be uncertain or disagree as to its meaning, it is 
ambiguous." Syllabus Point 1, Prete v. Merchants Property Ins. Co. of 
Indiana, 159 W.Va. 508,223 S.E.2d 441 (1976). 

3. 	 "It is well settled law in West Virginia that ambiguous terms in insurance 
contracts are to be strictly construed against the insurance company and in 
favor of the insured." Syllabus Point 4, National Mut. Ins. Co. v. McMahon 
& Sons, Inc., 177 W.Va. 734,356 S.E.2d 488 (1987). 

4. 	 The plain, ordinary meaning of the word "landslide" in an insurance policy 
contemplates a sliding down of a mass of soil or rock on or from a steep 
slope. 

5. 	 The plain, ordinary meaning of the word "erosion" in an insurance policy 
contemplates a natural process that includes weathering, dissolution, 
abrasion, corrosion and transportation whereby material is removed from the 
earth's surface. 

6. 	 "An insurance company seeking to avoid liability through the operation of an 
exclusion has the burden of proving the facts necessary to the operation of 
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that exclusion." Syllabus Point 7, National Mut. Ins. Co. v. McMahon & 
Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987). 

7. 	 When an earth movement exclusion in an insurance policy contains tenus not 
otherwise defined in the policy, and the tenus of the exclusion relate to 
natural events (such as earthquakes or volcanic eruptions), which events, in 
some instances, may also be attributed to a combination of natural and man
made causes (such as landslides, subsidence or erosion), the tenus of the 
exclusion must be read together and limited to exclude naturally-occurring 
events rather than man-made events. 

Syl. Pts. 2-7, Id. 

In Murray, this Court rejected State Farm's argument that a "lead-in" clause in the 

"Losses Not Insured" section of its policy that provided that it would not insure for loss 

regardless of whether, among other things, the event "arises from natural or external forces, or 

occurs as a result of any combination of these" excluded coverage for all fonus of earth 

movement, regardless of whether resulting from natural or man-made causes. The court focused 

on the tenu "external" in State Farm's policy and reasoned as follows: 

The court in Cox v. State Farm Fire & Cas. Co., 217 Ga. App. 796, 459 S.E.2d 
446 (1995) considered State Farm policy language nearly identical to that at hand 
and held the lead-in clause to be ambiguous. The policyholders in Cox alleged 
that their home had been damaged by vibrations from explosions, and that 
explosions were a covered peril under their homeowner's policy. As in this case, 
State Farm in that case denied coverage under the earth movement exclusion, and 
argued that man-made earth movement was excluded by the lead-in clause which 
expanded the exclusion to cover "natural or external forces." The court stated 
that: 

Because "external" is not defined in the policy, we must give the 
word its usual and common meaning. As we have found no 
definition of the word that means anything other than apart, 
beyond, exterior or connected to the outside (see Webster's Third 
New International Dictionary), we cannot define the word to 
include a concept of non-natural or man-made forces as State Farm 
would have us do. Therefore, we must interpret this provision as 
excluding coverage arising from natural forces from beyond or 
outside the property. 

217 Ga.App. at 797,459 S.E.2d at 448 (citation omitted). 
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We believe a similar analysis applies here. The policy language at issue in this 
case does not define the term "external," and we must therefore give the word its 
"plain, ordinary meaning." We can find no definition for "external" that means 
anything other than outside, apart, or beyond, and we cannot define the word to 
include man-made forces as State Farm would have us do. As with the court in 
Cox, we interpret the provision as excluding from coverage natural risks arising 
from beyond or outside the property. 

Murray, 509 S.E.2d at 13. 

It is important to note that, in the policy pending before this Court, the word "external" is 

not used. The earth movement exclusion, when read as a whole, provides only examples of 

natural events other than mine subsidence. Reasonable minds who read the exclusion could 

conclude that, because the examples are predominantly natural occurrences, this clause refers to 

natural events, rather than man-made events. If Erie intended to bring excavation-an obvious 

and common way of moving earth-within the exclusion, why was it not listed as an example 

while other examples were listed? Judge Stucky found ambiguity in his findings of fact, Nos. 

25-28. A.R. 292. 

2. Earth movement exclusions must be decided on a case by case basis. 

The Petitioners, on one hand, would have this Court believe that regardless of the cause 

of the earth movement, the damage is excluded, but then recognize Essex Insurance Co. v. New 

Jersey Pan-African Chamber of Commerce & Industry Inc., 2013 WL 4515934 (N.l Super. 

Aug. 27, 2013) (Petitioners' Brief at p. 16) to stand for the proposition that exclusions must be 

interpreted on a case-by-case basis in accordance with the specific language of the exclusion. It 

is important to note that Essex involves excavation, an important fact that Erie concealed from 

their policyholders until they hired legal counsel. The Essex policy is not defined in the same 

manner as in the Chaber policy. 

The Essex policy provided: 
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(A) "movement of land or earth" regardless whether emanating from, 
aggravated by, or attributable to any operations performed by or on behalf of 
any insured, and regardless whether first manifestation of same occurs during the 
policy period or prior or subsequent thereto. "Movement of land or earth" 
includes instability, subsidence, settling, sinking, slipping, falling away, caving in, 
shifting, eroding, rising, tilting, bulging, cracking, mud flow, mudslide, 
earthquake, shrinking or expansion of ground, slabs, footings, foundations, walls, 
roofs, floors, ceilings or any other real property or part thereof[.] ... 

Essex at *2. 

The Chaber Policy provides: 

5. Earth Movement 

a. Earthquake, including tremors and aftershocks, and any earth sinking, rising, or 
shifting related to such event; 

b. Landslide, including any earth sinking, rising, or shifting related to such event; 

c. Mine subsidence, meaning subsidence of a manmade mine, whether or not 
mining activity has ceased; or 

d. Earth sinking (other than sinkhole collapse), rising, or shifting including soil 
conditions which cause settling, cracking or other disarrangement of foundations, 
or other parts of realty. Soil conditions include contraction, expansion, freezing, 
thawing, erosion, 

A.R. 213. 

The Essex court reasoned as follows: 

These cases demonstrate that, contrary to defendants' claims, earth movement 
exclusions are not universally interpreted to encompass only naturally occurring 
earth movement. Rather, such exclusions are interpreted on a case-by-case basis 
in accordance with the specific exclusion's language. Moreover, the specific 
language in the exclusion negates the notion that there is an ambiguity in the 
terms of the exclusions, and defendants' claims to the contrary are without 
sufficient merit to warrant further discussion. 

Essex at *5. 

Essex is distinguishable from our case because the exclusion is drafted to include non

natural earth movement as highlighted above, and to include any operations performed. In both 
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Murray and Cox, the courts found the policies to be ambiguous as it relates to earth movement 

exclusions. The Petitioners cite authority for their position but fail to alert the Court of other 

jurisdictions that fmd earth movement exclusions ambiguous. Earth movement exclusions 

should be analyzed on a case-by-case basis as the Petitioners have alleged in their Petition. 

(Petitioners' Brief at p. 16) 

Landslides fall into the first category, perils commonly caused by natural forces, i.e., 

weather conditions, floods, and volcanic eruptions. They are not like theft, war, or faulty 

maintenance, all of which are commonly caused by man-made activity. Accordingly, the context 

of the policy indicates that the term "landslide" is limited to naturally caused landslides, not 

man-made landslides. 

The same conclusion is compelled by the fact that ·the landslide exclusion appears under 

subsection 5 - Earth Movement. The perils listed in the earth movement exclusion are 

earthquakes, tremors, aftershocks, landslides, mine subsidence, earth sinking, rising, or shifting. 

A.R. 213. Those perils are "acts of God" or nature; that is, not caused by man-made activity. 

Subsidence is a natural activity that follows the gradual shifting of the earth after a mine has 

been abandoned. Because Erie has not shown that the purported landslide was caused by natural 

forces as opposed to man-made activity, the landslide exclusion does not apply. 

Even if the landslide exclusion is not clearly limited to landslides caused by natural 

forces, it is at least ambiguous in that regard, in which case the Chabers are still entitled to 

coverage. It is Erie's burden to prove the exclusion applies. It follows that, if no evidence exists 

on an issue of fact that is material to defendants' exclusion, that omission defeats that exclusion. 

Nonetheless, it is well settled that insurance contracts should be interpreted according to 

the plain, ordinary meaning of the language used. If the policy does not define the term, we first 
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look to the ordinary meaning of the term. Because there exists a factual dispute as to the cause of 

the damage, i.e., man-made causes, natural causes or a combination of both, Judge Stucky's 

ruling should not be disturbed on appeal. Again, in Murray, this Court held that: 

When an earth movement exclusion in an insurance policy contains terms not 
otherwise defmed in the policy, and the terms of the exclusion related to natural 
events (such as earthquakes or volcanic eruptions), which events in some 
instances, may also be attributed to a combination of natural and man-made 
causes (such as landslides, subsidence or erosion), the terms of the exclusion must 
be read together and limited to exclude naturally-occurring events rather than 
man-made events. 

SyI. Pt. 7, Murray, supra. 

The Petitioners are relying upon Chase v. State Farm Fire and Cas. Co., 780 A2d 1123, 

1128-29 & n.5 (D.C. App. 2001), but this case involved saturated soil from a freezing pipe. The 

definition of earth movement in Chase is different than in our case just like the anticoncurrent 

cause (ACC) clause in Chase is different than the Chaber policy at issue. It also must be noted 

that Chase involved an uncontested structural engineer. Clearly, our case is different than 

Chase. Petitioners rely upon the Chase for authority regarding the definition of earth movement. 

That policy contained the phrase "natural or external forces, or occurs as a result of any 

combination of these". See Chase, 780 A2d at 1126. Clearly, the Chabers' policy lacks the term 

"external" in the ACC clause. AR. 213. 

The Petitioners cite One Place Condo., LLC v. Traveler's Prop. Cas. Co. ofAm., No. 11-

C2520, 2014 WL 4977331 (N.D. Ill. Oct. 6, 2014), but that case examined a Builder's Risk 

Policy that even the insurance company took the position during the relationship that the losses 

were covered regardless of the cause. One Place Condo at *21. The insurance company taking 

such a position further illustrates that an insurance company may be forced to recognize that 

earth movement cases should be determined on a case by case basis with the facts driving the 
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outcome. 

The Petitioners next cite Davis-Travis v. State Farm Fire & Cas. Co., 336 Fed.Appx. 

770,2009 WL 1803286 (lOth Cir. June 25,2009) but fail to alert the Court that the lead-in clause 

was not addressed as the Travises did not raise that issue on appeal. Travis at 772-773, at **2-4 

& n. 7. Travis involved a burst pipe in a bathroom and settling from a house foundation. 

Settlement damage involved in Travis was not claimed to be as a result of excavation, a man

made activity. Id, at 770, at **1. Clearly, the Chaber case is different from Travis. 

The Petitioners cite Parker v. Safeco Ins. Co. of America, 384 Mt. 125, 376 P.3d 114, 

(2016), but the cause in that case had nothing to do with excavation, a man-made activity. 

Parker deals with the natural movement of soil, as there was never an allegation made 

concerning excavation, a man-made cause. Parker is distinguishable from the case at issue 

because a man-made cause was not involved in the litigation. 

The Petitioners continue to rely upon Parker regarding the expert testimony regarding 

rockfalls and landslides. The language of the policy at issue in the Chabers' policy was 

ambiguous as to what was and was not covered as it relates to earth movement. Erie denied the 

Chabers' claim stating that the cause of the earth movement was landslide. A.R. 13-15, 562. 

Mr. Myers testified that a rockfall is a landslide, but did not deny the Chabers' claim until after 

the report of Tammy St. Clair was provided. A.R. 77, 580, 598. During the bench trial, Ms. St. 

Clair, the Petitioners retained expert, testified that "a landslide ... is a predominately soil mass 

that's moving, whereas a rockfall is a predominately rock mass that is moving." A.R. 719. 

Based on the fact that Erie did not take a position regarding coverage until after the expert report, 

and the fact that Ms. St. Clair and Mr. Myers appear to have conflicting views as to the cause, 

the Respondents feel it is proper to rely upon their expert regarding the cause of the rockfall. 
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Recall, Defendant Myers typed in the claim file notes that Ms. St. Clair told him that poor 

excavation was a cause. A. R. 567-578. In an insurance exclusion such as the one at issue , 

causation of the rockfall is necessary to determine if the cause was man-made, which is not 

unambiguously excluded from coverage. 

The testimony by expert witnesses is left to the sound discretion of the trial judge. In 

Gentry v. Magnum, 195 W.Va 512, 466 S.E.2d 171 (1995), the West Virginia Supreme Court of 

Appeals held that, "In determining who is an expert, a circuit court should conduct a two-step 

inquiry. First, a circuit court must determine whether the proposed expert (a) meets the minimal 

educational or experiential qualifications (b) in a field that is relevant to the subject matter under 

investigation (c) which will assist the trier of fact. Second, a circuit court must determine that 

the expert's area of expertise covers the particular opinion as to which the expert seeks to 

testify." Rule 702 of the West Virginia Rules of Evidence permits testimony of experts "If 

scientific, technical, or other specialized knowledge will assist the trier of fact to understand the 

evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form of an opinion or otherwise." 

Judge Stucky did not abuse his discretion in permitting Jack Spadaro's testimony. 

The Petitioners cite State Farm Fire and Casualty Co. v. Castillo, 829 So.2d 242, 247 

(Fla. Dist. Ct. App. 2002), for their position that this claim was properly denied. However, 

Castillo is clearly dealing with property damage involving blasting. The ACC clause in Castillo 

explicitly contains the language "external forces." Id. at 245. However, Erie failed to draft 

external forces in their policy. A.R. 213. 

An appellant seeking to overturn a verdict has a duty to present the facts to the appellate 

court in the light most favorable to the appellee, not support their arguments with allegations of 
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error based upon inferences arrived at by speculation and conjecture. W.Va.R.Civ.P. 50(b); Syl. 

Pts. 1 & 2, Rodriguez v. Consolidation Coal Co., 206 W.Va. 317, 524 S.E.2d 672 (1999). See 

also, Radec, Inc. v. Mountaineer Coal Development Co., 210 W.Va. 1, 6, 552 S.E.2d 377, 382 

(2000). 

Next, the Petitioners cite Tastee Treats, Inc. v. US. Fidelity and Guar. Co., No. 5:07-cv

00338, 2008 WL 2836701 (S.D. W.Va. July 21, 2008), for the proposition that the policy 

"precludes coverage for all earth movement, regardless of whether the cause is a natural or man

made event" but fails to alert the Court to Judge Johnston's holding that "the earth movement 

exclusion does not exclude coverage for the damage to the Dairy Queen because the efficient 

proximate cause of the damage (i.e., the collapsed culverts) was covered." Tastee Treats, supra 

at *5. Clearly, earth movement exclusions are to be decided on a case-by-case basis. 

Petitioners cite Hearn v. Erie Ins. Exchange, No. M2012-00698-COA-R3-CV, 2013 WL 

2420476 (Tenn. App. May 31, 2013), for the proposition that the earth movement exclusion is 

unambiguous but fails to illustrate that the precise policy language under review in that case, 

which read: 

We do not pay for loss resulting directly or indirectly from any of the following, 
even if other events or happenings contributed concurrently, or in sequence, to the 
loss: 

8. by earth movement due to natural or manmade events, meaning earthquake 
including land shock waves, or tremors before, during, or after a volcanic 
eruption, mine subsidence, landslide, mudslide, mud flow[,] earth sinking, rising, 
or shifting. Direct loss by Fire, Explosion, Sonic Boom, Theft or Breakage of 
Glass resulting from earth movement, mine subsidence, landslide, mudslide, mud 
flow, earth sinking, rising or shifting is covered. 

Hearn, supra at *5. In Hearn, Erie drafted the exclusion using the term "man-made." Why did 

Erie not do same with the Chaber policy? 
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In Steele v. Statesman Ins. Co., 530 Pa. 190, 607 A.2d 742 (1992), the Supreme Court of 

Pennsylvania held that the earth movement exclusion in an "all-risk" homeowner's insurance 

policy barred coverage for damage from earth movement due to natural events only. The Steeles 

sustained property damage to their home when their rear hillside collapsed. The earth movement 

exclusion in that policy read: 

We do not cover loss resulting directly or indirectly from: 

2. Earth Movement. Meaning any loss caused by, resulting from, contributed to or 
aggravated by earthquake; landslide; mudflow; earth sinking, rising or shifting; 
volcanic eruption meaning the eruption, explosion or effusion of a volcano; unless 
direct loss by: 

(1) fire; 

(2) explosion other than the explosion ofa volcano; or 

(3) breakage of glass or safety glazing material; 

ensues and then we will pay only for the ensuing loss. 

This exclusion does not apply to loss by theft. 

Steele, 530 Pa. at 191-92. 

The Court in Steele explained: 

"A contract is ambiguous if it is reasonably susceptible of different constructions 
and capable of being understood in more than one sense." Hutchinson v. 
Sunbeam Coal Corp., 513 Pa. 192,200,519 A.2d 385,390 (1986). 

The earth movement exclusion in the contract of insurance at issue is ambiguous. 
On one hand, the provision bars coverage for natural events, ie., earthquakes and 
volcanic eruptions. On the other hand, the provision bars coverage for events 
which can be natural, man-made or both, ie., landslide, mudflow, earth sinking, 
rising or shifting. Although it is arguable that the exclusion is applicable to earth 
movement due to natural and man-made events, a reasonable insured could 
conclude that the exclusion is applicable to earth movement due to natural events 
only. Since the earth movement exclusion is reasonably susceptible to different 
constructions, it is impossible to determine the intent of the parties as manifested 
by the written language of the contract of insurance. 
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We are, therefore, required to construe the language of the contract in favor of the 
insured and against the insurer (the drafter of the instrument). Bateman, supra. 
Also, the venerable rule of ejusdem generis (of the same kind or class) used in the 
construction of laws, wills, and other instruments is instructive: "where general 
words follow an enumeration of persons or things, by words of a particular and 
specific meaning, such general words are not to be construed in their widest 
extent, but are to be held as applying only to the persons or things of the same 
general kind or class as those specifically mentioned". Black's Law Dictionary at 
p. 270 (5th Ed. 1983) citing, Black, Interpretation ofLaws 141. 

Steele, 530 Pa. at 193. 

The Supreme Court of Alabama in Bly v. Auto Owners Ins. Co., 437 So.2d 495, 497 

(1983), held that where enumerated types of earth movement in an exclusion clause of a 

homeowner's insurance policy were all involving natural causes, the policy was ambiguous as it 

relates to vibration caused by passing vehicles that caused earth movement. In our case, Erie 

relied upon the following exclusion: 

5. Earth Movement 

h. Landslide, including any earth sinking, rising, or shifting related to such event. 

A.R. 74. Judge Stucky concluded that Erie failed to unambiguously exclude damage caused by 

rockfall due to man-made events, particularly, an improperly excavated hillside. A.R. 476. 

Similarly, in Powell v. Liberty Mut. Fire Ins. Co., 127 Nev. 156, 157,252 P.3d 668,669 

(2011), the court held that the earth movement exclusion in the homeowner's insurance policy 

was ambiguous, and, thus, was to be construed against the insurance company. The earth 

movement exclusion stated in pertinent part: 

We do not insure for loss caused directly or indirectly by any of the following. 
Such loss is excluded regardless of any other cause or event contributing 
concurrently or in any sequence to the loss. . . . Earth movement, meaning 
earthquake including land shock waves or tremors before, during or after a 
volcanic eruption; landslide, mine subsidence; mudflow; earth sinking, rising or 
shifting. 
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Powell at 158, (footnote and citations omitted). The court found the earth movement exclusion 

to be ambiguous, and then noted that the Peters court had explained: 

''the reason for the insertion of the exclusionary clause . . . in all risk insurance 
policies is to relieve the insurer from occasional major disasters which are almost 
impossible to predict and thus to insure against. There are earthquakes or floods 
which cause a major catastrophe and wreak damage to everyone in a large area 
rather than an individual policyholder. When such happens, the very basis upon 
which insurance companies operate is said to be destroyed. When damage is so 
widespread no longer can insurance companies spread the risk and offset a few or 
the average percentage of losses by many premiums." 

Powell at 162-163 (quoting Peters Tp. School Dist. v. Hartford Ace. & Indem., 833 F.2d 32,35

36 (3d Cir.1987) (quoting Wyatt v. Northwestern Mutual Insurance Co. ofSeattle, 304 F.Supp. 

781, 783 (D.Minn.1969) (alteration in original))). 

The court in Powell wrote: 

The earth movement exclusion in Liberty Mutual's insurance policy lists mine 
subsidence, and earth sinking, rising, and shifting as examples of earth movement. 
Because mine subsidence is caused by human intervention from previous years, 
and a generalized reference to earth sinking, rising, and shifting without clarifying 
the cause for such sinking, rising, or shifting could include both natural and 
human-caused events, not all of the examples listed are naturally occurring 
events. Therefore, the earth movement exclusion in the Liberty Mutual policy is 
even less clear than most earth movement exclusions regarding what is excluded 
because earth movement exclusions have historically applied to natural 
catastrophic events, but the Liberty Mutual policy includes a list of examples of 
mostly naturally occurring events as well as possibly human-caused events. Thus, 
the Liberty Mutual policy is ambiguous as to what precisely earth movement is 
when it is not a type ofwidespread, calamitous event. 

Powell at 163-164 (footnotes and citations omitted). 

The Powell court further wrote: 

If Liberty Mutual had wished to exclude damage sustained as a result of soil 
movement from a burst pipe under its earth movement exclusion, it should have 
drafted a more explicit exclusion. Some insurance policies have clarified exactly 
what is excluded by their earth movement exclusion .... 

Because the Liberty Mutual policy does not include clear and unambiguous 
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language, subject to only one interpretation, that clearly excludes the damage 
here, Liberty Mutual is unable to deny coverage of the claim if the district court 
determines that the claim stems from damage caused by soil movement as a direct 
result of the ruptured pipe .... 

Id. at 164. 

The Supreme Court of Florida in Fayad v. Clarendon Nat. Ins. Co., 899 So.2d 1082, 

1090 (2005), held that the earth movement exclusion applied only to earth movement brought 

about by natural events and did not apply to damage caused by man-made activity. This case 

involved blasting activities which caused structural damage to the Fayad's home. Fayad at 1084. 

The insurance company defined the term "earth movement" to mean '" earthquake, including 

land shock waves or tremors before, during or after a volcanic eruption; landslide; mine 

subsidence; mudflow; earth sinking, rising or shifting.' This definition limits the term 'earth 

movement' to the events enumerated in the exclusion. Blasting is not expressly listed as a causal 

event that precludes coverage for resulting damage." Id. at 1088. The insurance company 

further asserted "that the 'earth sinking, rising or shifting' language in the exclusion should be 

construed to include a man-made activity such as blasting." Id. However, the Supreme Court of 

Florida ruled that the exclusion only applied to natural events. 

In addition, in Pioneer Tower Owners Assn. v. State Farm Fire & Cas. Co., 12 N.y'3d 

302, 880 N.Y.S.2d 885, 908 N.E.2d 875 (2009), the Court of Appeals held that the "earth 

movement" and "settling [or] cracking" exclusions were ambiguous. Cracks were found in the 

condominium apartment building. The lot next door was being excavated. State Farm denied 

the claim under the earth movement exclusion which provided: 

"We do not insure under any coverage for any loss which would not have 
occurred in the absence of one or more of the following excluded events. We do 
not insure for such loss regardless of: (a) the cause of the excluded event; or (b) 
other causes of the loss; or (c) whether other causes acted concurrently or in any 
sequence with the excluded event to produce the loss ... 
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"b. earth movement, meaning the sinking, nsmg, shifting, expanding or 
contracting of earth, all whether combined with water or not. Earth movement 
includes but is not limited to earthquake, landslide, erosion, and subsidence but 
does not include sinkhole collapse. 

"But if accidental direct physical loss by fire, explosion other than explosion of a 
volcano, theft or building glass breakage results, we will pay for that resulting 
loss." 

Pioneer at 305-306, 886, 876. 

The defendant's argument in that case was that the literal language of the exclusion 

described the events that transpired and the earth movement exclusion applied. The plaintiff, 

however, argued that the literal reading of the words does not give the meaning that an ordinary 

reader would assign. The court reasoned as follows: 

We conclude that both plaintiffs and defendant's readings of the clauses are 
reasonable. Our precedents require us to adopt the readings that narrow the 
exclusions, and result in coverage. 

Id. at 308, 888, 878. 

In Lee v. State Farm Fire & Cas. Co., 32 A.D.3d 902, 907, 822 N.Y.S.2d 559, 561 (2d 

Dept.2006), the court examined an earth movement exclusion as it related to excavation and 

concluded that the policyholders' claim was not excluded (discussing whether the earth 

movement exclusion described as "sinking, rising, and shifting" included excavation). Lee at 

904. 

Other courts have similarly interpreted the earth movement as it relates to excavation, 

(e.g., Henning Nelson Construction Co. v. Fireman's Fund American Life Ins. Co., 383 N.W.2d 

645 (Minn. 1980) (determining that "the earth movement exclusion must be construed to apply 

to earth movements caused by widespread natural disasters and not to those caused by human 
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forces"); Rankin v. Generalli-US. Branch, 986 S.W.2d 237 (Tenn. Ct. App. 1998)(declining to 

apply the earth movement exclusion to bar recovery for damage caused by a man-made event». 

The circuit court in this case did not abuse his discretion nor err as a matter of law 

because Erie failed to unambiguously exclude coverage for both natural and man-made causes. 

Each case should be decided on a case by case basis. Each case is fact sensitive. Here, Judge 

Stucky made findings of fact that should not be disturbed. The Petitioners have provided no 

evidence as to how Judge Stucky's findings of fact are not reasonably based on the evidence 

presented at trial. 

C. 	 The anticoncurrent cause (ACe) clause before this Court is nothing new or 
different from the ACC clause addressed by this Court in Murray, and in any 
event, Judge Stucky found that the efficient proximate cause of the loss was not 
unambiguously excluded. 

The ACC clause of the State Farm policy at issue in Murray stated: 

2. We do not insure under any coverage for any loss which would not have 
occurred in the absence of one or more of the following excluded events. We do 
not insure for such loss regardless of: (a) the cause of the excluded event; or (b) 
other causes of the loss; or (c) whether other causes acted concurrently or in any 
sequence with the excluded event to produce the loss; or (d) whether the event 
occurs suddenly or gradually, involves isolated or widespread damage, arises 
from natural or external forces, or occurs as a result of any combination of these: 

Murray, 509 S.E.2d at 13. 

The Chabers' Erie policy reads: 

We do not cover under Building(s) - Coverage I; Business Personal Property and 
Personal Property of Others . Coverage 2; Additional Income Protection -
Coverage 3: Glass and Lettering - Coverage 4; and Signs, Lights. and Clocks -
Coverage 5 "loss" or damage caused directly or indirectly by any of the following. 
Such "loss" or damage is excluded regardless of any cause or event that 
contributes concurrently or in any sequence to the "loss": 

A.R. 74. 

The Murray court held in relevant parts as follows: 
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When examining whether coverage exists for a loss under a first-party insurance 
policy when the loss is caused by a combination of covered and specifically 
excluded risks, the loss is covered by the policy if the covered risk was the 
efficient proximate cause of the loss. No coverage exists for a loss if the covered 
risk was only a remote cause of the loss, or conversely, if the excluded risk was 
the efficient proximate cause of the loss. The efficient proximate cause is the risk 
that sets others in motion. It is not necessarily the last act in a chain of events, nor 
is it the triggering cause. The efficient proximate cause doctrine looks to the 
quality of the links in the chain of causation. The efficient proximate cause is the 
predominating cause of the loss. 

"With respect to insurance contracts, the doctrine of reasonable expectations is 
that the objectively reasonable expectations of applicants and intended 
beneficiaries regarding the terms of insurance contracts will be honored even 
though painstaking study of the policy provisions would have negated those 
expectations." Syi. Pt. 8, National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 
W.Va. 734, 356 S.E.2d 488 (1987). 

An insurance policy provision providing coverage for a "sudden and accidental 
loss" or an "accidental direct physical loss" to insured property requires only that 
the property be damaged, not destroyed. Losses covered by the policy, including 
those rendering the insured property unusable or uninhabitable, may exist in the 
absence of structural damage to the insured property. 

Syi. Pts. 8-10, Id. 

In Murray, this Court rejected State Farm's argument that a "lead-in" clause in the 

"Losses Not Insured" section of the policy that provided that it would not insure for loss 

regardless of whether, among other things, "arises from natural or external forces, or occurs as a 

result of any combination of these" excluded coverage for all forms of earth movement, 

regardless of cause. 

Erie has been on judicial notice of the law in West Virginia since 1998 and has failed to 

change its policy, or place man-made or excavation into the exclusions. Erie could have easily 

provided language stating "excavation, including any earth sinking, rising or shifting related to 

any such event. Obviously, excavation is not listed in clear language. Therefore, Erie is required 

to show that sinking, rising and shifting was meant to include excavation. 
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The Petitioners complain that the Murray court failed to cite authority concerning State 

Farm's argument that the ACC clause defeated the efficient proximate cause doctrine. However, 

this Court in Murray cited Howell v. State Farm Fire & Cas. Co., 218 Cal.App.3d 1446, 267 

Cal. Rptr. 708 (1st Dist. 1990), and Garvey v. State Farm Fire & Cas. Co., 48 Cal. 3d 395, 408, 

257 Cal. Rptr. 292,299, 770 P.2d 704, 711(1989)). 

If Erie intended to exclude earth movement due to excavation, why not say so? Judge 

Stucky found that there was evidence of both natural and man-made causes. A.R. 474-75. As 

stated above, Defendant Stephen Myers was told by the engineer that poor excavation was a 

cause of the damage to the Chabers' property. A.R.81. Clearly, Judge Stucky found that Erie 

failed in its burden to eliminate the excavation as the efficient proximate cause of the loss as 

required by Syl. Pt. 8 in Murray. A.R. 294. Judge Stucky did not commit any error or abuse his 

discretion in his findings and properly applied the law to those facts. 

It is intellectually dishonest for Erie to take a position that cause does not matter, whether 

natural or man-made, but have serious questions as to this issue as Petitioner Stephen Myers 

hired an engineer to determine causation. Therefore, if cause is irrelevant, why go through the 

expense of hiring an engineer? 

The Petitioners rely upon Leonard v. Nationwide Mut. Ins. Co., 499 F.3d 419, 436 (5th 

Cir.2007), for the proposition that Judge Stucky erred in his ruling. Leonard involved property 

damage from Hurricane Katrina. Leonard at 423. A tidal wave flooded the Leonards' home. Id. 

at 424. The loss examined by the court in Leonard involved water damage from a hurricane loss 

where more than one individual was affected. Judge Stucky's ruling involves an earth 

movement exclusion related to an isolated event, not hurricane damage. 
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Next, the Petitioners rely upon Boazova v. Safety Ins. Co., 462 Mass. 346, 968 N.E.2d 

385, 392 (2012), for the position that the ACC clause excluded the damages in this matter. 

However, that case involved rotting wood and deterioration as a result of water damage. 

Boazova at 390. Again, the instant case involves excavation and natural versus man-made 

causes. Erie, given the prior judicial interpretation in Murray, should have an understanding of 

the legal distinctions made with earth movement exclusions and how they are involved with 

excavation and other man-made events. Our case is distinguishable from Boazova as both 

natural and man-made forces caused the earth to move and damage the Chabers' property. 

Next, the Petitioners rely upon Colorado Intergovernmental Risk Sharing Agency v. 

Northfield Ins. Co., 207 P.3d 839, 842-844 (Colo. App. 2008), for their position that the ACC 

clause excluded the damages in this matter. However, that case involved the collapse of a roof 

after a large snowstorm. The jury found that both snow and decay caused the damage to the 

property. The court wrote that, "had the jury found the cause ... was only the weight of snow, the 

coverage would have applied. Colorado at 844. Damage from snowfall, a natural event, is 

certainly different than excavation, a man-made activity. The court found that the ACC clause 

unambiguously bars recovery. Id at 842. However, Judge Stucky found the Chabers' policy to 

be ambiguous based upon the specific facts and evidence presented at trial involving the 

insurance policy and applied West Virginia law to those specific fmdings of fact to render his 

conclusions oflaw. A.R. 293-294. 

The Petitioners cite Bao v. Liberty Mutual Fire Ins. Co., 535 F.Supp.2d 532 (D. Md. 

2008), a case involving strong wind and rain that entered the Plaintiff s home not an earth 

movement exclusion. Bao at 534. Clearly, an exclusion related to water damage is different 

than an earth movement exclusion. 
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Next, the Petitioners rely upon Lombardi v. Universal N Am. Ins. Co., No. 

NNHCV136036542S, 2015 WL 600823 (Conn. Super. Jan. 21, 2015), an unpublished opinion 

from the Superior Court of Connecticut. This case involves Tropical Storm Irene and wind and 

water damage as it relates to a home that shifted and moved from its concrete pier foundation 

during the storm. The insurance company expert opined that the home moved from storm surge 

and not wind. The plaintiff's expert concluded that the home moved from a combination of wind 

and water. Lombardi at *1. Importantly, Lombardi relied upon Corban v. United Services Auto 

Ass 'n, 20 So.3d 601 (2009), which recognized that the "facts of the particular case must be 

weighed to see if, in fact, the covered and excluded perils operated in conjunction." Lombardi at 

*14. Lombardi dealt with wind and water damage, where one event was excluded, and the other 

was covered. 

Earth movement cases should be examined on case-by-case basis as pointed out by the 

Petitioners. This Court in Murray had before it an ACC and examined it thoroughly. There is 

nothing new before this Court. Judge Stucky's order should not be disturbed. If Erie believed 

that the cause of the earth movement was not important to this claim, why did they hire a 

structural engineer to determine the cause? If Erie wanted to exclude this loss by excavation, 

why not just say so? 

1. 	 The doctrine of reasonable expectations applies as Judge Stucky found an 
ambiguity in the policy provisions 

In Robertson v. Fowler, 197 W.Va. 116,475 S.E.2d 116 (1996), the court concluded that 

before the doctrine of reasonable expectations can be applied, there must be an ambiguity 

regarding the terms of the insurance contract. Clearly, Judge Stucky found ambiguities in the 

contract drafted by the insurance company. . The Petitioners continue to cite case law that is 

clearly distinguishable from the facts of our case. As stated previously, an appellant seeking to 
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overturn a jury verdict has a duty to present the facts to the appellate court in the light most 

favorable to the appellee, not support their arguments with allegations of error based upon 

inferences arrived at by speCUlation and conjecture. The Petitioners continue to press the Court 

with circular reasoning and legal opinions that are clearly different and distinct from the policy at 

bar. Erie cannot cite a single legal opinion based upon our precise fact pattern and policy 

provisions to the case at bar. 

In Nautilus Ins. Co. v. Vuk Builders, Inc., 406 F.Supp.2d 899 (N.D. Ill. 2005), the court 

held that a subsidence of land exclusion was ambiguous and reasoned as follows: 

We find that the examples given for "subsidence"-landslide, mud flow, earth 
sinking, rising or shifting--define the type of earth movement, not the cause. The 
cause is ambiguous. The examples could be construed to exclude coverage for 
natural causes. For example, earth sinking, rising or shifting could be attributed to 
earthquakes. On the other hand, the same examples could be construed to exclude 
coverage for man-made events. For example, negligent excavation could also 
result in earth sinking, rising or shifting. Without further definition of the 
excluded causes of subsidence or earth movement, we conclude that the exclusion 
does not clearly stand for one or the other. 

Nautilus, 406 F.Supp.2d at 904. The court relied upon Mattis v. State Farm Fire & Cas. Co., 

118 Ill.App.3d 612, 454 N.E.2d 1156 (1983); Wisconsin Builders, Inc. v. General Ins. Co. of 

America, 65 Wis.2d 91. 221 N.W.2d 832 (1974); Ins. Co. of State of Pennsylvania v. ALT 

Affordable Housing Services, Inc., 1999 WL 33290622, *1 (W.D.Tex. June 17, 1999) 

(construing a commercial property insurance policy earth movement exclusion to be limited to 

movement due to natural causes according to the principle of ejusdem generis). Erie could have 

written "man-made" into their exclusionary language. 

The Supreme Court of Pennsylvania in Betz v. Erie Ins. Exch., 957 A.2d 1244 (2008), 

upheld a jury verdict for the homeowners which found that a sinkhole collapse endorsement was 

ambiguous and reasoned as follows: 
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Moreover, Erie's interpretation is self-serving and falls outside the reasonable 
expectations of any purchaser of insurance. Following Erie's rationale, the 
language used would place the onus on the policyholder, although he paid a 
premium for extra coverage, to investigate the geology underlying his property 
and educate himself on the mechanics of sinkholes merely to discern whether to 
purchase the endorsement. Given the absence of a single interpretation 
compelling the coverage limitation Erie advocates, we find no basis for so reading 
a provision that delineates extra coverage for an extra premium. Accordingly, we 
find no error in the trial court's recognition that the operative language of the 
"Sinkhole Collapse endorsement" is ambiguous as a matter of law, and we find no 
merit in Erie's first question. 

Betz, 957 A.2d at 1254-1255. 

Other commentators have also highlighted earth movement exclusion clauses that were 

construed as not exempting the insurer from liability for damage or destruction of the insured 

premises resulting from movements of the earth attributable to nonnatural causes. Robert A. 

Brazener, J.D., Property insurance: construction and effect o/provision excluding loss caused by 

earth movement or earthquake, 44 A.L.R.3d 1316, 1336 § 4[b] (1972 and updates). 

In Murray, the Court noted that the various perils listed in the earth movement exclusion 

could be categorized as referring to "solely natural events," solely man-made events, or events 

"caused by both man and nature over a period of time." Murray at 9. The court then applied the 

principle of noscitur a sociis, reasoning: 

[W]hen an earth movement exclusion ***contains terms [that] relate to natural 
events (such as earthquakes or volcanic eruptions), which events, in some 
instances, may also be attributed to a combination of natural and man-made 
causes (such as landslides, subsidence or erosion), the terms of the exclusion must 
be read together and limited to exclude naturally-occurring events rather than 
man-made events. 

Syl. Pt. 7, Murray, supra. In so doing, the court noted that its holding was in line with the "clear 

majority" of the "numerous courts" that have considered the same or similar earth movement 

exclusions. Id, at 9 n6; see also Id at 17-20 (citing cases). As stated in Murray: 

The majority of courts that have considered earth movement exclusions have 
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found them to be ambiguous. Having found the clause to be ambiguous, courts 
have used two methods ofpolicy construction to examine whether coverage exists 
or is excluded under the earth movement exclusion. 

First, courts have applied two doctrines of construction, ejusdem generis and 
noscitur a sociis, to limit the application of the earth movement exclusion to 
natural, catastrophic events, rather than man-made events. 
Second, courts have examined the particular causes of the loss presented by the 
policyholder, and although an excluded event (such as earth movement) may have 
been a concurring or contributing cause of a loss, courts have allowed 
policyholders to recover under an insurance policy if the proximate cause of the 
loss was an event insured by the policy. 
We believe that both approaches are applicable in this case. We therefore examine 
exclusions in the instant case using the same two approaches. 

Under the doctrine of ejusdem generis, "[w]here general words are used in a 
contract after specific terms, the general words will be limited in their meaning or 
restricted to things of like kind and nature with those specified." Syi. Pt. 4, Jones 
v. Island Creek Coal Co., 79 W.Va. 532,91 S.E. 391 (1917). The phrase noscitur 
a sociis literally means "it is known from its associates," and the doctrine implies 
that the meaning of a general word is or may be known from the meaning of 
accompanying specific words. See Syi. Pt. 4, Wolfe v. Forbes, 159 W.Va. 34,217 
S.E.2d 899 (1975). The doctrines are similar in nature, and their application holds 
that in an ambiguous phrase mixing general words with specific words, the 
general words are not construed broadly but are restricted to a sense analogous to 
the specific words. 

Therefore, when an earth movement exclusion in an insurance policy contains 
terms not otherwise defined in the policy, and the terms of the exclusion relate to 
natural events (such as earthquakes or volcanic eruptions), which events, in some 
instances, may also be attributed to a combination of natural and man-made 
causes (such as landslides, subsidence or erosion), the terms of the exclusion must 
be read together and limited to exclude naturally-occurring events rather than 
man-made events. 

Murray 509 S.E. 2d at 9-11 (footnotes omitted). The Petitioners fail to alert the Court of this 

important part of Murray in their brief. 

The Murray court also examined Wyatt v. Northwestern Mut. Ins. Co., 304 F.Supp. 781 

(D. Minn. 1969), which explained that the earth movement exclusion exists: 

to relieve the insurer from occasional major disasters which are almost impossible 
to predict and thus to insure against. There are earthquakes or floods which cause 
a major catastrophe and wreak damage to everyone in a large area rather than one 
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individual policyholder. When such happens, the very basis upon which insurance 
companies operate is said to be destroyed. When damage is so widespread no 
longer can insurance companies spread the risk and offset a few or the average 
percentage of losses by many premiums. **** This gives some force to the view 
that the various exclusions were not intended to cover the situation as here where 
"earth movement" occurred under a single dwelling, allegedly due to human 
action of third persons in the immediate vicinity of the damage. 

Murray at 14. 

Erie failed to specifically draft their exclusion to address excavation. Even if the 

landslide exclusion is not clearly limited to landslides caused by natural forces, it is ambiguous. 

Erie has not proven that the rockfall at issue in this case was caused by natural forces. It is Erie's 

burden to prove the exclusion applies. The lack of such evidence provided the court a basis to 

find coverage in favor of the Chabers as the insurer bears burden of proving exclusion. If no 

evidence exists on an issue of fact that is material to defendants' exclusion, that omission defeats 

that exclusion. 

Judge Stucky determined that the earth movement exclusion was ambiguous as described 

above as there existed more than one cause for the damage. As a direct result, he found that Erie 

improperly denied coverage under the earth movement exclusion. This conclusion of law 

provides coverage to the Chabers separate and apart from the ensuing loss prevention. Judge 

Stucky held that: 

6. . .. The Court CONCLUDES that Erie failed to unambiguously exclude 
damage caused by rockfall due to man-made events, particularly, and improperly 
excavated hillside. 

7. . .. The Court CONCLUDES Erie failed in its burden to eliminate the 
excavation as the efficient proximate cause of the loss. 

8. ... The Plaintiffs' reasonable expectations would not be given effect if 
recovery is denied simply because an excluded event occurred, despite its 
efficient proximate cause. 

A.R. 294-295. 
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Judge Stucky analyzed the policy further as it specifically related to the ensuing loss 

provision on the exception to the earth movement exclusion and found that the exception to the 

exclusion was ambiguous. In other words, this Court could uphold the verdict without having to 

address the ensuing loss provision at issue in the Erie policy. Judge Stucky found that: 

9. Additionally, glass breakage having resulted, the exception to the exclusion 
was triggered, to wit: 

But if Earth Movement, as described in 5.a. through 5.d. above results in fire, 
explosion, sprinkler leakage, volcanic action, or building glass breakage, we will 
pay for the "loss" or damage caused by such perils. Erie would have this Court 
read the exception as follows: 

But if Earth Movement, as described in 5.a. through 5.d. above results in fire, 
explosion, sprinkler leakage, volcanic action, or building glass breakage, we will 
pay for the "loss" Of damage eaHsed by SHell perils those damages only. 

Even assuming Erie's reading to be plausible, "[w]henever the language of an 
insurance policy provision is reasonably susceptible of two different meanings or 
is of such doubtful meaning that reasonable minds might be uncertain or disagree 
as to its meaning, it is ambiguous." Prete v. Merchants Property Ins. Co. of 
Indiana, 159 W.Va. 508, 223 S.E.2d 441 (1976). "It is well settled law that 
ambiguous terms in insurance contracts are to be strictly construed against the 
insurance company and in favor of the insured." National Mutual Ins. Co. v. 
McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987). The Plaintiffs 
assert that glass breakage is a damage, not a peril, and that the damage resulting 
from the rockfall, a peril, is covered. The Court CONCLUDES that the provision 
is ambiguous. Thus, it must be construed in favor of the Plaintiffs. 

A.R.295. 

2. 	 Judge Stucky found an ambiguity in the ensuing loss clause and it was 
properly construed against Erie. 

Courts have held that ensuing loss provisions of policies are ambiguous. See, e.g., 

Eckstein v. Cincinnati Ins. Co., 618 F.Supp.2d 707 (W.D. KY 2007) ("In light of these decisions, 

the Court cannot accept the Defendant's argument that its interpretation of the ensuing loss 

provision is the only reasonable one to be drawn from the policy language."). As the Petitioners 
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here highlight in their brief, each case involving insurance coverage must be judged on a case

by-case basis. 

The Petitioners rely upon Fiess v. State Farm Lloyds, 202 S.W.3d 744 (Tex. 2006), for 

the proposition that an ensuing loss provision is not ambiguous. However, the Court in Fiess had 

a completely different ensuing loss, which read: 

We do cover ensuing loss caused by collapse of the building or any part of the 
building, water damage, or breakage of glass which is part of the building if the 
loss would otherwise be covered under this policy. 

Fiess, supra at 746. Further, Fiess involved mold as it related to damages to small roof and 

window leaks. Id. at 748. 

Clearly, Erie's ensuing loss provision before this Court is a horse of a different color. 

Erie should be governed by what they said, not about what they meant or intended to say, but did 

not. Mold and earth movement are certainly different exclusions. Further, the ensuing loss 

provision at bar is different than in Fiess. Erie wants this Court to misread the provision to say 

"But if Earth Movement, as described in S.a. through S.d above results in fire, explosion, 

sprinkler leakage, volcanic action, or building glass breakage, we will pay for those damages 

only." 

Next, the Petitioners rely upon BSI Construction, Inc. v. Hartford Fire Ins. Co., 705 F.3d 

330 (8th Cir. 2013), to demonstrate that an ensuing loss provision is not ambiguous. Again, the 

ensuing loss provision in BSI is completely different that the case at bar. The BSI ensuing loss 

exception reads: 

But we will pay for "loss" to other Covered Property that results from such 
defective workmanship, materials or design provided such loss or damage is not 
otherwise excluded in this policy. 

Id. at 332. Again, the Petitioners want this Court to mis-read the Erie provision before this 
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Court. An ensuing loss provision related to faulty workmanship does not involve earth 

movement. 

The Petitioners contend that Judge Stucky failed to follow his own prior holding in 

Sylvania Properties, LLC v. South Putnam Public Service District, No. 05-C-1497, 2006 WL 

6179293 (Kanawha Cty. Cir. Ct. Nov. 3,2006). However, Sylvania involved a water and sewer 

backup exclusion. Further, the Petitioners fail to alert this Court to Judge Stucky's Conclusion 

of Law No. 29 which specifically addresses Murray and reads as follows: 

The Court finds that the decision of Murray v. State Farm and Cas. Co., 203 
W.Va. 477, 509 S.E.2d 1 (1998), is inapplicable to the instant matter as it dealt 
with a different exclusion and applied the doctrines of ejusdem generis and 
noscitur a sociis only after finding that exclusion ambiguous. The Court finds the 
water and sewer backup exclusion at issue herein to be clear and unambiguous. 
See. Penn-America Ins. Co. v. Mike's Tailoring, 125 Cal.App.4th 884, 891-91,22 
Cal.Rptr.3d 918,923 (2005). 

Sylvania, supra. 

In Adrian Assoc., General Contractors v. National Surety Corp., 638 S.W.2d 138, 141 

(Tex. Ct. App. 1982), the court held that loss due to settlement was a covered event though it was 

specifically excluded because the settling resulted from a non-excluded peril thereby negating 

the settling exclusion. See also, e.g., David L. Leitner, Reagan W. Simpson, & John M. 

Bjorkman, 4 Law and Prac. of Ins. Coverage Litigation § 45:35, Law and Practice ofInsurance 

Coverage Litigation, exceptions within exclusions (July 2016 update). 

Defendant Myers also agreed that there was an exception to the exclusion and admitted 

that the glass breakage sustained by the Chabers may be covered, but ultimately concluded, 

without justification, that the amount would be within the deductible. A.R. 15. Erie decided that 

both window glass and frames would be covered. In any event, there is more than one reading to 

the exception. The policy says "This exclusion applies regardless of whether any of the above, in 
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Paragraphs 5.a. through 5.d., is caused by an act of nature or is otherwise caused. But if Earth 

Movement, as described in 5.a. through 5.d. above, results in fire, explosion, sprinkler leakage, 

volcanic action, or building glass breakage, we will pay for the "loss" or damage caused by such 

perils." A.R. 213, 221. Building glass breakage is not a peril, it is damage, but earth movement 

is a periL Thus, read properly, if building glass damage occurs [which it did], then "loss" or 

damage caused by the earth movement is covered. Therefore, even assuming earth movement as 

the cause, the fact that it was so extreme as to result in building glass breakage, would bring the 

entirety of the loss within the exception to the exclusion, thereby rendering it covered. That point 

was completely lost on Defendant Myers and Erie. I 

Erie fails to apply their clear and unambiguous policy language to the facts of this case as 

glass was broken as a result of the rockfall. Therefore, pursuant to the policy, the loss or damage 

should be covered. Erie wrote the policy and should be ordered to honor their contract with their 

loyal policyholders. Glass breakage always involves a serious and/or unanticipated act whether it 

is caused by nature or is caused by a man-made event such as poor and/or improper excavation 

of a hillside. The type of damage listed in the exception involves: fire, explosion, sprinkler 

leakage, volcanic action, or building glass breakage. Undoubtedly, these acts involve specific 

acts which are very serious activities and cause devastating consequences. Therefore, Erie should 

provide coverage for the damages related to all the loss as required under the exception to the 

subject exclusion. Assuming earth movement as the cause, the fact that it was extreme enough to 

result in building glass breakage would bring the entire loss within the exception to the 

1 Erie [mis]interprets the policy to say: 

But ifEarth Movement, as described in 5.a. through 5.d above results in fire, explosion, sprinkler leakage, volcanic 
action, or building glass breakage, we will pay for the "loss" or eaHlage eaHsee by SHea perils those damages only. 

Clearly, as discussed above, the policy does not say that. 
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exclusion. Therefore, the damage would be covered. At the very least, the exception to the 

exclusion is ambiguous and coverage should be applicable to the Chabers. For that reason, the 

Court should apply the doctrine of reasonable expectations pursuant to Robertson, supra. 

Clearly ensuing loss provisions have been litigated as to ambiguity. As such, each case 

should be decided on a case-by-case basis. 

v. CONCLUSION 

The Petitioners have failed to meet their burden to show that their alleged errors were 

incorrect. The trial court did not abuse its discretion. Viewing the evidence as a whole, it 

overwhelmingly supports the Order of Judge Stucky. 

WHEREFORE, the Respondents, by· counsel, respectfully requests that the petition be 

denied, and for such further relief as is deemed proper and just. 

Respectfully submitted this 13th day of October 2016. 

DIMITRI CHABER and MARY CHABER 
Respondents, 

By Counsel 

G. Anderson, Esquire 
Wes irginia State Bar No. 7315 
The Masters Law Firm, lc 
181 Summers Street 
Charleston, West Virginia 25301 
(304) 342-3106 
cga@themasterslawfirm.com 
Counsel for Dimitri Chaber and 
MaryChaber 
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