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J. INTRODUCTION 

Petitioners Erie Insurance Property and Casualty Company ("'Erie") and Stephen Myers 

submit this reply in support of their appeal from the Circuit Court's grant of declaratory 

judgment to Respondents Dimitri and Mary Chaber. The Circuit Court erred as a matter of law 

in holding that the earth movement exclusion in Erie's Ultraflex Insurance Policy (the "Policy") 

does not apply to earth movement caused by man-made events. First the earth movement 

exclusion. which states that "[the Jexclusion applies regardless of whether any of the above ... is 

caused by an act of nature or is otherwise caused[,)" is clear and unambiguous. The exclusion 

expressly applies to man-made events such as "mine subsidence" and "improperly compacted 

soil" and clearly precludes insurance coverage for all earth movement, regardless of whether the 

cause is a natural or man-made event Second. the efficient proximate cause of the alleged loss 

is an excluded risk - earth movement. Third, the anti-concurrent causation clause applies the 

earth movement exclusion "regardless of any cause or event that contributes concurrently or in 

any sequence to the' loss'" and defeats the efficient proximate cause doctrine. In any event, the 

doctrine of reasonable expectations does not apply to the construction of the unambiguous earth 

movement exclusion and anti-concurrent causation clause at issue in this action. 

Finally, the Circuit Court erred as a matter of law in holding that the ensuing loss 

provision, which expressly states that if earth movement "results in ... building glass breakage, 

we will pay for the 'Ioss' or damage caused by such peril[)", is ambiguous and construing the 

ensuing loss provision to provide coverage for the entire alleged loss and not just that portion of 

the alleged loss caused by glass breakage. This Court should reverse the Circuit Court with 

instructions to enter declaratory judgment for Erie on Count III of the Complaint. 



II. STATEMENT OF THE CASE 


Contrary to the Chabers' suggestion. the summary report of Tammy L. St. Clair, M.S., 

P.E. dated March 18. 2014, addresses the issue of excavation. The summary report states: 

Building is a series of five continuous. one-story, concrete masonry unit (CMU) 
buildings that were constructed over a period of years, beginning circa 1987 
(Figure I). The building is located on property that is, in general, flat. A hillside 
is located to the rear of the building. According to Mr. Dimitri Chaber, who owns 
the building, the hillside was excavated by others in 1984, leaving an unprotected 
rock face and creating the flat property on which the building is located. Mr. 
Chaber reporting having purchased the property with the excavation already 
complete. 

The unprotected rock face is an estimated 50 to 60 feet high. The rock face is 
layered shale with sandstone inclusions. Established vegetation, including tree 
growth, was observed on top and along the rock face (Figures 2 and 3). Mr. 
Chaber reported that over the years shale and soil fell from the rock face to form 
talus, or a slope of accumulated debris, at the base of the rock face. From time-to
lime people would remove the talus and more would accumulate. At the time of 
ED&T's site visit, talus was observed at areas of the rock fact that were not 
subject to the slide (Figures 4 and 5). In addition, percolating water and ice 
accumulation were observed along the rock face (Figure 6). A rockfall was 
observed along the rock face. This rockfall affected an estimated 60-foot length 
of the rock face and is the soil movement that impacted the rear of the building 
(Figures 7 and 8). 

Geology, such as shale, and climate are the principal causal mechanisms of a 
rockfall. Factors such [as] discontinuities within the rock (sandstone inclusions), 
tree roots breaking down the rock. percolating water weathering down rocks, and 
ice breaking the layers of rock displace individual rocks from the rock face. This 
process is known as rockfall, which in turn dislodges other rocks and soil. ... 

CONCLUSIONS 

I . 	 The cause of the soil movement that impacted and damaged the building 
owned by Mr. Dimitri Chaber is a rockfall that is a result of the 
unprotected shale rock face being subject to displacement as a result of 
seasonal climate changes. 

2. 	 Rockfalls of a lesser magnitude have been on-going at the property for 
years. 

A.R. 18-20 (emphasis added). 
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Ms. St. Clair's summary report was enclosed with the letter to the Chabers from Mr. 

Myers dated March 24. 2014. denying insurance coverage under Erie's Policy. Thus, the 

Chabers had Ms. St. Clair's summary report. including the conclusion that the rockfall was 

caused in part by the unprotected shale face that was caused by excavation in 1984, from the 

time they received the March 24 letter. Moreover. the source of Ms. St. Clair's information 

regarding excavation of the property that left an unprotected rock face was Mr. Chaber himself. 

Moreover. Ms. St. Clair testified consistently: 

Q And with respect to your investigation, is it fair to say that you did not 
form an opinion as to whether the vertical wall had been negligently or 
improperly excavated? You never looked at that issue, did you? 

A On~v to say that it was an unprolected rockface. 

Q But you did not form an opinion, one way or the other. on that issue, did 
you? 

A It's not in my report. No. 

Q Meaning that you didn't form an opinion, one way or the - one way or the 
other, as to whether it was a man-made or a natural cause, fair? 

A Not at all. That's not what I said. 

Q Well. do you remember giving a deposition? 


A I do. 


Q Did you take the position at that deposition as to whether you were going 

to form an opinion as to whether this was an improperly excavated highwall that 

caused the damage? 


A I think I said I wasn't asked to opine on that. 


Q Okay. And you're not offering an opinion today either, fair? 

A I'm not prepared to offer an opinion on it today. 

A.R. 719-20 (emphasis added). 



III. ARGUMENT 


A. 	 The Circuit Court Erred as a Matter of Law in Holding that the Earth 
Movement Exclusion in Erie's Policy Provides Insurance Coverage for Earth 
Movement Caused by Man-Made Events. 

1. 	 The Policy's earth movement exclusion unambiguously precludes 
coverage for all earth movement, regardless of whether caused by an 
act of nature or othenvise caused, including landslide, which 
encompasses rockfall caused by man-made events. 

The Circuit Court erred as a matter of law in holding that the Policy's earth movement 

exclusion does not apply to preclude insurance coverage for earth movement caused by man

made events. The Policy's earth movement exclusion unambiguously precludes insurance 

coverage for all earth movement, regardless of whether the cause is natural or "otherwise", and 

expressly includes landslide. which encompasses rockfall caused by man-made events. A.R. 16. 

The Chabers' reliance on Murray v. State Farm Fire & Casualty Co., 203 W. Va. 477, 

509 S.E.2d I (1998), is misplaced. The Chabers concede on page II of their brief that Murray 

focused on the term "external" in State Farm's policy, which is a term not present in Erie's 

Policy. The Chabers. however, fail to recognize that the earth movement exclusion in this action 

clearly and unambiguously precludes insurance coverage "regardless of whether any of the 

above . .. is caused by an act of nature or is otherwise caused." A.R. 16. As discussed in 

Petitioners' opening brief beginning on page 16, the usual and common meaning of the term 

"otherwise" unambiguously encompasses the concept of non-natural or man-made forces. 

In addition. The Chabers fail to recognize that in contrast to the exclusions in Murray 

Erie's earth movement exclusion unambiguously excludes "mine subsidence" in Paragraph 5.c. 

and expressly provides in Paragraph S.d. that "[s]oil conditions" include "improperly compacted 

soil." Both mine subsidence and improperly compacted soil are exclusively man-made events, 

making it clear and unambiguous that both natural and man-made events are within the scope of 

4 



Erie's earth movement exclusion. In Tastee Treats. Inc. v. u.s. Fidelity & Guaranty Co., No. 

5:07-cv-00338, 2008 WL 2836701. *4 (S.D. W. Va. July 21,2008), a[l'd. 474 F. App'x 101 (4th 

Cir. 2012), the Southern District of West Virginia distinguished Murray because the earth 

movement exclusion in that case applied to "mine subsidence," which is a man-made event. 

Moreover, the Chabers ignore the plain language of Erie's Policy when they argue without 

citation on page 14 of their brief that mine subsidence is a natural activity after a mine has been 

abandoned. Paragraph S.c. expressly excludes a[m]ine subsidence. meaning subsidence of a 

manmade mine. whether or not mining activity has ceased[.]" A.R. 16. 1 

When the Court decided Murray nearly two decades ago, it determined that earth 

movement exclusions in the State Farm and Allstate insurance policies at issue in that case were 

ambiguous because at that time ·'[t]he majority of courts that have considered earth movement 

exclusions have found them to be ambiguous." Murray, 509 S.E.2d at 9 & n.5. As discussed in 

Petitioners' opening brief beginning on page 12, numerous courts have declined to follow or 

distinguished the reasoning in lvfL/rray and found earth movement exclusions to unambiguously 

preclude coverage for earth movement caused by natural and man-made events, The Chabers' 

attempt to distinguish these cases fails, For example, in Chase v. State Farm Fire & Casualty 

Co., 780 A.2d 1123, I 128-29 & n.5 (D.C. App. 200 I), the court acknowledged Murray but 

agreed with the "large majority of courts" that have tound State Farm's earth movement 

exclusion unambiguous. The Chabers' attempt to distinguish Chase on the basis that the policy 

language in that case includes the term "external" similar to Murray rather than "otherwise" as in 

Erie's Policy is bizarre. Chase did not distinguish Murray, it disagreed and instead agreed with 

the "large majority of courts" that have found even an exclusion with the term "external" in an 

I See Hlilchenson v. Pac. Indem. Co., No. 4:14-CY-753 RLW, 2015 WL 5139183, **8-9 & n.3 (E.D. Mo. Sept. I, 
2015) (rejecting Murray because earth movement exclusion not limited to natural causes and applies to mine 
subsidence ). 

5 



earth movement exclusion to be unambiguous. Id. at 1129. See also State Farm Fire & Cas. Co. 

v. Castillo, 829 So. 2d 242, 247 (Fla. Dist. Ct. App. 2002).2 

In addition, in Davis-Travis v. State Farm Fire & Casualty Co., 336 F. App'x 770, (10th 

Cir. 2009), the court acknowledged Alurray but held that the earth movement exclusion in that 

case was not ambiguous in context. Id. at 773-74 & n.7. With regard to its holding that the term 

earth movement is not ambiguous, the court reasoned: 

The record is clear that the earth supporting the slab expanded and contracted. as 
a result of water, from whatever the source, and caused settlement damage. 
Coverage for this damage was unambiguously excluded by the earth movement 
clause. Our conclusion that the earth movement clause is not ambiguous is 
supported by several other jurisdictions. See, e.g., State Farm Fire & Cas. Co. v. 
Bongen, 925 P.2d 1042, 1045 (Alaska 1996) (citing cases). 

Id. at 774.3 

Moreover, in Parker v. Sajeco Insurance Co. ojAmerica, 2016 MT 173,376 P.3d 114 

(2016), the Supreme Court of Montana held that an earth movement exclusion unambiguously 

precluded coverage regardless of its cause, distinguishing Ahlrray. Id. at ~ 25. The court 

determined that expert testimony regarding rockfalls and landslides was inadmissible because it 

does "not bear upon a reasonable consumer's understanding of the term landslide as used in the 

'Earth Movement' exclusion." Id. at ~ 27. Significantly, the court explained: 

Parker contends that Safeco wrongfully changed its reason for excluding 
coverage, and therefore should be prohibited from denying coverage .... The 
insured seeking to impose coverage in this situation must demonstrate that the 
insurer's change of position caused him prejudice. Early in the process Safeco 
informed Parker by letter that it was denying coverage because the event was 
"considered earth movement from landslide which is specifically excluded under 
your policy." 

: :\ Ithough many courts have disagreed with Murray. the Court need not decide whether Murray was correctly 
decided. The distinctions between the policy language in MlIrray and the language in Erie's Policy makes a 

difference that strengthens support for the application of the earth movement exclusion to the Chabers' alleged loss. 
3 The plaintiffs in Davis- Travis did not raise the issue of whether the lead-in clause was ambiguous: nonetheless, the 
court noted several cases holding that State Farm's lead-in clause is not ambiguous. Id at 773 & n. 4. 
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In this case Parker contends that Safeco's reasons for denying coverage were 
deficient because they did not also mention that freezing and thawing in fissures 
LIp on the cliff caused the boulder to fall. Parker contends that he was prejudiced 
because he could have had an expert examine the scene earlier had he known 
about the freezing and thawing. The District Court found, and we agree, that 
Safeco promptly informed Parker that it would rely upon the earth movement 
exclusion in the policy, and that Safeco considered the falling boulder to 
constitute a "landslide" under the examples given in the policy. The District 
Court further found that Safeco promptly provided a copy of its expert's report on 
the freezing-thawing cause of the event. 

III at ~~ 30-3 I (citations omitted). 

Similar to Parker, Erie promptly informed the Chabers of its denial of coverage in the 

March 24 letter, which enclosed a copy of Ms. St. Clair's summary report. The report explains: 

According to Mr. Dimitri Chaber, who owns the building, the hillside was 
excavated by others in 1984. leaving an unprotected rock face and creating the tlat 
property on which the building is located. Mr. Chaber reported having purchased 
the property with the excavation already complete. 

A.R.18. 

Ms. St. Clair's summary report concludes that "[tJhe cause ofthe soil movement . .. is a 

roc/ifafl that is a result of the unprotected shale rock face being subject to displacement as a 

result alseasonal climate changes:' A.R.20. The Chabers had Ms. St. Clair'S summary report, 

including the conclusion that the rockfall was caused in part by the unprotected shale face that 

was caused by excavation in 1984, from the time they received the March 24 letter. In any 

event. the source of Ms. St. Clair's information regarding excavation of the property that left an 

unprotected rock face was Mr. Chaber himself. Contrary to the Chaber's argument, Erie did not 

conceal information. and excavation was identified in Ms. St. Clair's conclusion. It has been 

Erie's consistent position that it is irrelevant whether the cause was a natural or man-made event 

under the Policy's earth movement exclusion. As in Parker, expert testimony on the cause of 

earth movement is irrelevant. 
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In addition. several courts that, like this Court, have found earth movement exclusions 

ambiguous in the past have more recently found earth movement exclusions to unambiguously 

preclude coverage for earth movement caused by natural and man-made events. For example. in 

Essex Insurance Co. v. New Jersey Pan-African Chamber o.fCommerce & Industry, Inc .• No. A-

1178-IIT4, 2013 WL 4515934 (N.J. Super. Aug. 27, 2013) (per curiam), the Superior Court of 

New Jersey Appellate Division distinguished its prior decision in Ariston Airline & Catering 

Supply Co. v. Forbes, 2011 N.J. Super. 472, 511 A.2d 1278 (1986). which is also cited in 

Appendix A to Murray. Essex Insurance Co. explained in pertinent part: 

We reject defendants' contention, based upon the cases they cite. that the 
exclusions at issue here apply only to natural phenomena. All of the cases cited 
by defendants are distinguishable because they involved exclusions that did not 
explicitly, as is the case here, define earth movement as including non-natural 
activities. Here, the definition specifically includes earth movement "emanating 
from. aggravated by, or attributable to any operations performed by or on behalf 
of any insured[.]" 

For example, in Ariston Airline & Catering Supply Co. v. Forbes, 211 N.J. Super. 
472. 482 (Law Div. 1986), the policy at issue excluded losses resulting from 
"earth movement, including but not limited to earthquake, landslide, mud flow, 
earth sinking, earth rising or shifting." The Law Division found that this 
definition was "far from clear," and held that "the words 'earth movement' must 
be interpreted as referring to a natural phenomenon akin to" those phenomena 
specifically enumerated in the detinition. Ibid. 

These cases demonstrate that. contrary to defendants' claims, earth movement 
exclusions are not universally interpreted to encompass only naturally occurring 
earth movement. Rather, such exclusions are interpreted on a case-by-case basis 
in accordance with the specific exclusion's language. Moreover, the specific 
language in the exclusion negates the notion that there is an ambiguity in the 
terms of the exclusions. and defendants' claims to the contrary are without 
sufficient merit to warrant further discussion. 

Essex Ins. Co., 2013 WL 4515934 at **4_5.4 

~ The Chabers correctly concede on page 13 of their brief that Essex Insurance Co. involved excavation. Their 
repeated assertion that Erie concealed excavation from the Chabers is simply wrong. A.R. 13-20. Moreover, the 
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In addition. in Hughes v. Stale Farm Fire & Casualty Co.• No. 3:2005-357, 2007 WL 

2874849 (W.O. Pa. Sept. 27. 2007). the Western District of Pennsylvania distinguished the 

Pennsylvania Supreme Court's prior decision in Steele v. Statesman Insurance Co., 530 Pa. 90. 

607 A.2d 742 (1992), which is cited in Appendix A to Murray and by the Chabers, as well as its 

decision in Totty v. Chub Corp., 455 F. Supp. 2d 376 (W.O. Pa. 2006), which is also cited by the 

Chabers. Hughes explained in pertinent part: 

Similar exclusions contained in insurance policies have sometimes been construed 
to preclude coverage only for earth movements resulting from natural causes, and 
to permit coverage otherwise available for earth movements resulting from "man
made" activities.... The Pennsylvania Supreme Court expressly recognized the 
distinction between earth movements resulting from natural causes and earth 
movements resulting from man-made causes in Steele. holding that a particular 
insurance policy provided coverage for damages resulting from a man-made earth 
movement (as opposed to a naturally caused earth movement) notwithstanding the 
existence of a policy provision excluding coverage for earth movements in a more 
general sense. Steele, 607 A.2d at 743 ("We, therefore, hold that the earth 
movement exclusion bars coverage for damage (loss) from earth movement due to 
natural events only. The earth movement exclusion in the "all-risk" insurance 
policy issued by Statesman to the Steeles does not bar coverage for damage (loss) 
from the collapse of the hillside due to a man-made event-construction on 
adjoining property."). Courts have subsequently relied on Steele to highlight the 
distinction between man-made earth movements and naturally caused earth 
movements when interpreting similar exclusionary provisions in insurance 
contracts governed by Pennsylvania law. TH.E. Insurance Company v. Charles 
Boyer Children's Trust d/b/a Boyer's Westwood Lanes. 455 F. Supp. 2d 284, 294
295 (M.D. Pa. 2006) Totty v. Chubb Corporation. 455 F. Supp. 2d 376, 383-385 
(W.O. Pa. 2006). 

What must be remembered. however, is that it is an insurance contract that the 
Court is being asked to construe. . .. For this reason, while decisions of the 
Pennsylvania courts certainly inform the inquiry as to the applicable law in 
Pennsylvania (and while decisions of the Pennsylvania Supreme Court are 
binding on this Court with respect to matters of Pennsylvania law), the disposition 
of this case is not controlled by precedents involving the interpretation of 

Chabers' attempt on page 13 of their brief to distinguish t,"ssex Insurance Co. fails. As discussed above. the Chabers 
ignore man-made events such as mine subsidence in S.c. and they end their quotation of 5.d. just before the phrase 
"improperly compacted soil." Moreover, the Chabers wholly omit the provision in Erie's policy that makes it clear 
that the eanh movement exclusion "applies regardless of whether any of the above, in Paragraphs S .a. through S.d .. 
is caused by an act of nature or otherwise caused." A.R. 16-17. 
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materially different contractual language. . .. With that in mind, the Court now 
turns to the precise language contained in the State Farm Pol icy. 

The Plaintiffs contend (and the Court assumes) that a break in their water pipes 
resulted in the discharge of more than 100,000 gallons of water, thereby causing a 
"singkhole" to develop. (Document No. 16, p. 2). This sinkhole apparently 
caused the collapse of the Plaintiffs' dwelling. The Court notes that the term 
"earth movement," as defined in the State Farm policy. expressly includes 
sinkholes. (Document Nos. 17-2, p. 7, 21-2. p. 9). Therefore, the sinkhole 
qualifies as an "excluded event" under the policy. Id. According to the plain 
language of the policy, State Farm does not insure for loss resulting from such an 
excluded event "regardless ~l the cause of the excluded event[,] other causes of 
the loss[,] or whether other causes acted concurrently or in any sequence with the 
excluded event to produce the loss." Id. (emphasis added). Thus. it makes no 
difference whether the broken pipes caused the collapse, or whether the collapse 
caused the pipes to break. The sequence of the events is irrelevant, since it is 
undisputed that the collapse of the Plaintiffs' dwelling was caused by an excluded 
event (i.e.. a "sinkhole" falling within the definition of the term "earth 
movement"). (Document Nos. 16, p. 2.19. pp. 1-3). 

The Plaintiffs evidently believe that the collapse of their dwelling was the result 
of "water damage," which is detined as the "accidental discharge or leakage of 
water or steam as the direct result of the breaking or cracking of any part of a 
system or appliance containing water or steam[.]" (Document Nos. 17-2, p. 5, 21
2, p. 7). [f this policy language could be read in isolation, perhaps the Plaintiffs 
would be correct. Nevertheless, the Court must read the entire policy, not just 
those portions highlighted by the Plaintiffs. Even under the facts alleged by the 
Plaintiffs, the damage to their dwelling was the result of an "excluded event." 
The exclusionary language in the policy is clear and unambiguous as applied to 
the facts of this case .... The Court's construction of the State Farm policy is in 
accord with the majority of the courts which have construed the same (or 
materially similar) policy language. 

Hughes, 2007 WL 2874849 at **7-10 (citations omitted) (footnote omitted) (emphasis in 

original). See also Gillin v. Universal Underwriters Ins. Co.. No. 09-5855, 2011 WL 780744. 

**5-8 (E.D. Pa. Mar. 4 20 II) (holding earth movement exclusion unambiguously precluded 

coverage for collapse of retaining wall). 

Also. in State Farm Fire & Casualty Co. v. Slade, 747 So. 2d 293 (Ala. 1999). the 

Supreme Court of Alabama distinguished its prior decision in B~v v. Auto Owners Insurance Co., 
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437 So. 2d 495 (Ala. 1983), which is cited in Appendix A to Murray and by the Chabers. Slade 

explained in relevant part: 

In Bly, this Court was called upon to interpret an earth-movement clause similar 
to the one here. The Blys sought insurance coverage for damage to their house 
they claimed was caused by vibrations caused by several heavy logging trucks 
passing their home on a nearby road. B(v, 437 So. 2d at 496. The Blys' insurance 
policy covered a "direct loss" caused by a vehicle. but excluded losses '''caused 
by, resulting from, contributed to or aggravated by any earth movement. including 
but not limited to earthquake, volcanic eruption, landslide, mudflow. earth 
sinking, rising or shifting.'" Id. the trial court entered a summary judgment in 
favor of the insurer. Id. at 496. 

In interpreting the terms of the Blys' policy, this Court held "that the word 
'direct' means 'immediate' or 'proximate' and is not synonymous with physical 
contact." Id. Furthermore. the B(v court agreed that the language "any earth 
movement" was ambiguous. 

The Siades maintain that we must follow Bly and hold that State Farm's 
exclusion for earth movement is ambiguous. We disagree . 

. . . B(v is distinguishable from the present case. The earth-movement 
exclusion in this case is much broader than the exclusion in Bly. The exclusion in 
the Slades' policy is not limited to movement caused by natural events. It states 
that loss caused by earth movement is excluded regardless of the cause of the 
earth movement "whether other causes acted concurrently or in any sequence 
with earth movement]," or whether the earth movement arose from "natural or 
external forces." The exclusion also states that earth movement includes "the 
shifting ... of earth," unlike the clause in Bly, which did not define "earth 
movement." Therefore. we conclude that the earth-movement exclusion in the 
Siades' policy is unambiguous. 

Id. at 3 I 0-1 I. 

Likewise, in Bentoria Holdings, Inc. v. Travelers Indemnity Co., 20 N.Y.3d 65. 956 

N.V.S. 2d 456.980 N.E.2d 504 (2012). the Court of Appeals of New York distinguished its prior 

decision in Pioneer Tower Owners Association v. State Farm Fire & Casualty Co.. 12 N. Y.3d 
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302. 880 N. Y.S.2d 885, 908 N.E.2d 875 (2009), which IS cited by the Chabers. Bentoria 

Holdings explained in relevant part: 

In Pioneer Tower Owners Assn. v. State Farm Fire & Cas. Co .. 12 N.Y.3d 302. 
880 N. Y.S. 2d 885, 908 N.E.2d 875 (2009), we held that an "earth movement" 
exclusion in an insurance policy did not unambiguously apply to excavation. We 
now confront a policy in which a similar exclusion is expressly made applicable 
to "man made" movement of earth. We hold that this added language eliminates 
the ambiguity, and that loss caused by excavation is excluded from the policy. 

Pioneer was in most respects virtually identical to this case. The defendant there 
insured a building against "accidental direct physical loss" (12 N. Y.3d at 305, 880 
N.Y.S.2d 885. 908 N.E.2d 875); the building suffered cracks and other damage as 
a result of an excavation on an adjoining lot. The defendant refused to pay, 
relying on an earth movement exclusion very similar to the one quoted above, 
with the distinction that the last words of the earth movement exclusion here 
"all whether naturally occurring or due to man made or other artificial causes" 
were absent in Pioneer. 

The plaintiff in Pioneer argued that the policy did not clearly exclude excavation 
- the intentional removal of earth by humans" (id. at 308, 880 N. Y.S.2d 885, 908 
N.E.2d 875). We found that argument to be "reasonable" (id.), and therefore held 
that the earth movement exclusion "did not unambiguously remove" excavation 
damage from the coverage of the policy (id. at 305, 880 N.Y.S.2d 885, 908 
N.E.2d 875). But the same argument is not available to plaintiff here. By 
expressly excluding earth movement "due to man made or other artificial causes," 
the policy contradicts the idea that "the intentional removal of earth by humans" 
is not an excluded event. 

Bentoria Holdings, 980 N.E.2d at 504-05. 

Moreover. in Tqia Investments LLC v. Peerless Insurance Co., No. 1:15cv01647. 2016 

WL 3951406 (E.D. Va. July 21, 2016), the Eastern District of Virginia distinguished its prior 

decision in Sentinel Associates v. American iVfanujacturers Mutual Insurance Co., 804 F. Supp. 

815 (E.D. Va. 1992), ajI'd. 30 F.3d 130 (4th Cir. 1994). which is cited in Appendix A to Murray. 

Tl?ia Investments explained in relevant part: 

This court specifically has addressed the scope of earth movement exclusions in 
analogous situations. In Sentinel Associates v. American Jl,1anuj'acturers lvfutual 
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Insurance Co., this court limited the scope of a general terms to "embrace only 
objects similar in nature to those things identified in the specific [ terms]" listed in 
the policy. 804 F. Supp. 815. 818 (E.D. Va. 1992), J~tl'd, 30 F.3d 130 (4th Cir. 
1994) (citing Cape Henry Towers, Inc. v. Nat 'I Gypsum Co., 229 Va. 596. 331 
S.E.2d 476, 481 (20 II). Applying this doctrine, this court determined that that 
specific terms "earthquake," "landslide," and "earth sinking, rising or shifting" 
restricted the general term "earth movement" to exclude only naturally occurring 
phenomena from coverage, thus affording coverage for man-made events that 
resulted in earth movement. Ill.; cf Tastee Treats. Inc. v. Us. Fid. and Guar. 
Co.. 2008 WL 2836701, at *3-4 (S.D. W. Va. July 21, 2008) (finding the 
exclusion relating to mine subsidence as evidence that the policy's earth 
movement exclusion could apply to both natural and man-made events) .... 

In the present case, the Earth Movement Exclusion covers Plaintiffs conduct 
because the terms of the policy are unambiguous and Plaintiff may not introduce 
ambiguity in an attempt to alter the meaning of the Policy. First the Policy plainly 
indicates that the Earth Movement exclusion is applicable to natural and man
made phenomena (Doc. 34-1. at 73-74). Unlike the policy in Sentinel Associates, 
which only contained naturally occurring events in its specifications of excluded 
events, the Policy here includes a reference to mine subsidence. which courts like 
Tastee Treats have interpreted as implicating man-made events. Tastee Treats, 
Inc., 2008 WL 2836701, at *3-4 (S.D. W. Va. July 21, 2008) (finding the 
exclusion relating to mine subsidence as support for interpretation that the 
policy's earth movement exclusion could apply to both natural and man-made 
events). Furthermore. this Policy includes the prefatory statement "including but 
not limited to" to indicate broader exclusionary reach than just the examples listed 
in the Policy's text. Thus. the doctrine of noscitur a sociis does not abrogate the 
Earth Movement exclusion, and the scope of the exclusion properly extends to 
both man-made and naturally occurring phenomena. 

Taja Investments, 2016 WL 3951406 at *7.5 

The Circuit Court erred as a matter of law in holding that Erie failed to prove that the 

Policy'S earth movement exclusion unambiguously precludes coverage for rockfall due to man

made events. Because the exclusion clearly applies to all earth movement. including landslide. 

which is defined to encompass rockfall. whether caused naturally or otherwise, the earth 

movement exclusion precludes insurance coverage under the Policy in this action. 

; Other cases cited by the Chabers have similarly been distinguished or discredited. See. e.g., Wandler v. Homesite 
Indem. Co.• No. 13-CY-64-F. 2013 WL 12092300 (D. Wyo. Nov. 7.2013) (finding Powell v. Liberty ;\-full/al Fire 
Insurance Co .. 127 Nev. 156.252 P.3d 668 (2011), which is cited by the Chabers. unpersuasive). 
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2. 	 The efficient proximate cause of the alleged loss is an excluded risk 
because the Policy's earth movement exclusion precludes coverage for 
earth movement caused by man-made events, and in any event the 
Policy's anti-concurrent causation clause defeats the efficient 
proximate cause doctrine. 

The Circuit Court also erred as a matter of law in holding that the efficient proximate 

cause of the Chabers' alleged loss is a covered risk. As discussed above, the Policy's eal1h 

movement exclusion unambiguously precludes insurance coverage for earth movement caused 

by man-made events. 6 In any event, the Policy's anti-concurrent causation clause defeats the 

efficient proximate cause doctrine. 

Again, the Chabers' reliance on Murray is misplaced. Although Murray rejected State 

Farm's argument that an anti-concurrent causation clause operated to defeat the efficient 

proximate cause doctrine, lv!urray. 509 S.E.2d at 14, it has been widely criticized and 

distinguished. See. e.g., Baa v. Liberty Mut. Fire Ins. Co., 535 F. Supp. 2d 532, 540 (D. Md. 

2008) (distinguishing i\lJurray). Significantly, the same treatises on which Murray relied to 

support its application of the efficient proximate cause doctrine recognize that the majority of 

jurisdictions hold that an anti-concurrent cause provision defeats the efficient proximate cause 

doctrine. See, e.g., 7 Steven Plitt, et al., Couch on Insurance § 101 :45 (3d ed. June 2016 

Update); 5 Joseph D. Jean, et al., New Appleman on Insurance Law Library Ed. § 53.04 

[b ][ii][A]. Howell v. Slate Farm Fire & Casualty Co., 218 Cal. App. 3d 1446, 267 Cal. Rptr. 

708 (1 st Dist. 1990), and Garvey v. State Farm Fire & Casualty Co., 48 Cal. 3d 395, 257 Cal. 

Rptr. 292, 770 P.2d 704 (1989), which the Chabers argue support the holding in Murray, are 

distinguishable because they are based on California's unique insurance statute. 7 In Leonard v . 

. , Plainly, excavation that took place in 1984 cannot be the efficient proximate cause of earth movement that occurs 

twenty years later in 2014: it is simply too remote. 

7 See "ardanyan v. AMea Ins. Co.• 243 Cal. App. 4th 779 (5th Dis!. 2015) (explaining that the efficient proximate 

cause doctrine is codified in the California Insurance Code § 530). 
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Nationwide jlyfutual Insurance Co.. 499 F.3d 419. 436 (5th Cir. 2007). the court upheld 

enforcement of an anti-concurrent causation clause in an insurance policy and allowed the 

provision to supplant the default causation regime. In that case. the Court observed: 

A majority of states that have considered the matter enforce ACC exclusion 
clauses. See 4 David L. Leitner et al.. Law and Practice of Insurance Coverage 
Litigation § 52:37 (2007): 7 Couch on Ins. § 101.45: Joseph A. Zieminski et al.. 
Emerging Property and CGL Insurance Claims Trends. 742 Practicing Law 
Institute Litigation and Administrative Practice Course Handbook Series 251. 281 
& n.lll (2006). Only Washington and West Virginia do not allow abrogation of 
the default rule via an ACC clause. California and North Dakota require efficient 
proximate causation by statute. 

Id at 434-35 (emphasis added) (footnote omitted). See also Chase, 780 A.2d at 1130-31; 

Boazova v. Safety Ins. Co, 462 Mass. 346. 968 N.E.2d 385. 394-95 (2012); Colorado 

Intergovernmental Risk Sharing Agency v. Northjield Ins. Co., 207 P.3d 839. 842-44 (Colo. App. 

2008): Lombardi v. Universal N. Am. Ins. Co.. No. NNHCV136036542S. 2015 WL 600823. *8 

(Conn. Super. Ct. Jan. 21, 2015). 

The Chabers attempt to distinguish these cases by arguing that the underlying exclusions 

were different fails. This is a distinction without a difference. Neither the courts nor the 

commentators have determined that the construction of an ensuing loss provision is dependent on 

the nature of the underlying exclusion. The Chabers provide no support for this argument. 

The Circuit Court erred as a matter of law in holding that the efficient proximate cause of 

the Chabers' alleged loss is a covered risk. Whether the landslide is characterized as being 

caused by nature or as being otherwise caused. the efficient proximate cause of the Chaber's 

alleged loss is an excluded risk. To the extent that the Court determines that the alleged loss is 

caused in part by a covered risk. however. the Policy's anti-concurrent causation clause defeats 

the efficient proximate cause doctrine and precludes coverage. 
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3. 	 The doctrine of reasonable expectations does not apply to the 
construction of unambiguous provisions such as the Policy's earth 
movement exclusion and anti-concurrent causation clause. 

The Circuit Court erred as a matter of law in holding that the doctrine of reasonable 

expectations applies to the construction of the Policy's earth movement exclusion and anti

concurrent causation clause. The Chabers concede on page 28 of their brief that in order for the 

doctrine of reasonable expectations to apply the Policy must be ambiguous. As discussed above, 

the Policy's earth movement exclusion and anti-concurrent causation clause unambiguously 

preclude insurance coverage for the Chabers' alleged loss. Accordingly the reasonable 

expectations doctrine does not apply. See Murray, 509 S.E.2d at 14 n.12. 

The cases cited by the Chabers do not support their position. For example. Nautilus 

Insurance Co. v. Vuk Builders. Inc., 406 F. Supp. 2d 899 (N.D. Ill. 2005), did not involve or even 

mention the doctrine of reasonable expectations. In any event, in One Place Condominium. LLC 

v. Travelers Property Casualty Co. of America, No. II C 2520. 2014 WL 4977331 (N.D. Ill. 

Oct. 6, 2014), the Northern District of Illinois subsequently declined to follow Vuk Builders. 

The court discussed Vuk Builders and Murray and concluded that the earth movement provision 

in that case unambiguously applied to any earth movement including but not limited to the types 

of earth movement listed in the clause. Id. at ** 13-15, 18. The court described Murray: 

At the outset, the Murray court acknowledged ... that the specitic types of earth 
movement listed in the exclusion were not all of one type, namely, naturally 
occurring. Rather than concluding from this that the exclusion was meant to 
apply to losses from any type of earth movement regardless of cause (as the 
policy stated), the court reasoned that the policy was ambiguous and so should be 
narrowly construed[.] 

Oddly, the court then went on to say that it was applying "the construction 
principles of ejusdem generis and noscitur a sociis." But rather than explain how 
it did so. the court merely quoted a long passage from Wyatt which said earth 
movement exclusions "were not intended to cover the situation ... where 'earth 
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movement' occurred under a single dwelling." After observing that "similar 
reasoning underlies the exclusions in this case," the Murray court "appl[ied] the 
rule that ambiguities must be resolved in favor of the insured[.]" 

Id. at **14-15 (citations omitted).3 

The court concluded its discussion of the earth movement provision, rejecting the 

argument that a policy must include the words "man made" in order to be unambiguous: 

Finally One Place faults Travelers for not explicitly stating that earth movement 
~ncompassed both natural and man-made movement as it did in the policy in 
Bentoria Holdings, Inc. v. Travelers lndem. Co., 20 N.Y. 3d 65, 980 N.E.2d 504 
(N.Y. 2012) (Doc. 120, at 12). In that case, the words "all whether naturally 
occurring or due to man made or other artificial causes" were added at the bottom 
of the earth movement definition.... While such language certainly would have 
been preferable and foreclosed One Place's argument, the Court does not agree 
that without these words, the policy was ambiguous. 

Id. at * 18 (citations omitted). 

This conclusion applies with equal force to the Chabers' argument that if Erie had meant 

to encompass man-made events in its earth movement exclusion in the Policy it could have 

included those specific words as it did in the homeowners policy at issue in Hearn v. Erie 

Insurance Exchange, No. M2012-00698-COA-R3-CY, 2013 WL 2420476 (Tenn. App. May 31, 

2013). [t is not surprising that Erie's homeowner policy uses more colloquial terms than the 

Policy covering the Chabers' business. nor does it render the Policy ambiguous. 9 

The Circuit Court erred as a matter of law in holding that the doctrine of reasonable 

expectations applies to the construction of the Policy's earth movement exclusion and anti

concurrent causation clause. 

S Although One Place Condominium involved an insurance policy with an earth movement limit of insurance rather 
than exclusion. the issue was "whether the earth movement policy terms are ambiguous and must be construed to 
apply only when earth movement losses stem from natural causes (as One Place argues), or whether the terms are 
unambiguous and apply to earth movement losses from both natural and man-made causes (as Travelers contends)." 
Id at *1 . 
. , Bel:: v. !::i';e Insurance bchange. 957 A.2d 1244 (PA Super 2008). which is also cited by the Chabers did not 
involve an earth movement exclusion but rather a sinkhole collapse endorsement with different terms. Id. at 1253
55. The court did not opine on the issue of whether Erie's eal1h movement exclusion was ambiguous. 
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B. 	 The Circuit Court Erred in Holding that the Ensuing Loss Provision in the 
Policy is Ambiguous and Construing it to Provide Coverage for the Entire 
Alleged Loss and not Just that Portion Caused bv Glass Breakage. 

Finally, the Circuit Court erred as a matter of law in holding that the resulting or ensuing 

loss provision in the Policy is ambiguous and construing that provision to cover the Chabers' 

entire alleged loss and not just that portion of the alleged loss caused by glass breakage. It is 

undisputed that glass breakage resulting from earth movement is covered under the ensuing loss 

provision. The March 24 letter provided an estimate for the Chabers' loss caused by broken 

glass, including not only removal and replacement of glass but also of door frames and window 

frames as well as a lockset in the total amount of$3,683.73. A.R. 15,47-49. The Chabers have 

not produced any evidence to dispute the estimate for the loss resulting from the glass breakage. 

Nor do the Chabers dispute that the deductible in the Policy is $10.000.00 A.R. 15. 50. 

Instead. the Chabers argue in etfect that the ensuing loss provision does not simply carve out an 

exception to the earth movement exclusion for loss resulting from broken glass but rather revives 

coverage for the entire excluded event. There is no support for the Chabers' argument. 

The Policy expressly states that "if Earth Movement ... results in ... building glass 

Breakage, we will pay for the "loss" or damage caused by such peril[s]." A.R. 16. Although this 

Court has not considered an ensuing loss provision, other Courts including the Circuit Court of 

Kanawha County have held that such provisions are unambiguous. See, e.g., BSI Constructors. 

Inc. v. Hartford Fire Ins. Co.. 705 F.3d 330, 334 (8th Cir. 2013): Fiess v. State Farm Lloyds. 202 

S. WJd 744, 752-53 (Tex. 2006): Sylvania Props., LLC v. S. Putnam Pub. Servo Dist., No. 05-C

1497.2006 WL 6179293 (Kanawha Cty. Cir. Ct. Nov. 3. 2006) (Stucky. J.). 

The Chabers attempt to distinguish these cases by arguing that the underlying exclusions 

were different fails. This is a distinction without a difference. Neither the courts nor the 
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commentators have determined that the construction of an ensuing loss provision is dependent on 

the nature of the underlying exclusion. The Chabers provide no support for this argument. [n 

any event, as one commentator has explained. using an earth movement exclusion as an example: 

[A] policy may provide that it does not cover any loss caused by earth movement: 
however, any ensuing loss by fire which is not excluded or excepted is covered. 
This means the policy covers loss caused by tire that would not have occurred but 
for the earth movement; however. other damage caused by earth movement is not 
covered. 

Couch on Insurance § 153.70 (footnotes omitted) (emphasis added). 

Moreover, the Chabers provide no support for their argument that glass breakage is not a 

peril. At least one commentator has explained the different types of property coverage for 

various perils. including glass breakage. See Jonathan J. Sweet. Sweet on Construction Industry 

Contracts: Major AlA Documents § 22.04 (2016). 

Eckstein v. Cincinnati Insurance Co .• 618 F. Supp. 2d 707 (W.D. Ky. 2007). and Adrian 

Associates, General Contractors v. National Slirety Corp .• 638 S. W.2d 138 (Tex. App. 1982), 

which are cited by the Chabers, are inapposite. [n Eckstein. the question was whether the 

ensuing loss provision applies only when an excluded risk is followed by a separate. intervening 

occurrence that in tum causes an ensuing loss or whether there is coverage for an ensuing loss 

that was directly related to the original excluded risk. Eckstein. 618 F. Supp. 2d at 709-10. 

Simi[arly. in Adrian Associates the issue was whether an exclusion with an ensuing loss clause 

applied at a[1. Adrian Associates, 638 S. W.2d at /40-41. The issue in this action is not whether 

the glass breakage was covered under the ensuing loss provision. but rather simply whether 

coverage is properly limited to the loss caused by the glass breakage. Manifestly, it is. IO 

10 The Chabers' construction of the ensuing loss provision violates the doctrine of the "rule of the last antecedent," 
See Barnhart v. Thomas. 540 U.S. 20, 26 (2003) r-'jA] limiting clause or phrase ... should ordinarily be read as 
modifying only the noun or phrase that it immediately follows"): fJ/ue v. Poling. 68 W. Va. 547. 70 S.E.279 (1911) 
(applying last antecedent rule because it is grammatically proper and gives effect to the parties' intention). 
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The Circuit Court erred in holding that the resulting or ensuing loss provision in the 

Policy is ambiguous and construing that provision to cover the Chabers' entire alleged loss and 

not just that portion of the alleged loss caused by glass breakage. By its plain terms, the ensuing 

loss provision is a narrow exception to the earth movement exclusion, which only provides 

coverage to the extent that earth movement results in building glass breakage. 

IV. CONCLUSION 

For all of the foregoing reasons and for the reasons stated in the Brief of Petitioners. this 

Court should reverse the Circuit Court's Order and remand this action with instructions to enter 

declaratory judgment for Erie InSlifance Property and Casualty Company on Count III of the 

Complaint. 

Respectfully submitted this 2nd day of November 2016. 1\ (\ A~ 
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