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I. ASSIGNMENTS OF ERROR 


A. The Circuit Court erred in holding that the earth movement exclusion in an 

Ultraflex Insurance Policy (the "Policy") issued by Petitioner Erie Insurance Property and 

Casualty Company ("Erie") to Respondents Dimitri and Mary Chaber provides insurance 

coverage for earth movement caused by man-made events. 

1. The Circuit Court erred in holding that the Policy's earth movement 

exclusion, which expressly states that "[the] exclusion applies regardless of whether any of the 

above ... is caused by an act of nature of is otherwise caused", is ambiguous because it clearly 

precludes coverage for all earth movement, regardless of whether the cause is natural or man

made events, including landslide, which encompasses rockfall caused by improper excavation. 

2. The Circuit Court erred in holding that the efficient proximate cause of the 

alleged loss is a covered risk because the Policy's earth movement exclusion precludes coverage 

for earth movement caused by man-made events, and in any event the Policy's anti-concurrent 

causation clause, which applies the exclusion "regardless of any cause or event that contributes 

concurrently or in any sequence to the 'loss"', defeats the efficient proximate cause doctrine. 

3. The Circuit Court erred in holding that the doctrine of reasonable 

expectations requires insurance coverage for the alleged loss because that doctrine does not 

apply to unambiguous provisions such as the Policy's earth movement exclusion and anti

concurrent causation clause. 

B. The Circuit Court erred in holding that the ensuing loss provision in the Policy, 

which expressly states that if earth movement "results in ... building glass breakage, we will pay 

for the 'loss' or damage caused by such peril[]", is ambiguous and construing it to provide 

coverage for the entire alleged loss and not just that portion caused by glass breakage. 



II. STATEMENT OF THE CASE 

The Chabers filed their Complaint against Erie and Stephen Myers on June 16, 2014. 

The three-count Complaint contains the following claims: I) breach of contract, breach of 

covenants of good faith and fair dealing, and violations of the West Virginia Unfair Trade 

Protection Act, West Virginia Code § 31-11-1 et seq., by Erie and Mr. Myers; I 2) fraud and/or 

fraudulent misrepresentation by Mr. Myers; and 3) declaratory judgment. A.R. 5-12. Attached-c' 

to the Complaint as Exhibit A is a letter to the Chabers from Mr. Myers dated March 24, 2014, 

denying insurance coverage under Erie's Policy following its investigation into a loss dated 

February 19, 2014. A.R. 13-15. Enclosed with the March 24 letter and also attached to the 

Complaint is an excerpt from the Policy, which includes the following exclusionary language: 

SECTION III - EXCLUSIONS 

A. Coverages 1, 2, 3, 4, and 5 

We do not cover under Building(s) - Coverage 1; Business Personal Property and 
Personal Property of Others - Coverage 2; Additional Income Protection -
Coverage 3; Glass and Lettering - Coverage 4; and Signs, Lights, and Clocks -
Coverage 5 "loss" or damage caused directly or indirectly by any of the 
following. Such "loss" or damage is excluded regardless of any cause or event 
that contributes concurrently or in any sequence to the "loss": 

5. Earth Movement 

a. Earthquake, including tremors and aftershocks, and any earth sinking, 
rising, or shifting related to such event; 

b. Landslide, including any earth sinking, rising, or shifting related to such 
event; 

c. Mine subsidence, meaning subsidence of a manmade mine. whether or not 
mining activity has ceased; or 

I The Chabers may have meant to plead under the Unfair Trade Practices Act. West Virginia Code § 33-11-1. et seq. 
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d. Earth sinking (other than sinkhole collapse), rising, or shifting including 
soil conditions which cause settling, cracking or other disarrangement of 
foundations, or other parts of realty. Soil conditions include contraction, 
expansion, freezing, thawing, erosion, improperly compacted soil, and the action 
of water under the ground surface. 

This excl usion applies regardless of whether any of the above, in Paragraphs 5.a. 
through S.d., is caused by an act of nature or is otherwise caused. 

But if Earth Movement, as described in 5.a. through S.d. above, results in fire, 
.explosion, sprinkler leakage, volcanic action, or building glass breakage, we will 
pay for the "loss" or damage caused by such perils. 

A.R. 16-17. 

On August 5, 2014, Erie and Mr. Myers served their Answer to the Complaint. The 

Answer denies liability under any of the claims, and specifically with regard to the declaratory 

judgment claim denies any and all allegations that imply that insurance coverage exists for all 

alleged loss under the Policy. A.R.26. 

On April 21, 2015, the Circuit Court entered an Order bifurcating the action and staying 

all discovery except for discovery related to the declaratory judgment claim. The Order further 

set certain deadlines, including the discovery deadline for the declaratory judgment claim of July 

13, 2015, the dispositive motions deadline for that claim of August 13, 2015, and the trial date 

for that claim ofJanuary 11,2016. A.R. 32-35. 

On July 31,2015, Erie and Mr. Myers tiled a motion to strike the Chabers' expert witness 

disclosure and prohibit their expert witness testimony. A.R. I. The Court entered an Order 

denying the motion to strike on September 4,2015. The Court, however, ordered the Chabers to 

provide opinion letters to Erie and Mr. Myers by August 17,2015. The Court further ordered the 

Chabers to make their expert witnesses available for depositions before dispositive motions 

deadline for the declaratory judgment claim, which was extended to September IS, 2015. A.R. 

36-37. 
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Erie and Mr. Myers filed a motion for partial summary judgment on September 15,2015. 

Subsequently, they filed a renewed motion to strike the Chabers' expert witness disclosure and 

prohibit expert witness testimony. A.R. 2. 

On January 12, 2016, the Circuit Court denied Erie and Mr. Myers's motion for partial 

summary judgment on the declaratory judgment claim. A.R. 40-44. The Circuit Court 

concJuded,as follows: 

This Court FINDS and CONCLUDES that there are genuine issues of material 
fact as to whether or not the definition of "landslide" and "rockfall" is the same, 
whether the damage to the Plaintiffs' property was caused by a landslide or a 
rockfall if there is a distinction, and whether the cause of the damage is covered 
under the subject insurance policy or excluded by that policy and therefore 
DENIES the Defendants' motion for summary judgment. 

The Court, therefore, FINDS there are genuine issues of material fact as to the 
cause of the Plaintiffs' damages and whether the cause of the damages is man
made, natural or a combination of both, and whether the subject policy provides 
coverage for such loss. 

The Court FINDS that there are genuine issues of material facts as to whether or 
not there is insurance coverage for the damages claimed by the Plaintiffs. 

When giving Plaintiffs [sic] evidence, the benefit ofthe inferences as required, the 
Court FINDS that the Plaintiffs have offered sufficient evidence, which creates 
genuine issues of material fact and therefore DENIES the Defendants' motion for 
summary judgment. 

A.R.43-44. 

The Circuit Court held a bench trial on the declaratory judgment claim on January 11 and 

12, 2016. Before testimony began, Erie's counsel argued that the only issue is a legal question 

appropriate for summary judgment or certification to this Court. A.R.495-503. 

During trial, Mr. Chaber testified that he and his wife own property with a building in 

Saint Albans, West Virginia. A.R. 642. The Chabers' building contains five individually 

numbered commercial rental units or bays. One of the bays was leased to a motorcycle shop. 
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A.R. 623-24, 626-27. On February 19, 2014, Mr. Chaber was called to his property. When he 

was able to get close enough, Mr. Chaber saw a big rock approximately six feet from the back 

wall of his building and a mud slide that followed inside the garage. A.R.627. 

Mr. Chaber testified that the movement of soil and rock at issue was not the first time that 

soil and rock had fallen from the hillside behind his property. Additionally, Mr. Chaber testified 

that he hasdeaned dirt and rocks from behind his property at issue annually and has allowed 

various persons to utilize "loaders" to remove dirt that has accumulated behind the property. 

A.R.644-45. Moreover, Mr. Chaber testified that the hillside behind his property had previously 

collapsed damaging their neighbor's property, and that eight to ten truckloads of dirt were 

removed as a result thereof. A.R. 648. 

The Chabers submitted a claim to Erie under the Policy for the property damage that 

occurred on February 19, 2014, and Erie investigated the claim. Mr. Myers testified that on the 

day that he received notice of the Chabers' claim he traveled to their property to examine the 

damage. A.R. 559-60. Mr. Myers testified that on that day during the visit to the property he met 

with Mr. Chaber and showed him the portion of the Policy excluding coverage for damage 

caused by landslide. A.R. 56. Further. Mr. Myers testified that it appeared that a mass of rock 

slid down the steep slope behind the Chabers' property. A.R. 600. 

Mr. Myers testified that a rockfall is a landslide in the context of the Policy at issue. 

Further, Mr. Myers testified that a rockfall is earth movement in the context of the Policy. A.R. 

598. Mr. Myers testified that it was irrelevant under the Policy whether the earth movement 

occurred as a result of natural or man-made causes as earth movement caused because both 

natural and man-made forces are excluded under the Policy. A.R.599. 
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Mr. Myers testified that he determined that the cause of the damage to the Chabers' 

property was a landslide. Thereafter, by letter dated March 24, 2014, Erie denied coverage on 

the grounds that the Chabers' loss was excluded as a landslide under the policy's earth 

movement exclusion in the Chabers' policy. A.R. 13-15, 562. Mr. Myers found that coverage 

was available for the replacement of the Chabers' broken glass and frames pursuant to the 

resulting loss exception to the earth ,mov.ement exclusion but that the estim~te was below the 

Chabers' $10,000.00 deductible and stated the same in the March 24 letter. A.R. 15. 

Erie renewed its motion to strike the Chabers' expert witness Jack Spadaro on various 

grounds, including that his testimony is irrelevant. A.R. 533. The Circuit Court found that Mr. 

Spadaro is qualified as an expert witness in geotechnical engineering, .Iandslides and earth 

movement and allowed him to testify over Erie's objection. A.R.530-34. 

The Circuit Court entered an Order granting declaratory judgment to the Chabers. The 

Court concluded that there is evidence of both natural and man-made causes; that Erie failed to 

unambiguously exclude damage caused by rockfall due to man-made events, particularly, an 

improperly excavated hillside; and that Erie failed to eliminate the excavation as the efficient 

proximate cause of the loss. The Court concluded that where a third-party negligent act is 

alleged to be the proximate cause of a loss, a policyholder could reasonably expect to be covered 

under Erie's policy. The Court further concluded that the exception to the exclusion for glass 

breakage is ambiguous and must be construed in favor of the Chabers. The Court accordingly 

declared that coverage for the Chabers' loss exists under the Erie policy. A.R. 288-296. 

Subsequently, on April 14, 2016, the Circuit Court entered an Order certifying final 

judgment as to the declaratory judgment claim under West Virginia Rule of Civil Procedure 

54(b) and continuing the stay of the Chabers' remaining claims. A.R.487-89. 
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III. SUMMARY OF THE ARGUMENT 


The Circuit Court erred as a matter of law in holding that the Policy's earth movement 

exclusion provides insurance coverage for earth movement caused by man-made events. First, 

the Policy's earth movement exclusion, which states that "[the] exclusion applies regardless of 

whether any of the above . . . is caused by an act of nature of is otherwise caused[,]" is 

unambigueus.·The exclusion c1early- precludes insurance coverage for all ~arth movement, 

regardless of whether the cause is natural or "otherwise", which is defined to mean "in a 

different way or manner", and expressly includes landslide, which means "the rapid downward 

movement under the influence of gravity of a mass of rock. earth, or artificial fill on a slope." 

Second. the efficient proximate cause of the alleged loss is an excluded rjsk. The 

Policy's earth movement exclusion precludes coverage for earth movement caused by man-made 

events. fn any event, the Policy's anti-concurrent causation clause, which applies the earth 

movement exclusion "regardless of any cause or event that contributes concurrently or in any 

sequence to the' loss, ,,, defeats the efficient proximate cause doctrine. 

Third, the doctrine of reasonable expectations does not apply to the construction of the 

Policy provisions at issue in this action. The doctrine of reasonable expectations does not apply 

to unambiguous provisions such as the Policy's earth movement exclusion and anti-concurrent 

causation clause. 

Finally, The Circuit Court erred as a matter of law in holding that the ensuing loss 

provision in the Policy, which expressly states that if earth movement "results in ... building 

glass breakage. we will pay for the 'loss' or damage caused by such peril[]", is ambiguous and 

construing the ensuing loss provision to provide coverage for the entire alleged loss and not just 

that portion of the alleged loss caused by glass breakage. 
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IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


This appeal is suitable for oral argument under West Virginia Rule of Appellate 

Procedure 20(a) because it involves issues of fundamental public importance regarding an earth 

movement exclusion. an anti-concurrent causation clause, and an ensuing loss provision in Erie's 

Policy. The primary case on which the Circuit Court relied, Murray v. State Farm Fire & 

CasualtyCo.• 203 W. Va. 477, 509 S.E-.2d.1 (1998), has been widely criticized and sh~)Uld not be 

extended to the unambiguous language of the Policy in this action. The appeal may also suitable 

for oral argument under West Virginia Rule of Appellate Procedure 19(a) because the Policy is 

readily distinguishable from the policies at issue in Murray. Because the Circuit Court's Order 

should be reversed, a memorandum decision is not appropriate. See W. Va. R. App. P. 21 (d). 

V. STANDARD OF REVIEW 

This Court has held that "[a] circuit court's entry of a declaratory judgment is reviewed 

de novo." Cox v. Amick, 195 W. Va. 608, 466 S.E.2d 459, Syl. Pt. 3 (\ 995). Additionally, 

following a bench trial, the Court applies following standard of review: 

In reviewing challenges to the findings and conclusions of the circuit court made 
after a bench trial. a two-pronged deferential standard of review is applied. The 
tinal order and the ultimate disposition are reviewed under an abuse of discretion 
standard. and the circuit court's underlying factual findings are reviewed under a 
clearly erroneous standard. Questions of law are subject to a de novo review. 

Pub. Citizen, Inc. v. First Nat 'f Bank, 198 W. Va. 329. 480 S.E.2d 538, Syl. Pt. 1 (1996). 

Moreover, this Court has held: 

The deference accorded to a circuit court sitting as factfinder may evaporate if 
upon review of its findings the appellate court determines that: (1) a relevant 
factor that should have been given significant weight is not considered; (2) all 
proper factors, and no improper factors, are considered, but the circuit court in 
weighing those factors commits an error of judgment; or (3) the circuit court 
failed to exercise any discretion at all in issuing its decision. 

Brown v. Gobble, 196 W. Va. 559,474 S.E.2d 489, Syl. Pt. 1 (\996). 

8 



VI. 	 ARGUMENT 

A. 	 The Circuit Court Erred as a Matter of Law in Holding that the Earth 
Movement Exclusion in Erie's Policy Provides Insurance Coverage for Earth 
Movement Caused by Man-Made Events. 

1. 	 The Policy's earth movement exclusion unambiguously precludes 
coverage for all earth movement, regardless of whether caused by an 
act of nature or otherwise caused, including landslide, which 
encompasses rockfall caused by man-made events. 

The Circuit Court erred as a matter of law in holding that the Policy's earth movement 

exclusion provides insurance coverage for earth movement caused by man-made events. The 

Policy's earth movement exclusion unambiguously precludes insurance coverage for all earth 

movement, regardless of whether the cause is natural or "otherwise", and expressly includes 

landslide, which encompasses rockfall caused by man-made events. The earth movement 

exclusion states as follows: 

SECTION III - EXCLUSIONS 

A. 	 Coverages 1,2,3,4, and 5 

We do not cover under Building(s) - Coverage I; Business Personal Property and 
Personal Property of Others - Coverage 2; Additional Income Protection -
Coverage 3; Glass and Lettering - Coverage 4; and Signs, Lights, and Clocks -
Coverage 5 "loss" or damage caused directly or indirectly by any of the 
following. Such "loss" or damage is excluded regardless of any cause or 
event that contributes concurrently or in any sequence to the "loss ": 

5. 	 Earth Movement 

a. 	 Earthquake, including tremors and aftershocks, and any earth 
sinking, rising, or shifting related to such event; 

b. 	 Landslide. including any earth sinking, rising, or shifting related to 
such event; 

c. 	 Mine subsidence, meaning subsidence of a manmade mine, 
whether or not mining activity has ceased; or 
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d. 	 Earth sinking (other than sinkhole collapse), rising, or shifting 
including soil conditions which cause settling, cracking or other 
disarrangement of foundations, or other parts of realty. Soil 
conditions include contraction, expansion, freezing, thawing, 
erosion, improperly compacted soil, and the action of water under 
the ground surface. 

This exclusion applies regardless ofwhether any ofthe above, in Paragraphs 5.a. 
through 5.d., is caused by an act ofnature or is otherwise caused. 

A.R. 16 (emphasis added). 

In Murrayv. State Farm Fire & Casualty Co., 203 W. Va. 477,509 S.E.2d 1,10 (1998), 

this Court concluded that earth movement exclusions in the State Farm and Allstate insurance 

policies at issue in that case were ambiguous and that construing both policies in favor of the 

insureds they excluded only phenomena resulting from natural, rather than man-made forces. 

The policy issued by State Farm at issue in Murray excluded coverage for losses resulting from 

the following: 

B. Earth Movement, meaning the sinking, rising, shifting, expanding or 
contracting of earth, all whether combined with water or not. Earth movement 
includes but is not limited to earthquake, landslide, mudflow, sinkhole, 
subsidence and erosion. 

Id., 509 S.E.2d at 8. 

The policy issued by Allstate at issue in Murray excluded coverage for losses resulting 

from the following: 

2. Earth movement, including, but not limited to, earthquake, volcanic 
eruption, landslide, subsidence, mud flow, sinkhole, erosion, or the sinking, 
rising, shifting, expanding, bulging, cracking, settling or contracting of the earth. 
This exclusion applies whether or not the earth movement is combined with 
water. 

Id 

The Court in Murray held in relevant part as follows: 
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4. The plain. ordinary meaning of the word "landslide" in an insurance 
policy contemplates a sliding down of a mass of soil or rock on or from a steep 
slope. 

5. The plain. ordinary meaning of the word "erosion" in an insurance policy 
contemplates a natural process that includes weathering, dissolution, abrasion, 
corrosion and transportation whereby material is removed from the earth's 
surface. 

6. "An insurance company seeking to avoid liability through the operation of 
an exclusion has the burden of proving the facts necessary to the operation of that 
exclusion." Syllabus Point 7, National Mut. Ins. Co. v. McMahon & Sons, Inc., 
177 W. Va. 734, 356 S.E.2d 488 (1987). 

7. When an earth movement exclusion in an insurance policy contains terms 
not otherwise defined in the policy, and the terms of the exclusion relate to natural 
events (such as earthquakes or volcanic eruptions), which events, in some 
instances, may also be attributed to a combination of natural and man-made 
causes (such as landslides. subsidence or erosion), the terms of the exclusion must 
be read together and limited to exclude naturally-occurring events rather than 
man-made events. 

Id. at Syl. Pts. 4-7. 

In Murray, the Court rejected State Farm's argument that a "lead-in" clause in the 

"Losses Not Insured" section of its policy that provided that it would not insure for loss 

regardless of whether, among other things, the event "arises from natural or external forces, or 

occurs as a result of any combination of these" excluded coverage for all forms of earth 

movement. regardless of whether resulting from natural or man-made causes. The Court focused 

on the term "external" in State Farm's policy and reasoned as follows: 

The court in Cox v. State Farm Fire & Cas. Co., 217 Ga. App. 796, 459 S.E.2d 
446 (1995) considered State Farm policy language nearly identical to that at hand 
and held the lead-in clause to be ambiguous. The policyholders in Cox alleged 
that their home had been damaged by vibrations from explosions, and that 
explosions were a covered peril under their homeowner's policy. As in this case, 
State Farm in that case denied coverage under the earth movement exclusion, and 
argued that man-made earth movement was excluded by the lead-in clause which 
expanded the exclusion to cover "natural or external forces." The court stated 
that: 
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Because "external" is not defined in the policy, we must give the 
word its usual and common meaning. As we have found no 
definition of the word that means anything other than apart, 
beyond, exterior or connected to the outside (see Webster's Third 
New International Dictionary), we cannot define the word to 
include a concept of non-natural or man-made forces as State Farm 
would have us do. Therefore. we must interpret this provision as 
excluding coverage arising from natural forces from beyond or 
outside the property. 

217 Ga. App. at 197, 459 S.E.2d at 448.(citation omitted). 

We believe a similar analysis applies here. The policy language at issue in this 
case does not define the term "external," and we must therefore give the word its 
"plain, ordinary meaning." We can find no definition for "external" that means 
anything other than outside. apart, or beyond, and we cannot define the word to 
include man-made forces as State Farm would have us do. As with the court in 
Cox, we interpret the provision as excluding from coverage natural risks arising 
from beyond or outside the property. 

ld, 509 S.E.2d at 13. 

Several courts have declined to follow the reasoning in Cox and Murray. For example, in 

State Farm Fire & Casualty Co. v. Castillo, 829 So. 2d 242, 247 (Fla. Dist. Ct. App. 2002), the 

court held that the trial court erred in finding an ambiguity in an earth movement exclusion with 

a lead-in clause that contains the term "external" and construing that ambiguity in favor of the 

insureds. In that case, the court reasoned as follows: 

As have a number of other jurisdictions cited previously, we decline to follow the 
reasoning in Cox and Murray. Both Cox and Murray completely ignore the 
unambiguous language of the lead-in clause which states that coverage is 
excluded "regardless of: a) the cause of the excluded event ..." This means that 
the exclusion is triggered whether the earth movement is caused naturally or by 
man. Moreover, we agree with the observation made by the court in State Farm 
Fire and Cas. v. Bongen, [925 P .2d 1042 (Alaska 1996),] that Cox's definition of 
"external" is incomplete: 

It is true that, standing alone, the word "external" does not refer to 
anything man-made. However, the word must be read in context 
("We do not insure for such loss regardless of ... whether the 
event ... arises from natural or external forces ...."). It is 
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apparent that, when read in context, "external" means "external 
from natural forces," which could only mean man-made forces. 

See 925 P.2d at 1047. 

Id. at 246-47. 

In addition, in Chase v. State Farm Fire & Casualty Co., 780 A.2d 1123, 1128-29 & n.5 

(D.C. App. 2001), the court acknowledged Cox and Murray in a footnote but agreed with the 

"large majority of courts" that have found State Farm's earth movement exclusion unambiguous. 

The court in that case explained: 

Clause (a) of the lead-in paragraph states that the earth movement exclusion 
applies "regardless of ... the cause of the excluded event." This categorical 
statement is unambiguous, and nothing in clause (d) qualifies or limits it, 
whatever the word "external" may be intended to mean. Nor is it true that the 
examples of earth movement set forth in the exclusion are necessarily all natural 
events. Except, perhaps. for earthquakes, all of them may result from "non
natural" human activities as well as natural causes. Even if we ignore that fact 
and view the examples as purely natural events, ejusdem generis is not a guideline 
to be followed if the language of the policy exclusion manifests a clear contrary 
intent. That is the case here. The introduction to the earth movement exclusion 
states that the cause of the excluded event is irrelevant, and the exclusion states 
explicitly that earth movement is "not limited to" the examples enumerated. 

Id. at 1129 (footnote omitted). See also One Place Condo., LLC v. Travelers Prop. Cas. Co. of 

Am., No. II C 2520, 2014 WL 4977331 (N.D. Ill. Oct. 6, 2014) (discussing Murray and 

concluding that earth movement exclusion was unambiguous and applied to "any" earth 

movement including but not limited to the types of earth movement listed in the clause); Davis-

Travis v. State Farm Fire & Cas. Co., 336 Fed. Appx. 770, **3-4 & n.4 (10th Cir. 2009) 

(acknowledging holdings in Cox and Murray but holding that lead-in clause in State Farm's earth 

movement exclusion is not ambiguous in context citing to several cases). 

Other courts have distinguished Cox and Murphy. For example, in Essex Insurance Co. 

v. New Jersey Pan-African Chamber ofCommerce & Industry, Inc., No. A-1178-IIT4, 2013 WL 
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4515934 (N.J. Super. Aug. 27, 2013) (per curiam), the court held that an earth movement 

exclusion that contains language that is different from State Farm's unambiguously precludes 

insurance coverage for non-natural activities. In that case, the court reasoned as follows: 

Here, the policy contains an endorsement that clearly and unambiguously 
excludes from coverage any losses from "'movement of land or earth. ", The 
definition of "movement of land or earth" excludes defendants' excavation 
activities complained of in the two lawsuits. Both lawsuits were premised upon 
activities by.defendants involving the digging, removal, or movement of soil. 
which in turn caused the PACeI building's wall to collapse. Such activities fall 
within the definition of "movement of land or earth." Indeed, in their brief, 
defendants state that, "literally speaking, excavating soil from a parcel of land in 
anticipation of laying a foundation for a building is encompassed within the words 
'movement of land or earth.", 

Defendants also cite Murray v. State Farm Fire & Casualty Co., 509 S.E.2d 1 (W. 
Va. 1998), which interpreted a policy defining earth movement as "the sinking, 
rising, shifting, expanding or contracting of earth, all whether combined with 
water or not . . . include[ing] but . . . not limited to earthquake, landslide, 
mudtlow, sinkhole, subsidence and erosion[,]" id. at 8, but contained a lead-in 
clause noting that such losses were excluded "regardless of the cause of the 
excluded event" and "regardless of ... whether the event ... arises from natural 
or external forces." Id. at 13. The Murray court found that the lead-in clause was 
ambiguous and interpreted the earth movement provision as excluding only losses 
arising from "natural forces from beyond or outside the property." Ibid. See also 
Cox v. State Farm Fire & Cas. Co., 459 S.E.2d 446 (Ga. Ct. App. 1995) 
(interpreting the same provision to encompass only natural phenomena under the 
doctrine of ejusdem generis). However, other courts interpreting the same 
language have held the opposite. See State Farm Fire & Cas. Co. v. Bongen, 925 
P.2d 1042, 1046 (Alaska 1996) (finding that the two "regardless of' clauses 
unambiguously demonstrated that the policy "encompasses both natural 
phenomena and human processes" and declining to apply ejusdem generis "'when 
the context manifests a contrary intention"') (quoting Black's Law Dictionary 
(6th ed. 1990». See a/so Chase v. State Farm Fire & Cas. Co., 780 A.2d 1123, 
1128-29 (App. D.C. 2001) (holding the same an collecting cases to demonstrate 
that a "Iarge majority" of courts interpreting the same policy language have found 
that the exclusion unambiguously excludes non-natural earth movement). 

These cases demonstrate that, contrary to defendants' claims, earth movement 
exclusions are not universally interpreted to encompass only naturally occurring 
earth movement. Rather, such exclusions are interpreted on a case-by-case basis 
in accordance with the specific exclusion's language. Moreover. the specific 
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language in the exclusion negates the notion that there is ambiguity in the terms of 
the exclusions, and defendants' claims to the contrary are without sufficient merit 
to warrant further discussion. 

Id. at **4-5. 

Recently, in Parker v. Safoco Insurance Co. of America, 2016 MT 173, _ P.3d _ 

(2016), the Supreme Court of Montana held that an earth movement exclusion unambiguously 

precluded coverage, distinguishing Murray as follows:· 

While many state courts have considered whether "earth movement" coverage 
exclusions are ambiguous, the vast majority of those cases were decided in the 
context of disputes over whether the exclusion applied to human-caused events. 
See, for example, the cases collected at Appendix A in Murray. The policy in this 
case applies the exclusion to earth movement regardless of its cause, making the 
debate over human-caused events irrelevant. 

Id. at *6. 

In Parker, the court explained that expert testimony regarding rockfalls and landslides 

was inadmissible. reasoning: 

The district court concluded that it need not consider the opinions of the various 
experts about rock falls and landslides because they do "not bear upon a 
reasonable consumer's understanding of the term landslide as used in the "Earth 
Movement' exclusion." This Court recently held that expert testimony is 
inadmissible when the issue was construction of the language of a deed which, 
like the construction of an insurance policy, is a question of law. Wicklund v. 
Sundheim, 2016 MT 62, ~115-17, 383 Mont. 1, 367 P.3d 403. See also Jordan v. 
Allstate, 116 Cal. App. 41 1206, 1218, II Cal. Rptr. 3d 169 (2004) (rejecting 
expert testimony as an aid in construing insurance policies from the viewpoint of 
a reasonable lay person). Montana Rule of Evidence 702 allows for the use of 
expert testimony to "assist the trier of fact to understand the evidence or to 
determine a fact in issue." Dubiel v. Montana DOT, 2012 MT 35, ~~ 16-17, 364 
Mont. 175. 272 P.3d 66. 

It is well established that a court should interpret terms in an insurance policy 
according to their usual. common-sense meaning as viewed from the perspective 
of a reasonable consumer of insurance products. The District Court consulted 
dictionary definitions of the term "landslide" to determine that it is "the rapid 
downward movement of a mass of rock, earth, or artificial fill on a slope." The 
event under consideration - a large boulder falling off a cliff, breaking upon 
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" ..... 

impact, and then continuing downhill to hit the insured's house - was a landslide 
under the earth movement exclusion and therefore not covered. 

Id. (citation omitted). See also Tastee Treats, Inc. v. u.s. Fid. & Guar. Co., No. 5:07-cv-00338, 

2008 WL 2836701, *4 (S.D. W. Va. July 21, 2008) (noting that distinction in Murray between 

naturally-occurring and man-made events did not apply to the earth movement exclusion in that 

case because it included an exclusion for "mine subsidence," which was man-made event); 

Hearn v. Erie Ins. Exch., No. M2012-00698-COA-R3-CV, 2013 WL 2420476, **5-6 (Tenn. 

App. May 31, 20 13) (distinguishing Murray and holding that earth movement exclusion in Erie's 

homeowner policy unambiguously excluded coverage for man-made events). 

In this action as in Essex Insurance Co., Parker, Tastee Treats, Inc., Hearn, and the vast 

majority of cases, the earth movement exclusion in the Policy clearly and unambiguously 

precludes coverage for all earth movement, regardless of whether the cause is a natural or man

made event. As the Court recognized in Essex Insurance Co., earth movement exclusions must 

be interpreted on a case-by-case basis in accordance with the specific language of the exclusion. 

The specific language of the earth movement exclusion in the Policy at issue in this action is 

readily distinguishable from the language of the earth movement exclusion in Murray and Cox. 

The earth movement exclusion in this action precludes insurance coverage "regardless of 

whether any of the above . .. is caused by an act ofnature or is otherwise caused." Although 

"otherwise" is not defined in the Policy, its usual and common meaning unambiguously 

encompasses the concept of non-natural or man-made forces. For example, the definition of 

"otherwise" in Webster's Third New International Dictionary, which is the same dictionary 

relied on by the court in Cox, is as follows: 

loth 'er'wise ... adv •.• 1: in a different way or manner: D IFFERENTL Y <he 
could not act -> 2: in different circumstances: under other conditions <- he 
might have won. 3: in other respects <weak but - well> 4: ifno <do what I tell 
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you, - you'll be sorry> 5: NOT - paired with an adjective or adverb to indicate 
its contrary (people whose deed, admirable or - -- John Fischer>. 


20therwise ••• adj 1: DIFFERENT <if conditions were -> 2: under different 

circumstances <their political enemies were also their - friends> 


Webster's Third New Int'I Dictionary at 1598. 

In addition, as the court reasoned in Parker, the term "landslide" is defined in Webster's 

Third New International Dictionary to mean "the rapid downward movement under the influence 

of gravity of a mass of rock, earth, or artificial fill on a slope." Id. at 1269 (emphasis added). 

This definition is consistent with the definition of "landslide" in Syllabus Point 4 of Murray, but 

the dictionary definition and the definition adopted in Parker is broader than Murray insofar as it 

encompasses movement of artificial fill, which is unambiguously a man-made event. 

Other terms in the earth movement exclusion in Erie's Policy also expressly apply to 

man-made events. For example, similar to Tastee Treats, Inc., "mine subsidence" is defined in 

the Policy to mean "subsidence of a manmade mine, whether or not mining activity has ceased." 

In addition, "earth sinking" includes "soil conditions," which expressly include among other 

things "improperly compacted soil." Improperly compacted soil is a man-made event akin to an 

improperly excavated hillside. 

The Chabers contend that the damage to their property was caused by a rockfall that 

resulted from man-made excavation. Mr. Chaber testified that he was called to his property on 

February 19, 2014. When he was able to get close enough, Mr. Chaber saw a big rock 

approximately six feet from the back wall of his building and a mud slide that followed inside 

the garage. A.R. 627. 

Mr. Myers testified that on the day that he received notice of the Chabers' claim, he 

visited the property to inspect the damage. Upon inspection, it appeared to Mr. Myers that a 
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, '."

mass of rock slid down a steep slope behind the Chabers' property. Mr. Myers determined that 

the cause of the damage to the Chabers' property was a rockfall, which is a landslide under the 

Policy. He further testified that a landslide is earth movement as defined in the Policy. During 

the visit, Mr. Myers met with Mr. Chaber and showed him the portion of the Policy excluding 

coverage for damage caused by landslides. A.R.598-601. 

The Circuit Court shGuld not have considered expert testimony regarding rockfalls and 

landslides. As the court explained in Parker, there is no need to consider the opinions of the 

various experts about rockfalls and landslides because they do not bear upon a reasonable 

consumer's understanding of the term landslide in an earth movement exclusion. It is well 

established that terms in an insurance policy should be interpreted in accordance with their usual, 

common-sense meanings rather than expert witness testimony. Parker, 2016 MT 173 at *6. 

Again, in Parker: 

The District Court consulted dictionary definitions of the term "landslide" to 
determine that it is "the rapid downward movement of a mass of rock, earth. or 
artificial fill on a slope." The event under consideration - a large boulder falling 
off a cliff, breaking upon impact, and then continuing downhill to hit the insured's 
house - was a landslide under the earth movement exclusion and therefore not 
covered. 

Id. 

The Circuit Court erred as a matter of law in holding that Erie failed to prove that the 

Policy's earth movement exclusion unambiguously precludes coverage for rockfall due to man

made events. Because the exclusion clearly applies to all earth movement, including landslide, 

which is defined to encompass rockfall, whether caused naturally or otherwise, meaning in a 

different way or manner, the earth movement exclusion precludes insurance coverage under the 

Policy in this action. 
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2. 	 The efficient proximate cause of the alleged loss is an excluded risk 
because the Policy's earth movement exclusion precludes coverage for 
earth movement caused by man-made events, and in any event the 
Policy's anti-concurrent causation clause defeats the efficient 
proximate cause doctrine. 

The Circuit Court also erred as a matter of law in holding that the efficient proximate 

cause of the Chabers' alleged loss is a covered risk. As discussed above, the Policy's earth 

- ..~ -movement exclusion unambiguously precludes insurance ·.coverage for earth movement caused 

by man-made events. Accordingly, whether the landslide is characterized as being caused by 

nature or as being otherwise caused by an improperly excavated hillside, the efficient proximate 

cause ofthe Chaber's alleged loss is an excluded risk - earth movement. 

In any event, to the extent that this Court detennines that the Chabers' alleged loss is _ 

caused in part by an excluded risk and in part by a covered risk, the Policy's anti-concurrent 

causation clause defeats the efficient proximate cause doctrine. The anti-concurrent causation 

clause in the Policy, states as follows: 

We do not cover . .. "'ass" or damage caused direct~v or indirectly by any ofthe 
following. Such "loss" or damage is excluded regardless ofany cause or event 
that contributes concurrently or in any sequence to the "loss "[.] 

A.R. 16 (emphasis added). 

In Murray, after concluding that earth movement exclusions in the State Fann and 

Allstate insurance policies at issue in that case excluded only phenomena resulting from natural, 

rather than man-made forces, the Court further concluded that whichever of these events was the 

efficient proximate cause of the insureds' losses was a question for the finder of fact. Murray, 

509 S.E.2d at 13. The Court in Murray held in relevant part as follows: 

8. When examining whether coverage exists for a loss under a first-party 
insurance policy when the loss is caused by a combination of covered and 
specifically excluded risks, the loss is covered by the policy if the covered risk 
was the efficient proximate cause of the loss. No coverage exists for a loss if the 
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covered risk was only a remote cause of the loss, or conversely, if the excluded 
risk was the efficient proximate cause of the loss. The efficient proximate cause 
is the risk that sets others in motion. It is not necessarily the last act in a chain of 
events, nor is it the triggering cause. The efficient proximate cause doctrine looks 
to the quality of the links in the chain of causation. The efficient proximate cause 
is the predominating cause of the loss. 

Id. at Syl. Pt. 8. See a/so W Va. Fire & Cas. Co. v. Mathews, 209 W. Va. 107,543 S.E.2d 664, 

Syl. Pt. I (2000) (same). 

In Murray, the Court reasoned as follows: 

The scope of coverage under an all-risk homeowner's policy includes all risks 
except those risks specifically excluded by the policy. A majority ofjurisdictions 
use the "efficient proximate cause" doctrine in adjudicating coverage issues for 
all-risk insurance policies, where both a covered and a non-covered peril 
contribute to a loss. When a loss is caused by a combination of covered and 
specifically excluded risks, the. loss is covered if the covered risk was the 
proximate cause of the loss. Two leading treatises support this position. 
According to Couch on Insurance: 

In determining cause of loss for purposes of fixing insurance 
liability, if there is evidence of concurrent causes for the damage, 
the "proximate cause" to which the loss is to be attributed is the 
dominant, efficient one that sets the other causes in operation; 
causes which are incidental are not proximate, even though they 
may be nearer the loss in both time and place. Where it is said that 
the cause to be sought is the direct and proximate cause, it is not 
meant that the cause or agency which is nearest in point of time or 
place to the result is necessarily to be chosen, since there may be a 
dominant .cause even though concurrent or remote in point of time 
or place. 

L. Russ, 7 Couch on Insurance 3d § 101:44 (1997). Similarly, Professor 
Appleman'S treatise states that "where the insured risk was the last step in the 
chain of causation set in motion by an uninsured peril, or where the insured risk 
itself set into operation a chain of causation in which the last step may have been 
an excepted risk," recovery may be allowed. J. Appleman, 5 Insurance Law and 
Practice § 3083 (1969). 

Murray, 509 S.E.2d at 11 (footnotes omitted). 
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Without citation to authority in its text,2 the Court in Murray rejected State Farm's 

argument that an anti-concurrent causation clause, which again provided that it would not insure 

for loss regardless of whether, among other things, the event "arises from natural or external 

forces, or occurs as a result of any combination of these" operated to defeat the efficient 

proximate cause doctrine. Murray, 509 S.E.2d at 14. Significantly, the same treatises on which 

Murray rei ied to support its application of the efficient proximate cause doctrine recognize that 

the majority of jurisdictions hold that an anti-concurrent cause provision defeats the efficient 

proximate cause doctrine. For example, in the section immediately following the one quoted in 

Murray, 7 Steven Plitt, et a/., Couch on Insurance § 101:45 (3d ed. June 2016 Update), provides: 

The majority ofjurisdictions pennit the parties to an insurance contract to contract 
out of the efficient proximate cause doctrine. However, there are a few 
jurisdictions that have statutory provisions which specifically prohibit an insurer 
from contracting out of the efficient proximate cause doctrine. 

Id. (footnotes omitted). 

Similarly, 5 Joseph D. Jean, et ai., New Appleman on Insurance Law Library Ed. § 53.04 

[b][ii][A], explains as follows: 

The vast majority of states have found anti-concurrent causation tenns in a policy 
to be enforceable. In these jurisdictions, an anti-concurrent clause provision 
defeats the common law efficient proximate cause rule. 

Id. (footnotes omitted). 

1 In a tootnote, the Court stated that "[i]nsurers cannot circumvent the [efficient proximate cause] rule by redetining 
causation." Id., at IOn. 7 (quoting Sunbreaker Condominium Ass 'n v. Travelers Ins. Co., 79 Wash. App. 368, 90 I 
P.2d 1079, 1082 n.8 (1995)). "This Court has consistently held. however. that 'language in a tootnote generally 
should be considered obiter dicta' and that if this Court is to create a new point of Jaw, it will do 'so in a syllabus 
point and not in a tootnote.'" J'alenline v. Sugar Rock. Inc., 234 W. Va. 526. 766 S.E.2d 785, 791 (2014). As 
discussed below. Sunbreaker Condominium Association v. Travelers Insurance Co .• 79 Wash. App. 368, 901 P.2d 
1079 (1995), which is the case quoted in Murray, has been criticized and distinguished by other courts. See. e.g.. 
Bao v. Liberty ,'vIUl. Fire Ins. Co.• 535 F. Supp. 2d 532. 540 (D. Md. 2008) (Motz, J.). 
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In addition, Dale Joseph Gilsinger, Validity, Construction, and Application of 

Anticoncurrent Causation (ACC) Clauses in Insurance Policies, 37 A.L.R. 6th 657 (2008 & 

Supp.), explains: 

An anticoncurrent causation clause (referred to throughout this annotation as an 
"ACC clause") in an insurance policy states that where a property loss is caused 
by a combination of excluded and covered perils, the entire loss is excluded from 
coverage. An ACC clause is designed to contract out of the doctrines of 

. ~ 	 "concurrent cause" and "efficient proximate cause." ·,The· concurrent cause 
doctrine holds that coverage is permitted whenever two or more perils appreciably 
contribute to the loss, and at least one of the perils is covered. The efficient 
proximate cause doctrine provides that a loss is covered if it was predominately 
caused by a covered peril, even though one or more excluded perils contributed to 
the loss. A small minority of jurisdictions have held that the parties may not 
contract out of the efficient proximate cause doctrine and have stated that an ACC 
clause is therefore unenforceable to the extent that it conflicts with that doctrine. 
There is also authority from two states holding, or at least implying an ACC 
clause was unenforceable to the extent that it conflicted with a "valued policy" 
statute, that is, a statute which deprives an insurer of certain defenses when the 
insured sustains a total loss. However, the vast majority of jurisdictions have 
determined that enforcement of an ACC clause to bar coverage when a loss was 
caused by a combination of covered and excluded perils is not precluded by case 
law, statute, or public policy. 

Id. at § 2 (footnotes omitted). 

As indicated above, several courts have declined to follow the dicta in Murray. For 

example, in Leonardv. Nationwide Mutual Insurance Co., 499 F.3d 419, 436 (5th Cir. 2007), the 

court upheld enforcement of an anti-concurrent causation clause in an insurance policy and 

allowed the provision to supplant the default causation regime. In that case, the anti-concurrent 

causation clause was substantially similar to the provision in the Policy in this action. Id. at 425. 

The Court reasoned that the anti-concurrent causation clause was not ambiguous and that state 

law did not preempt the causation regime in the provision. Id. at 430. In that case, after 

reviewing several cases, the Court observed: 

A majority of states that have considered the matter enforce ACC exclusion 
clauses. See 4 David L. Leitner et aI., Law and Practice of Insurance Coverage 
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Litigation § 52:37 (2007); 7 Couch on Ins. § 101.45; Joseph A. Zieminski et aI., 
Emerging Property and CGL Insurance Claims Trends, 742 Practicing Law 
Institute Litigation and Administrative Practice Course Handbook Series 251, 281 
& n.111 (2006). Only Washington and West Virginia do not allow abrogation of 
the default rule via an ACC clause. California and North Dakota require efficient 
proximate causation by statute. 

Id at 434-35 (footnote omitted). 

Similarly, in Boazova v. Safety Insurance Co, 462 Mass. 346, 968 N.E.2d 385 (2012), the 

court upheld an anti-concurrent causation clause and concluded that the provision entirely barred 

insurance coverage where a claimed loss was caused by a combination of covered and excluded 

perils. Again, the anti-concurrent causation clause in Boazova was similar to the provision in the 

Policy in this action. Id., 968 N.E.2d at 392. The court found that anti-concurrent causation 

clauses are not against public policy, and then continued: 

We add that the "vast majority of [S]tates" that have considered the matter have 
upheld and applied anticoncurrent cause provisions when construing the language 
of insurance policies. Preferred Mut. Ins. Co. v. Meggison, [53 F. Supp. 2d 139, 
142 (D. Mass. 1999)], quoting Pate, Recent Developments in Property Insurance 
Law, 33 Tort & Ins. LJ. 659, 663 (1998)[, a.f!'d, 246 F.3d 30 (1 st Cir. 2001 )]. 
See, e.g., Leonard v. Nationwide Mut. Ins. Co., 499 F.3d 419, 429-431 (5th Cir. 
2007), cert. denied, 552 U.S. 1310, 128 S. Ct. 1873, 170 L. Ed. 2d 745 (2008) 
(anticoncurrent cause provision unambiguous and enforceable to exclude 
coverage where residence was destroyed by combination of covered peril 
[hurricane winds] and excluded peril [flooding]); Front Row Theatre, Inc. v. 
American Mfrs. Mut. Ins. Cos., 18 F.3d 1343, -1347-1349 (6th Cir. 1994) 
(anticoncurrent cause provision that explicitly excluded coverage for flood 
damage relieved insurer from liability where flooding was contributing cause of 
damage); Cooper v. American Family Mut. Ins. Co., 184 F. Supp. 2d 960, 962 (D. 
Ariz. 2002) (in light of anticoncurrent cause provision, insured could not recover 
for loss caused by mold, which was expressly excluded from coverage, even 
though covered water event also may have contributed to loss); Assurance Co. of 
Am. v. Jay-Mar, Inc., 38 F. Supp. 2d 349, 352-354 (D.N.J. 1999) (insurance 
policy language excluding from coverage losses caused by excluded peril acting 
concurrently or sequentially with included peril did not violate public policy); 
State Farm Fire & Cas. Co. v. Bongen, 925 P.2d 1042, 1045 (Alaska 1996) 
(insurer may expressly preclude coverage when damage to insured's property is 
caused by both covered and excluded risks); Pakmark Corp. v. Liberty Mut. Ins. 
Co.• 943 S.W.2d 256, 262 (Mo. Ct. App. 1997) (anticoncurrent cause provision 
excluded coverage for damage caused by combination of flooding [excluded 
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peril] and sewage backup); South Carolina Farm Bur. Mut. Ins. Co. v. Durham. 
380 S.c. 506, 510-513, 671 S.E.2d 610 (2009) (anticoncurrent cause provision 
and policy exclusion for underground water pressure damage precluded coverage 
for damage to insureds' swimming pool). See generally Phillips, Concurrent 
Causation Versus Efficient Proximate Cause in First-Party Property Insurance 
Coverage Analysis, 36 Brief 32,35-39 (2007) (surveying fifty States on causation 
analysis in first-party property insurance matters). 

Id.. 968 N.E.2d at 394-95. 

In Chase, which is discussed above, after the court found that State Farm's earth 

movement exclusion unambiguously precluded coverage regardless of the cause of the excluded 

event, it rejected the insured's argument that the efficient proximate cause of her loss was a 

covered peril. Chase, 780 A.2d at 1130-31. The court relied on the specific language of an anti

concurrent causation clause similar to the one in the Policy in this action and reasoned: 

The State Farm policy unambiguously dictates that proximate causation rules are 
not to be followed in connection with the earth movement exclusion. The lead-in 
paragraph to that exclusion addresses the issue explicitly. That paragraph 
excludes from coverage "any loss which would not have occurred in the absence 
of' earth movement. The exclusion applies "regardless of: (a) the cause of the 
excluded event; or (b) other causes of the loss; or (c) whether other causes acted 
concurrently or in any sequence with the excluded event to produce the loss ...." 
Tn other words, if earth movement was a contributing cause of the loss of Chase's 
property, the policy does not cover that loss - event if earth movement was not 
the (efficient) proximate cause and there were more dominant causes involving 
covered risks. The causation language in the introduction to the earth movement 
exclusion. is clearly intended to supplant the efficient proximate cause doctrine. 
Cf Quadrangle [Dev. Corp. v. Hartford Ins. Co., 645 A.2d 1074, 1076 (D.C. 
1994)] (noting that where insurance policy denies coverage if excluded event is 
"merely an indirect cause" of the loss, "[t]he broad sweep of the ... exclusion 
reaches damages not proximately caused by the excluded risk"). This is a 
permissible outcome in the District of Columbia, as there is no statute or public 
policy requiring otherwise. "Generally parties are free to enter into whatever 
contractual agreements they wish. That freedom is curtailed by the courts only 
when such contracts, or contractual provisions. run contrary to public policy." 

Id. 

In addition, in Colorado Intergovernmental Risk Sharing Agency v. Northfield Insurance 

Co.. 207 P.3d 839, 842-44 (Colo. App. 2008), the court declined to follow Murray and held that 
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an anti-concurrent causation clause unambiguously barred any recovery if an excluded cause 

contributed to the loss. The anti-concurrent causation clause in Colorado Intergovernmental 

Risk Sharing Agency was similar to the provision in the Policy in this action. Id at 841. The 

court in that case discussed several cases and explained: 

"[A]lmost all courts that have considered this issue have found that efficient 
proximate cause is merely a common law default rule" which can be eliminated 

,~ 	 by contract. Rossmiller in New Appleman at 95; 7 Couch on Insurance § 101:45 
("The majority of jurisdictions permit the parties to an insurance contract to 
contract out of the efficient proximate cause doctrine.") (collecting cases). Four 
jurisdictions disagree. See Julian v. Hartford Underwriters Ins. Co., 35 Cal. 4th 
747, 757, 27 Cal. Rptr. 3d 648, 110 P.3d 903, 909-10 (2005) ("the efficient 
proximate cause rule ... override[s] contrary [contract] language"); Western Nat '/ 
Mut. Ins. Co. v. University of N.D., 643 N.W.2d 4, 14 (N.D. 2002) (concurrent 
clause language not enforceable by statute); Safeco Ins. Co. v. Hirschmann, 112 
Wash. 2d 621, 627-31, 773 P.2d 413, 416-17 (1989) (refusing to allow insurance 
contract to circumvent the efficient proximate cause rule); Murray v. State Farm 
Fire & Cas. Co., 203 W. Va. 477, 488-91, 509 S.E.2d 1,12-16 (1998) (same). 

Our independent review of the insurance contract here leads us to conclude that 
the ACC in the insurance contract is unambiguous, and we must therefore apply 
the plain meaning of its terms. Other courts reviewing similar language have 
concluded it is not ambiguous, and we agree with their reasoning. 

We also agree with the trial court's conclusion that, where an insurance contract 
contains an ACC, the clause must be applied in lieu of the efficient proximate 
cause rule, 

However, we disagree with the trial court's analysis of the effect of the ACC 
when included and excluded causes are both proved. Rather than allow for 
apportionment of covered and excluded causes, we conclude that the ACC 
unambiguously bars any recovery if an excluded cause contributed to the loss. 
This conclusion is consistent with our reading of . . . the cases from other 
jurisdictions we have cited above that reflect the prevailing view. 

ld at 843 (citations omitted). 

The Court in Colorado Intergovernmental Risk Sharing Agency expressly rejected the 

trial court's conclusion that interpreting the anti-concurrent causation clause to preclude 

coverage would make coverage in the policy illusory, explaining further as follows: 
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Exclusions impermissibly render coverage illusory when they "in effect allow the 
insurer to receive premiums when realistically it is not incurring any risk of 
liability." 0 'Connor v. Proprietors Ins. Co., 696 P.2d 282, 285 (Colo. 1985). 
Courts must be cautious in applying this rule, however, to avoid frustrating the 
purposes for coverage. Horace Mann Ins. Co. v. Peters, 948 P.2d 80, 86 (Colo. 
App. 1997). If an insurance contract covers some risk that the parties can 
reasonably anticipate, it is not illusory. See Schwartz v. State Farm Mut. Auto. 
Ins. Co., 174 F.3d 875, 879 (7th Cir. 1999). 

We conclude that the exclusion here does not render the coverage illusory because 
,<~ ~the insurance contract covers some risk that the parties can reasonably anticipate. 


For example, had the jury found that the cause of the roofs collapse was only the 

weight of the snow, the insurance contract would have required Northfield to pay 

CIRSA. Because the record does not contain evidence to establish that it is 

probable that the causes excluded in the insurance contract would apply in any 

case, let alone every case, we cannot conclude that Northfield was accepting 

CIRSA's premiums even though its risk of incurring liability was unrealistically 

low. See Leonard, 499 F.3d at 431 (insurance contract containing an ACC was 

not rendered illusory by an exclusionof flood damage when the insurance contract 

covered wind damage generated by a hurricane unaccompanied by storm-surge 

flooding). 


Id. at 843-44. See also Lombardi v. Universal N. Am. Ins. Co., No. NNHCV136036542S, 2015 

WL 600823, *8 (Conn. Super. Jan. 21, 2015) (describing reasoning of Murray in declining 

enforcement of anti-concurrent causation clause as "difficult to understand"). 

Significantly, as noted above, Judge Motz in Bao distinguished Murray as follows: 

The policies in ... Murray . .. did not have a lead-in clause like the one in the 
instant case, which stated explicitly that if a cause of loss is excluded under the 
policy, "[s]uch loss is excluded regardless of any other cause or event 
contributing concurrently or in any sequence of loss." (Insurance Policy at 8 
(emphasis added).) Instead, the policies in these four cases stated simply that all 
risks of physical loss to the property were covered except as otherwise excluded 
or limited .... Murray, 509 S.E.2d at 6 . . .. In the instant case, however, the 
policy was unambiguous that when an excluded peril caused the loss, whether 
"directly or indirectly," the loss would not be covered regardless if any covered 
causes contributed. (Insurance Policy at 8.) 

Furthermore, adoption of the efficient proximate cause test in ... Murray was 
intended to establish a potential limit on coverage, not to expand it. In [Murray], 
because the policies in question did not include a concurrent cause provision, the 
trial courts had ruled that the insurers were liable as a matter of law where the 
evidence showed that the losses were caused by two different causes, one of 
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which was excluded but the other of which was not. The appellate courts 
reversed this ruling, finding that the insurer would be liable only if the jury were 
to find that the covered cause was the efficient proximate cause of the loss .... 
This is not a concern in the instant case, where upholding the application of the 
concurrent causation clause would result in the denial of coverage. Accordingly, 
the rationale for avoiding the application of the concurrent causation clauses in .. 
. Murray is distinguishable from the instant case. 

E 	 F-i-Rally, ,the numerous jurisdictions that have rejected the efficient proximate 
cause rule for first party claims - Pennsylvania, Virginia, Wyoming, Missouri, 
New Jersey, Utah, Nevada, and Arizona - have persuasively prioritized the 
language of the exclusionary clause over principles of causation where a lead-in 
clause identical to the one in the instant case existed. 

Id. 	at 540-41 (citations omitted) (footnote omitted) (emphasis in original). 

[n this action as in Leonard, Boazova, Chase, Colorado Intergovernmental Risk Sharing 

Agency, Lombardi, Bao, and the vast majority of cases, the Court should hold that the Policy's 

anti-concurrent causation clause defeats the efficient proximate cause doctrine. As the court 

recognized in Bao, Murray is readily distinguishable because its anti-concurrent causation clause 

differs substantially from the language of the anti-concurrent causation clause in the Policy. 

Moreover, as the court explained in Bao, the Court in Murray adopted the efficient proximate 

cause test in the context of establishing a potential limit on coverage. The court in Bao rejected 

the reasoning in Murray because it has no application to the anti-concurrent causation clause 

with substantially different language. The Court should do likewise in this action. 

Like the anti-concurrent causation clause in Bao, the anti-concurrent causation clause in 

the Policy provides: 

We do not cover . .. "loss" or damage caused directly or indirectly by any ofthe 
following. Such "loss" or damage is excluded regardless ofany cause or event 
that contributes concurrently or in any sequence to the "loss "rI 

A.R. 16 (emphasis added). 
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Similar to the reasoning In Leonard and Colorado Intergovernmental Risk Sharing 

Agency, the anti-concurrent causation clause in the Policy is unambiguous, and it does not render 

the Policy illusory. For example, the Policy contains an ensuing loss provision, discussed below, 

which expressly provides that if earth movement "results in fire, explosion, sprinkler leakage, 

volcanic action, or building glass breakage, we will pay for the 'loss' or damage caused by such 

perils.'~ A:R. 16-. > 

In addition, as the courts have found in Leonard, Boazova, Chase, and Lombardi the 

provision does not violate any statute or public policy. The court in Lombardi explained in part: 

It is clear that these ACC provisions were explicitly included in property 
insurance policies to avoid application of concurrent or efficient cause judicial 
constructions imposing coverage even where a loss was in part caused by an 
excluded peril. The reasons insurance companies so acted are illustrated by the 
remark of Rossmiller: he observes in his introductory remarks "Before going 
further with the discussion of anti-concurrent cause language, it may be helpful to 
stand back and take a broader look at first principles. Property insurance of 
course deals with losses that have causes, and as in any inquiry into causes, some 
limits must be imposed on what causes are covered for the sake of keeping 
insurance affordable enough for people to buy." 

Invalidation of ACC proVISIOn [sic] like the one in this case would basically 
decrease the insurer's ability to spread financial risk of the hazard over a larger 
number of purchasers and risk spreading is what insurance is all about. 

Lombardi, 2015 WL 600823 at **5-6. 

The Circuit Court erred as a matter of law in holding that the efficient proximate cause of 

the Chabers' alleged loss is a covered risk. Whether the landslide is characterized as being 

caused by nature or as being otherwise caused. the efficient proximate cause of the Chaber's 

alleged loss is an excluded risk. To the extent that the Court detennines that the alleged loss is 

caused in part by a covered risk, however, the Policy's anti-concurrent causation clause defeats 

the efficient proximate cause doctrine and precludes coverage. 

28 



3. 	 The doctrine of reasonable expectations does not apply to the 
construction of unambiguous provisions such as the Policy's earth 
movement exclusion and anti-concurrent causation clause. 

The Circuit Court erred as a matter of law in holding that the doctrine of reasonable 

expectations applies to the construction of the Policy's earth movement exclusion and anti

concurrent causation clause. As discussed above, the Policy's earth movement exclusion 

unambiguously precludes insurance coverage for earth movement caused byman-made events. 

Accordingly, whether the landslide is characterized as being caused by nature or as being 

otherwise caused by an improperly excavated hillside, the efficient proximate cause of the 

Chaber's alleged loss is an excluded risk - earth movement. 

In any event, to the extent that this Court determines that the Chabers' alleged loss is 

caused in part by an excluded risk and in part by a covered risk, the doctrine of reasonable 

expectations does not apply because the anti-concurrent causation clause also unambiguously 

precludes insurance coverage. 

In Murray, the Court applied the reasonable expectations doctrine in the context of 

construing State Farm's lead-in clause, reasoning in relevant part as follows: 

As in the instant case, where third-party negligence is alleged to be the proximate 
cause of a loss, we believe a policyholder could reasonably expect to be covered 
under State Farm's policy. Only through a painstaking review of the lengthy 
"Losses Not Included" section would a policyholder discover the language 
suggesting that, because the negligence occurred in conjunction with an excluded 
event, the loss would not be covered. "Insureds with all-risks insurance likely 
have heightened expectations because of the comprehensive nature of the 
coverage and the greater premium rates. These expectations would not often be 
given effect if recovery was denied whenever an exception or exclusion 
contributed to the loss." R. Fierce, Insurance Law - Concurrent Causation: 
Examination ofAlternative Approaches, 1985 S. Ill. U. L. J. 527, 544 (1986). 

Our examination of the State Farm lead-in clause leads us to a similar conclusion. 
As indicated previously, when an insurance carrier chooses to insure against a 
loss proximately caused by a particular peril, it may not rely on the mere 
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concurrence of an excluded peril to deny coverage. The excluded peril must itself 
be the efficient proximate cause of the loss. Because State Farm's lead-in clause 
conflicts with the reasonable expectations of the parties, it should be construed to 
allow coverage for losses proximately caused by a covered risk, and deny 
coverage only when an excepted risk is the efficient proximate cause of the loss. 

Murray, 509 S.E.2d at 14-15 (footnote omitted).3 

The Court in Murray held: 

9-,- __"With respect to insurance contracts. the doctrine of reasonable 
·~;Pe~t~tiorts" is that the objectively reasonable' expectations of applicants and· 
intended beneficiaries regarding the terms of insurance contracts will be honored 
even though painstaking study of the policy provisions would have negated those 
expectations." Syllabus Point 8, National Mut. Ins. Co. v. McMahon & Sons, Inc., 
177 W. Va. 734, 356 S.E.2d 488 (1987). 

Id. at Sy1. Pt. 9. 

The Court noted in Murray: "Before the doctrine of reasonable expectations is applicable 

to an insurance contract, there must be an ambiguity regarding the terms of that contract." Id. at 

14 n.12 (citing Robertson v. Fowler, 197 W. Va. 116,475 S.E.2d 116, Sy1. Pt. 2 (1996». The 

Court concluded that State Farm's policy language was subject to several interpretations and was 

therefore ambiguous. Id. 

Courts have rejected the reasonable expectations analysis in Murray. For example. in 

Castillo. after declining to follow Murray and determining that the trial court erred in finding an 

ambiguity in an earth movement exclusion, the court concluded: 

It is for these reasons that we conclude that the trial court erred in finding an 
ambiguity in the "earth movement" exclusion and construing that ambiguity in 
favor of the appellees. While it is certainly understandable that the appellees may 
have reasonably expected their homeowner's policy to cover the damages in 
question. State Farm correctly points out that it is the policy's terms which define 
the coverage, not the insureds' reasonable expectations. 

Castillo, 829 So. 2d at 247. 

J It should be noted that the quote in Aillrray trom the law review comment is not in the context of a discussion of 
the reasonable expectations doctrine. 
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After acknowledging Murray in a footnote but agreeing with the "large majority of 

courts" that have found State Farm's earth movement exclusion unambiguous the court in Chase 

rejected the insured's argument regarding her reasonable expectations as follows: 

We recognize that purchasers of insurance may often retain expectations that are 
contrary to the language of their policies. We appreciate that even if policy 
language is explicit, insureds may not actually read it; or, if they do read it, that 
they may not comprehend fully all the ramification of the unavoidably 
complicated provisions concerning coverage and exclusions from coverage .. ". 
Nonetheless, the reasonable expectations doctrine is not a mandate for courts to 
rewrite insurance policies and reallocate their assignment of risks between insurer 
and insured. If the policies "are clear and unambiguous, they will be enforced by 
the courts as written, so long as they do not 'violate a statute or public policy.'" 
We have concluded that the earth movement exclusion in the State Farm 
homeowners policy before us is not ambiguous. There is no statute or articulated 
public policy that would restrain its operation in this case. Nor can we say that 
State Farm owed Chase a greater duty of disclosure or warning than the duty it 
fulfilled by using clear and unambiguous language in drafting the exclusionary 
provision in the policy. Our duty, therefore, is to enforce the insurance contract 
as written. 

Chase, 780 A.2d at 1132 (footnote omitted). 

In addition, in Lombardi, the court addressed Murray as follows: 

The court will try to address the 'reasonable expectations' [argument]. The West 
Virginia case of Murray v. State Farm Fire and Cas. Co., 509 S.E.2d 1, 14 (1998) 
also relies on this doctrine to bar enforcement of an ACC provision even in the 
absence of a statute. Quoting an earlier case it states "with respect to insurance 
contracts, the doctrine of reasonable expectations is that the objectively 
reasonable expectations of applicants and intended beneficiaries regarding the 
terms of insurance contracts will be honored even though painstaking study of the 
policy provisions would have negated those expectations." This reasoning is 
difficult to understand - what is "reasonable expectations"? Does it presume an 
indirect approbation of the efficient cause doctrine. What criteria are to be 
applied to see if the policy's exclusions can be enforced because something less 
than a painstaking review would have revealed them along with their import. 
Oddly enough this suggests that if something less than a painstaking review is 
imposed on the insured an ACC provision can in fact be enforced. 

Lombardi, 2015 WL 600823 at *8. 
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In Boazova, after agreeing with the vast majority of states that have applied anti

concurrent causation clauses the court rejected the insured's argument regarding her reasonable 

expectations. The court reasoned: 

We recognize that when construing insurance policy language, it is appropriate 
"to consider what an objectively reasonable insured, reading the relevant policy 
language, would expect to be covered. However, an insured cannot prevail 
simply by claiming an expectation of coverage, because most insureds typically 
expect- that -all-of their losses will be covered.~. .. In light of the anticonctlrrel'lt 
cause provision in the exclusions section of Boazova's policy, where the excluded 
peril ... was a direct or indirect cause of the damage to Boazova's home, Safety 
was not obligated to provide insurance coverage "regardless of any other cause or 
event contributing concurrently or in any sequence to the loss." 

Boazova, 968 N.E.2d at 395 (citations omitted). See also Essex Insurance Co., 2013 WL 

4515934 at *5 (discussing Murray and holding that "nothing in the declarations page raises a 

reasonable expectation of coverage for excavation"). 

In this action as in Lombardi, Castillo, Chase, and Boazova, the doctrine of reasonable 

expectations does not apply to the construction of the Policy's earth movement exclusion and 

anti-concurrent causation clause. As discussed above, this action is distinguishable from Murray 

because the earth movement exclusion in the Policy clearly arid unambiguously precludes 

coverage for all earth movement, regardless of whether the cause is a natural or man-made event. 

Moreover, the anti-concurrent causation clause in the Policy is also clear and unambiguous, and 

it does not render the Policy illusory, violate public policy. Indeed, Murray recognized that the 

doctrine of reasonable expectations does not apply to unambiguous policy provisions. 

The Circuit Court erred as a matter of law in holding that the doctrine of reasonable 

expectations applies to the construction of the Policy's earth movement exclusion and anti

concurrent causation clause. The earth movement exclusion and the anti-concurrent causation 

clause unambiguously preclude coverage. 
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B. 	 The Circuit Court Erred in Holding that the Ensuing Loss Provision in the 
Policy is Ambiguous and Construing it to Provide Coverage for the Entire 
Alleged Loss and not Just that Portion Caused by Glass Breakage. 

Finally, the Circuit Court erred as a matter of law in holding that the resulting or ensuing 

loss provision in the Policy is ambiguous and construing that provision to cover the Chabers' 

entire alleged loss and not just that portion of the alleged loss caused by glass breakage.4 The 

Policy expressly states: 

But, if Earth Movement, as described in 5.a. through 5.d. above, results in fire, 
explosion, sprinkler leakage, volcanic action, or building glass breakage, we will 
pay for the "loss" or damage caused by such perils. 

A.R.16. 

This provision is commonly called an ensuing or resulting loss provision. "Ensuing loss 

provisions in one policy are termed resulting loss provisions in another policy. For all practical 

purposes, they are the same and are generally treated as identical in all but name by the courts." 

John K. DiMugno, et al. Catastrophic Claims; Insllrance Coverage for Natural and Man-Made 

Disasters § 7:16 (May 2016 Update). Commentators have provided guidance on ensuing loss 

provisions, specifically explaining that the entirety of the loss is not covered by such clauses: 

Some insurance policies contain 'ensuing loss provisions,' that provide coverage 
for certain covered perils which would otherwise be covered even when that 
covered peril was caused by an excluded peril. In other words, an ensuing loss 
provision provides coverage for specific types of losses that are otherwise covered 
in the policy when that loss is the result of the occurrence of an excluded peril. 
For example, a policy may provide that it does not cover any loss caused by earth 
movement; however, any ensuing loss by fire which is not excluded or excepted is 
covered. This means the policy covers loss caused by fire that would not have 
occurred but for the earth movement; however, other damage caused by the earth 
movement is not covered. 

II Steven Plitt, et al. COllch on Insurance § 153:70 (3d ed. June 2016 Update) (footnotes 

4 Erie does not dispute that the Policy provides coverage tor the Chabers' building's broken glass and stated such in 
the denial letter dated March 28. 2014. However. the estimate of $3,683.73 for the broken glass did not meet the 
Chabers' $10,000 deductible. A.R. 15. 
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omitted) (emphasis added). See also Wade R. Habeeb. What Constitutes "Ensuing Loss" 

Caused by Water Damage within Coverage Provision ofProperty Insurance Policy, 78 A.L.RJd 

950 § 1 (1977 & Supp.) (explaining that courts have construed an "ensuing loss" to be a loss 

which follows and comes afterward as a consequence). 

Although this Court has not considered an ensuing loss provision, other Courts have held 

that such provisions were unambiguous. For example, in BSI Constructors, Inc. v. Hart/om-Fire 

Insurance Co., 705 FJd 330 (8th Cir. 2013), the court rejected the insured's argument that, even 

if an exclusion applied, ambiguity in an ensuing loss provision compelled a finding of coverage. 

The court reasoned as follows: 

We fail to see how this clause is ambiguous and decline to adopt a "strained 
interpretation of the language of the policy in order to create an ambiguity where 
none exists." Indeed, the phrase "other Covered Property" as used in the 
exception must mean that the exception applies to property "other" than the roof
the very property damaged by faulty workmanship. See Vision One, LLC v. 
Phila. Indem. Ins. Co., 174 Wash. 2d 501.276 P.3d 300,307 (2012) (en bane) 
("[I]f one of the specified uncovered events takes place, any ensuing loss which is 
otherwise covered by the policy will remain covered. The uncovered event itself, 
however, is never covered.") (quotation omitted) .... 

BSI goes a step further, arguing that the faulty workmanship exclusion and the 
ensuing loss exception create an ambiguity because the exclusion takes coverage 
away and in the very next breath. the exception reinstates coverage. According to 
BST, this leaves the policy "indistinct and uncertain." . .. Here, we perceive no 
contlict between the exclusion and the ensuing loss exception because the 
property for which coverage is excluded is not the same property for which 
coverage is maintained pursuant to the exception. Consequently, because the 
clauses do not contlict. the ambiguity BSI imagines does not exist. 

Id. at 334 (citations omitted). 

In addition, in Fiess v. State Farm Lloyds, 202 S.W.3d 744 (Tex. 2006). the court 

answered a question certified by the Fifth Circuit in the negative and held that an ensuing loss 

provision did not revive insurance coverage for an excluded event but instead only carved out a 

narrow exception to the exclusion. The court concluded: 
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These [ensuing loss] clauses are common in all-risk policies, and while rarely 
identical they share more similarities than differences. Accordingly, we should 
strive for uniformity in construing them. But the Fiess's argument that an 
ensuing-loss clause can make an excluded loss reappear as a covered loss has 
been rejected by courts in Alabama., Arizona, California., Florida, Illinois, 
Massachusetts. Minnesota, New York, North Carolina, New Hampshire, Ohio, 
Pennsylvania., Vermont, Washington, and Wisconsin. There would have to be 
something very peculiar about the Texas ensuing-loss clause for its result to be so 
very different from similar clauses used everywhere else. 

Id at 752-53 (foottrotes··omitted) (citing cases). 

Indeed, the Circuit Court held that Erie's ensuing Joss provision was unambiguous and 

did not apply to the policyholder's loss in Sylvania Properties, LLC v. South Putnam Public 

Service District, No. 05-C-1497, 2006 WL 6179293 (Kanawha Cty. Cir. Ct. Nov. 3, 2006) 

(Stucky, J.). In that case, held in relevant part: 

23. The Court finds that the policy contains an "ensuing loss" provision which 
is not ambiguous and further does not render the water and sewer backup 
exclusion ambiguous. 

24. Commentators have noted that Courts construe an "ensuing loss" to be "a 
loss which follows and comes afterward as a consequence." Wade R. Habeeb, 
"What constitutes 'ensuing loss' caused by water damage within coverage 
provision of property insurance policy," 78 A.L.R. 3d 950 (footnote omitted). 
These exceptions to coverage exclusions are common. See, e.g., 11 Couch on Ins. 
§ 153:80 ("An exclusion of earthquake damage may be so worded as to redeclare 
the principle that the insurer is liable for fire loss which results."). 

25. The Court finds that the claims made by Sylvania and WV Foot Care are 
not for "ensuing loss" and, therefore, the ensuing loss provision is inapplicable. 

Id. 
Inexplicably, in this action the Circuit Court did not follow its own holding in Sylvania. 

Nor did the Circuit Court follow holdings in BSI Constructors, Fiess. and the many cases cited 

therein. Those cases stand for the proposition that an ensuing loss provision is not ambiguous, 

and it does not make an excluded loss reappear as a covered loss but rather creates a narrow 

exception to the exclusion for the ensuing loss. 
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The Circuit Court cited no authority for its conclusion that the Policy's ensuing loss 

provision is ambiguous, but it apparently gave credence to what the Circuit Court characterized 

as the Chabers' argument that "glass breakage is a damage, not a peril, and that the damage 

resulting from a rockfall, a peril, is covered," A.R. 478. This analysis is strained and 

nonsensical. Contrary to the Circuit Court's unsupported analysis, glass breakage is a peril. At 

least one commentator has explained the different types of property coverage for various· perils; 

including glass breakage, as follows: 

Fire coverage, the most universal type of property insurance, covers direct loss 
from the named perils, which are usually fire and lightning. Fire insurance is 
marketed nationally through a statutory required form. 

"Extended coverage" adds seven perils by policy or endorsement, windstorm, 
hail, aircraft, riot, vehicles, explosion, and smoke. Only direct losses are covered. 

"Broad form coverage" adds the perils of falling objects. weight of ice. snow, 
sleet, collapse, sudden tearing asunder, glass breakage, freezing, and electricity. 

"Commercial coverage" can encompass allied lines, such as sprinkler leakage, 
water damage, earthquake, vandalism, and malicious mischief. These perils are 
often added to fire insurance and extended coverage insurance by endorsement. 

Jonathan J. Sweet. Sweet on Construction Industry Contracts: Major AM Documents § 22.04 

(2016) (emphasis added). See also. e.g., 27 Minn. Practice, Insurance Law & Practice § 4:11 

(explaining that "the Broad Form adds coverage for ... glass breakage"). 

The Circuit Court erred in holding that the resulting or ensuing loss provision in the 

Policy is ambiguous and construing that provision to cover the Chabers' entire alleged loss and 

not just that portion of the alleged loss caused by glass breakage. By its plain terms, the ensuing 

loss provision is a narrow exception to the earth movement exclusion, which only provides 

coverage to the extent that earth movement results in building glass breakage. 
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VII. CONCLUSION 

For all of the foregoing reasons, this Court should reverse the Circuit Court's Order and 

remand this action with instructions to enter declaratory judgment for Erie Insurance Property 

and Casualty Company on Count III of the Complaint. 

Respectfully submitted this 26th day of August 2016 . 
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