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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

2016 FEG -/ HI 3: C8 

DIMITRI CHABER and 
MARY CHABER, 

Plaintiffs, 

v. 	 Civil Action No. 14-C- 1088 

Honorable James C. Stucky 


ERIE INSURANCE PROPERTY AND 
CASUALTY COMPANY, a corporation, 
and STEPHEN MYERS; 

Defendants. 

DECLARATORY ORDER IN FAVOR OF PLAINTIFFS 

REGARDING COUNT III OF PLAINTIFFS' COM:PLAINT 


On January 11 and January 12, 2016, came the parties, Dimitri and Mary Chaber, 

appearing in person and by their attorney, Clayton G. Anderson, Defendants, Stephen Myers and 

Erie Insurance Property and Casualty Company (hereinafter "Erie"), appearing in person and by 

their attorneys, Michelle E. Gaston and Katrina N. Bowers, for a bench trial before the Court on 

the bifurcated issue of Plaintiffs' request for declaratory relief as to the existence or nonexistence 

of coverage under the subject Erie Insurance Policy. 

After bearing the testimony of witnesses, reviewing the exhibits admitted into evidence, 

bearing the argwnents of counsel, and reviewing all matters oflaw, this Court finds as follows: 

FlNDINGS OF FACT 

1. The Plaintiffs, Dimitri Chaber and Mary Chaber, are the owners of business 

property located at 467, 469, 501, 503 and 505 MacCorkle Avenue, St. Albans, Kanawha 



" 


County, West Virginia. 

2. The Plaintiffs' purchased said business property in 1981. 

3. The hillside located in the rear of the Plaintiffs' property was excavated prior to 

the Plaintiffs pmchase of the property. 

4. On November 17, 1993, Plaintiffs pmchased an Ultraflex Insurance Policy 

(hereinafter "Policy") from Erie Insurance Property and Casualty Company which, subject to its 

tenus and conditions, provides coverage for their business property. 

5. On February 19,2014, large rocks fell from the highwalilocated at the rear of 

Plaintiffs' property causing substantial structural damage. 

6. The date of the Plaintiffs' loss falls within the policy period. 

7. Plaintiffs submitted a claim under their Erie Insurance Property and Casualty 

Company Policy covering said property. 

8. Defendant, Myers, was the assigned adjuster, and characterized the loss as a 

"landslide. " 

9. On March 24, 2014, as a result of Defendant Myers' characterization, Erie sent 

the Plaintiffs a letter denying Plaintiffs' property damage claim stating that Plaintiffs' claim was 

excluded under the Policy's Earth Movement Exclusion 5.b. That exclusion reads as follows: 

SECTION In - EXCLUSIONS 

A. Coverages 1, 2, 3, 4, and 5 

We do not cover under Building(s) - Coverage 1; Business Personal Property and 
Personal Property of Others - Coverage 2; Additional Income Protection -
Coverage 3; Glass and Lettering - Coverage 4; and Signs, Lights, and Clocks -
Coverage 5 "loss" or damage caused directly or indirectly by any of the 
following. Such "loss" or damage is excluded regardless of any cause or event 
that contributes concurrently or in any sequence to the "loss": 

*** 
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5. 	 Earth Movement 

a. 	 Earthquake, including tremors and aftershocks, and any earth 
sinking, rising, or shifting related to such event; 

b. 	 Landslide, including any earth sinking, rising, or shifting related to 
such event; 

c. 	 Mine subsidence, meaning subsidence of a manmade mine, 
whether or not mining activity has ceased; or 

d. 	 Earth sinking (other than sinkhole collapse), nsmg, or shifting 
including soil conditions which cause settling, cracking or other 
disarrangement of foundations, or other parts of realty. Soil 
conditions include contraction, expansion, freezing, thawing, 
erosion, improperly compacted soil, and the action of water under 
the ground surface. 

Tbis exclusion applies regardless of whether any of the above, in 
Paragraphs S.a. through S.d., is caused by an act of nature or is otherwise 
caused. 

But if Earth Movement, as described in 5.a. through S.d. above, results in 
fire, explosion, sprinkler leakage, volcanic action, or building glass 
breakage, we will pay for the "loss" or damage caused by such perils. 

10. Plaintiffs contend that the damage to their property was caused by a rock fall that 

resulted from man-made excavation; therefore, the cause of the damage is not unambiguously 

excluded from the Policy. 

11. Defendants argue that the Erie Policy expressly excludes earth movement due to 

any cause because the policy states that the earth movement exclusion "applies regardless of 

whether any of the above, in Paragraphs 5.a. through S.d., is caused by an act of nature or is 

otherwise caused." Plaintiffs argue that such a construction reaches a result contrary to the 

reasonable expectations of the policyholders. 

12. The denial letter that Erie sent to Plaintiffs stated that the Policy provided 

coverage to replace the building's broken glass and to repair or replace the window frames 
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pursuant to the ensuing loss exception to the earth movement exclusion. 

13. The estimate to replace the broken glass did not exceed the Plaintiffs' ten 

thousand dollar ($10,000.00) deductible. 

14. Erie's home office directed that an engineer be consulted to determine proximate 

cause. (Plaintiffs' Trial Exhibit 3) 

15. Tammy St. Clair was retained by the Defendants to render the opinion as to cause. 

(plaintiffs' Trial Exhibit 3) 

16. 	 The Court FINDS that Tammy St. Clair is an expert in engineering. 

17. Ms. St. Clair gave an oral report wherein she attributed causation improper 

excavation of the hillside. (Plaintiffs' Trial Exhibit 3) 

18. The highwall or hillside at the rear of Plaintiffs' property was cut at a nearly 

vertical angle. 

19. Ms. St. Clair's formal report (plaintiffs' Trial Exhibit 10) states that the damage 

was caused by a "rockfall" that resulted from seasonal climate change. 

20. Ms. St. Clair testified that a rock fall "is a special kind of earth movement of 

rock." 

21. Ms. St. Clair testified that a "landslide" is a predominately soil mass that is 

moving, whereas a "rock fall" is a predominately rock mass that is moving. 

22. Plaintiffs retained Jack Spadaro to determine proximate cause of the rockfall. The 

Court FINDS that Jack Spadaro is an expert in geotechnical engineering. 

23. 	 In his report dated August 16,2015, Mr. Spadaro concluded that: 

l. 	 "[t]he excavation of the bighwaU area at the rear of the 
Chaber property . . . was the cause of the rockfall 
containing boulders .... The excavation of the highwall in 
an area of alternating beds of sandstone and shale created 
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an unstable condition that eventually led to the rockfall. 

2. "Tbe highwall failure was not a landslide . . . The Tock 
boulders caused the damage to the Chaber property." 

(Plaintiffs' Trial Exhibit 18) 

24. Mr. Spadaro testified that the Plaintiffs' loss was the result of the excavation of 

the highwall at the rear of the Plaintiffs' property. 

25. The term "rockfall" does not appear in the policy at issue. 

26. The term "landslide" is not further defined in the policy at issue. 

27. The photographs (Plaintiffs' Trial Exhibits 4, 5, 6, 7, 14 and 16) and the 

testimonies of all called witnesses depict and describe large rocks inside the Plaintiffs' building. 

28. The Plaintiffs sustained a loss as the result of a rock fall that occurred due to the 

improper or negligent excavation of the property. 

29. The Policy contains an exception to the Earth Movement Exclusion which states: 

But if Earth Movement, as described in 5.a. through S.d. above results in 
fire, explosion, sprinkler leakage, volcanic action, or building glass 
breakage, we will pay for the "loss" or damage caused by such perils. 
(Policy at page 5) 

30. The term ''peril'' is not further defined in the policy. 

31. The building sustained glass breakage caused by the rock fall. 

32. The tenn "loss" is contractually defined to mean "direct and accidental loss of or 

damage to covered property." (policy at page 30) 

33. Plaintiffs sustained a "loss" as contractually defined. 

34. At the time of the initial application, the risk of the subject property was inspected 

by agents from the issuing agency, namely Robert F. Johnson. 

35. Said risk was deemed an acceptable risk by agent, Robert F. Johnson, prior to the 
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issuance of the Ultraflex Policy. (Plaintiffs' Exhibit 15) 


Based on the above findings of fact, the Court makes the following conclusions oflaw: 


CONCLUSIONS OF LAW 

1. ''When an earth movement exclusion in an insurance policy contains terms not 

otherwise defined in the policy, and the tenns of the exclusion relate to natural events (such as 

earthquakes or volcanic eruptions), which events, in some instances, may also be attributed to a 

combination of natural and man-made causes (such as landslides, subsidence or erosion), the 

tenns of the exclusion must be read together and limited to exclude naturally-occurring events 

rather than man-made events." Syl. Pt. 7, Murray v. State Farm Fire and Cas. Co., 203 W.Va. 

477,309 S.E.2d 1 (1998). 

2. "The plain, ordinary meaning of the word "landslide" in an insurance policy 

contemplates a sliding down of a mass of soil or rock on or from a steep slope." Murray Y. State 

Farm Fire and Cos. Co., 203 W.Va. 477, 309 S.E.2d 1 (1998). 

3. "A naturally-occurring 'rockfall' is included within the common definition of 

'landslide. '" Id. 

4. "An insurance company seeking to avoid liability through the operation of an 

exclusion has the burden of proving the facts necessary to the operation of that exclusion." Syl. 

Pt. 7, National Mut. Ins. Co. v. McMahon & Sons, Inc. 177 W.Va. 734,356 S.E.2d 488 (1987). 

5. Here, there was evidence of both natural and man-made causes. 

6. There is evidence that the damages to the Plaintiffs' property did not result from a 

naturally-occurring event. Evidence indicates that the damages resulted from a man-made cause, 

i.e., negligent or improper excavation. The Court CONCLUDES that Erie failed to 
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unambiguously exclude damage caused by rockfall due to man-made events, particularly, an 

improperly excavated hillside. 

7. "[W]hen examining whether coverage exists for a loss under a first-party 

insurance policy when the loss is caused by a combination of covered and specifically excluded 

risks, the loss is covered if the covered risk was the efficient proximate cause of the loss. No 

coverage exists for a loss if the covered risk was only a remote cause of the loss, or conversely, if 

the excluded risk was the efficient proximate cause of the loss. The efficient proximate cause is 

the risk that sets others in motion. It is not necessarily the last act in a chain of events, nor is it 

the triggering cause. The efficient proximate cause doctrine looks to the quality of the links in 

the chain of causation. The efficient proximate cause is the predominating cause of the loss." Syl. 

Pt. 8, Murray v. State Farm Fire and Cas. Co., 203 W.Va. 477, 309 S.E.2d 1 (1998). The Court 

CONCLUDES Erie failed in its burden to eliminate the excavation as the efficient proximate 

cause ofthe loss. 

8. "With respect to insurance contracts, the doctrine of reasonable expectations is 

that the objectively reasonable expectations of applicants and intended beneficiaries regarding 

the terms of insurance contracts will be honored even though painsta)cing study of the policy 

provisions would have negated those expectations." See Murray v. State Farm Fire and Cas. 

Co., 203 W.Va. 477,309 S.E.2d 1 (1998) quoting National Mut. Ins. Co. v. McMahon & Sons. 

Inc. 177 W.Va. 734,356 S.E.2d 488 (1987). The Court CONCLUDES that where a third party 

negligent act is alleged to be the proximate cause of a loss, a policyholder could reasonably 

expect to be covered under Erie's insurance policy. Only through meticulous review of the 

Exclusions section of the Policy, would the Plaintiffs have found any language that suggests that 

a loss would not be covered regardless of whether the loss was caused by negligent act that 
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occurred either alone or in conjunction with an excluded event. The Plaintiffs' reasonable 

expectations would not be given effect if recovery is denied simply because an excluded event 

occurred, despite its efficient proximate cause. 

9. Additionally, glass breakage having resulted, the exception to the exclusion was 

triggered, to wit: 

But if Earth Movement, as described in 5.a. through S.d. above results in 
fire, explosion, sprinkler leakage, volcanic action, or building glass 
breakage, we will pay for the "loss" or damage caused by such perils. 

Erie would have this Court read the exception as follows: 

But if Earth Movement, as described in 5.a. through S.d. above results in 
fire, explosion, sprinkler leakage, volcanic action, or building glass 
breakage, we will pay for the "loss" or damage eaused by sush perils those 
damages only. 

Even assuming Erie's reading to be plausible, "[w]henever the language of an insurance policy 

provision is reasonably susceptible of two different meanings or is of such doubtful meaning that 

reasonable minds might be uncertain or disagree as to its meaning, it is ambiguous." Prete v. 

Merchants Property Ins. Co. of Indiana, 159 W.Va. 508, 223 S.E.2d 441 (1976). "It is well 

settled law that ambiguous terms in insurance contracts are to be strictly construed against the 

insurance company and in' favor of the insured." National Mutual Ins. Co. v. McMahon & Sons, 

Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987). The Plaintiffs assert that glass breakage is a 

damage, not a peril, and that the damage resulting from the rockfall, a peril, is covered. The 

Court CONCLUDES that the provision is ambiguous. Thus, it must be construed in favor of the 

Plaintiffs. 

WHEREFORE, for the reasons set forth above, this Court does hereby DECLARE that 

coverage for the Plaintiffs' claim does exist under the subject Erie Insurance Policy. 

The Court ORDERS that the parties schedule a scheduling conference so that the 
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bifurcated matters involving Count I and II ofPlaintiffs' Complaint can be set for trial. 

The Clerk is DIRECTED to send a certified copy of this Order to all counsel of record. 

Entered, this the _,_ day of February, 2016. 
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA 

. . . '., " ~ . 
DIMITRI CHABER and : . .t.. !/::...~.';:::.: .:·::ii~: .:' ":.".-:.;':~:'~':'j ':: .";:.:::" 
MARY CHABER, 

Plaintiffs, 

v. CIVIL ACTION NO.: 14-C-1088 
(The Honorable Judge Stucky) 

ERIE INSURANCE PROPERTY 
AND CASUALTY COMPANY, a 
corporation and STEPHEN MYERS, 

Defendants. 

ORDER CERTIFYING FINAL .JUDGMENT AS TO PLAINTIFFS' DECLARATORY 
.JUDGMENT CLAIM PURUSANT TO RULE 54(b) AND CONTINUING STAY OF 

PLAINTIFFS' REMAINING CLAIMS 

On a previous day came the Defendants, Erie Insurance Property and Casualty Company 

and Stephen Myers (hereinafter "Defendants") by counsel, and moved the Court to certify its 

previous ruling finding coverage for Plaintiffs' Dimitri and Mary Chaber (hereinafter 

"Plaintiffs") property damage under their Ultraflex Insurance Policy purchased from Erie 

Insurance Property and Casualty Company as final and appealable pursuant to Rule S4(b) of the 

West Virginia Rules of Civil Procedure. Upon mature consideration of Defendants' Motion for 

Entry of Judgment and Memorandum of Law In Support of Defendants' Motion for Entry of 

Judgment, Plaintiffs' Response and Incorporated Memorandum of Lmv in Opposition /0 

Defendants' Motion for Entry of Judgment, the record in this matter, the argument of counsel, 

and all relevant law, the Court hereby GRANTS Defendants' motion. 

The Court HOLDS that its prior holding that "coverage for Plaintiffs' claim does exist 

under the subject Erie Insurance Policy" and the Court's Declaratory Order in Favor of 



Plaintiffs Regarding Count III of the Plaintiffs' Complaint completely disposed of Count III of 

Plaintiffs' Complaint in this Court. 

The Court further HOLDS that in the interest of judicial economy and to foreclose the 

opportunity for inconsistent verdicts, there is "no just reason for a delay" in issuing a final, 

appealable order as to this Court's finding of coverage for Plaintiffs' Dimitri and Mary Chaber 

(hereinafter "Plaintiffs") property damage as delineated in this Court's Declaratory Order in 

Favor 0/Plaintiffs Regarding Count IIIo/the Plaintiffs' Complaint. 

Because no just reason exists to warrant a delay, the Court further CERTIFIES its 

February 1,2016, Order as final and appealable within the meaning of Rule 54(b) of the West 

Virginia Rules of Civil Procedure. 

In addition, it is ORDERED that the prior STA Y CONTINUES IN EFFECT regarding all 

discovery and trial as to Counts I and II for forty-five (45) days following entry of this order, or 

until the West Virginia Supreme Court of Appeals issues a final resolution as to any appeal filed 

by Defendants with regard to Plaintiffs' claim for declaratory judgment in Count III. 

The Plaintiffs' objections and exceptions to the Court's rulings herein are noted and 

preserved. 

The Court's Clerk shall enter this Order as of the date set forth below and transmit 

attested copies to all counsel of record. 

Enter this B day of April, 2016. 

H~orable James C. Stucky I 
Circuit Court of Kanawha County, WV 

Inn ;U WEST VUlGINlA 
COUlIT'f 0; ~.ANAWJil. ss . 
I. CATHY S. GAI&o•. CLE~K Of CIRCel! counT Of S~IO COUNTY 
AIIO IH SAID STAn. DO H,REDY CEp.nFY TH41 THE FOREGOING 

2 IS ~ IRUf CC" IR~M THfC!!tCOADS OF !AIO CCURT. I \:A., 
Gllit-" U \ 1.1 ANO £AI. OF I U T JUs...l..42. 
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Order prepared by: 

d<~ 
Michelle E. Gaston CW. Va. Bar No. 7494) 
Katrina N. Bowers (W. Va. Bar No. 12337) 
STEPTOE & JOHNSON PLLC 
P. O. Box 1588 

Charleston, WV 25326-1588 

Telephone: (304) 353-8000 

Facsimile: (304) 353-8180 

Counsel for Defendants 


Clayton Anderson, Esq. SB No. 7315) 

THE MASTERS LAW FIRM LC 

181 Summers St 

Charleston, WV 25301 

Counsel for Plaintiffs 
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